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INTRODUCTORY  ESSAY. 


Before  entering  upon  the  discussion  of  the  law, 
as  applied  to  the  very  important  contracts  which 
are  the  subject  of  the  following  treatise,  there  are 
some  few  historical  details  which  may  be  properly 
laid  before  the  reader ;  and  there  are  some  general 
observations  arising  from  a  consideration  of  these 
contracts,  and  the  regulations  that  have  been 
imposed  upon  them,  which  the  Author  wishes  to 
express.  He  feels  that  though  a  criticism  upon 
the  law  is  out  of  place  in  the  body  of  a  treatise 
which  professes  to  detail  what  the  law  is,  yet  it 
may  not  be  deemed  improper  in  the  preliminary 
remarks  which  custom  authorizes  him  in  prefixing. 
With  that  feeling  he  has  thought  it  right  to  state 
his  opinion  upon  the  general  merits  of  annuities, 
and  the  laws  which  directly  or  indirectly  affect 
them,  but  as  briefly  as  he  has  been  able,  remem- 
bering that  his  principal  object  has  been,  a  com- 
pilation of  the  Law  of  Annuities,  and  not  a  criticism 
upon  it. 

To  refer,  in  the  first  place,  to  the  historical 
details :  it  seems  singular,  that,  although  the  an- 
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cient  Romans  carried  the  system  of  money-lending 
to  an  unlimited  extent,  and  adopted  a  variety  of 
modes  to  evade  the  laws,  which  prohibited,  mth 
great  strictness  and  severity,  excessive  usury,  the 
method  of  lending  money  by  means  of  annuities 
does  not  appear  to  have  prevailed  among  them. 
At  least  no  trace  remains  to  modem  times  to 
show  that  they  were  acquainted  with  this  contract, 
except,  indeed,  what  may  be  gathered  from  a  case 
which  occurs  in  the  160th  Novel  of  Justinian.     It 
is  there  recited,  that  the  magistrates  of  the  city  of 
Aphrodisium  had  advanced  to  particular  indivi- 
duals certain  sums  of  money,  the  property  of  that 
city,  of  which  they  were  to  have  the  custody,  and 
for  which  they  were  to  pay  to  the  city  a  reasonable 
recompense.     Upon  this  agreement,  it  is  said,  a 
doubt  arose  whether  a  rent  or  a  payment  of  in- 
terest was   constituted.      The  parties  who  had 
received  the  money  availed  themselves  of  a  decree 
of  the  emperor,  whereby  he  had  enacted  that  no 
interest  should  be  paid  on  loans  after  the  principal 
had  been  repaid  by  the  interest,  and  refused  to  pay 
this  rent  or  interest.  On  complaint  to  the  emperor, 
he  declared  that  his  former  decree  did  not  apply  to 
such  a  case  as  this,  since  it  referred  to  the  lenders 
of  money,  whereas  the  present  was  more  like  an 
annual  rent  than  payment  of  interest  (magis  annuo 
reditui  quam  usurarum  prestationi  simile  videtur). 
This  certainly  seems  to  have  been  some  contract 
not  altogether  unlike  our  annuities,  though  it  is 


INTRODUCTION.  VU 

by  DO  means  cleaur  whether  the  principal  money 
advanced  was  to  be  returned  or  not,  which,  as  will 
appear  hereafter,  is  the  main  distinction  between  a 
loan  of  money  and  the  sale  of  an  annuity.  The  ci- 
vilian  Du  Moulin  (n),  having  examined  this  case 
at  length,  determined  that  it  corresponds  with  the 
French  contract  of  a  rente  constituSe,  and  Po- 
thier  (b)  also  seems  to  assent  to  this  opinion ;  there 
is,  therefore,  some  ground  for  the  inference  that 
this  contract  was  not  altogether  unknown  at  the 
very  latest  period  of  the  Roman  law. 

As  to  legacies  of  annuities  it  will  be  found  that 
among  the  valuable  remains  of  Roman  law  relating 
to  legacies,  these  have  not  been  omitted.  There  is 
a  title  in  the  Digest  (c)  which  treats  De  Annuls  Ze- 
gatU,  and  contains  a  variety  of  decisions  which 
may  on  occasion  be  of  service  to  the  English  lawyer 
when  called  upon  to  explain  bequests  of  this  kind 
of  property. 

In  the  law  of  England  a  distinction  has  ever 
prevailed  between  the  real  and  personal  estate, 
between  land  and  other  property,  and  there  is 
often  a  corresponding  division  among  contracts, 
the  same  in  substance  and  effect,  but  differing  in 
their  security.  Of  this  the  subjects  of  this  treatise 
exhibit  a  remarkable  instance,  for  the  annuity  was 


(a)  Molinaeus  de  Usuris,  q.  75. 

(b)  Trait6  du  Rente  Constitute. 

(c)  Lib.  SS.  tit.  1. 
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in  early  times  a  contract  binding  upon  the  person 
of  the  grantor,  while  a  rent  was  a  charge  upon  the 
land.  The  mode  in  which  the  law  has  regarded 
charges  upon  these  different  funds  has  operated  in 
a  similar  manner  in  respect  of  those  contracts. 
It  is  impossible  to  say  when  either  the  one  or  the 
other  was  first  introduced  into  England.  As  early 
as  the  reign  of  Edward  I.  the  writ  for  the  recovery 
of  an  Annuus  RedituSy  however  charged,  is  recog- 
nised as  an  existing  common  law  remedy — a  satis- 
factory proof  that  the  contract  was  then  well 
understood.  («)  In  the  succeeding  reigns  various 
cases  are  reported  as  having  been  brought  before 
the  couits  for  judicial  determination,  so  as  to  esta- 
blish clearly  that  it  was  in  considerable  practice. 
From  those  cases  it  is  perceptible  that  this  practice 
was  divided  into  two  classes — the  granting  of  rents, 
and  the  granting  of  annuities. 

The  lord  of  the  fee,  by  his  tenure,  had  not  the 
power,  as  probably  he  had  not  the  inclination,  to 
alienate  his  land  from  his  heir,  yet  he  would  often 
have  other  children  or  relatives  for  whom  he 
might  wish  to  provide  after  his  death.  To  them 
he  granted  a  rent  charged  upon  the  land,  which 
descended  upon  the  heir,  and  gave  a  power  to  the 
grantee  to  enforce  it.  If  that  power  were  a  power 
of  distress,  the  grant  was  properly  a  rent  charge ; 
if  he  merely  directed  that  the  rent  should  issue 

(a)  Fleta,  136. 
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out  of  the  land  without  giving  that  power,  the 
rent  was  termed  a  rent  seek,  and  the  grantee 
could  only  have  a  remedy  by  action  for  the  re- 
covery of  it,  if  it  were  not  paid,  (a)  It  is  obvious 
that  the  creation  of  such  charges  would  neces* 
sarily  diminish  the  produce  of  the  land  in  the 
hands  of  the  landowner,  and  render  him  less  able 
to  perform  his  services  to  his  superior  lord. 
Hence  in  the  e^ly  authorities  rent  charges  are 
stated  to  be  against  common  right,  and  the  inter- 
pretation of  the  courts  was  always  guided  by  that 
bias.  In  modem  days,  however,  when  the  feudal 
services  have  ceased  to  exist,  or  be  recognized, 
no  such  bias  prevails,  but  rent  charges  are  looked 
upon  as  favourably  as  any  other  species  of  contract. 
Annuities,  in  their  early  introduction,  were  most 
frequently  adopted  as  a  mode  by  which  the  services 
of  professional  men  were  retained.  When  the 
population  was  low,  and  enclosed  in  small  towns 
at  great  distance  from  each  other,  and  while  the 
communication  was  difficult  and  dangerous,  there 
could  be  but  little  inducement  for  the  studious 
man  to  apply  himself  to  the  acquirement  of  know- 
ledge in  those  professional  departments  which  now 
produce  ample  recompense  to  the  skilful  and  the 
prudent;  or,  if  there  were  any  such  persons,  it 
was  to  be  expected  that  they  would  be  confined  to 
the  towns  and  cities,  where  they  could  alone  hope 
for  security  and-  practice.     In   order,  therefore, 

(a)  Cruise  Dig.  tit.  28,  c.  d.  8.  15. 
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that  the  great  lords  and  barons,  who  lived  in  their 
separate  castles,  might  not  be  left  destitute  in 
their  necessities  of  all  whose  services  and  assist- 
ance would  be  of  value  on  emergencies  of  danger, 
they  were  compelled  to  adopt,  as  a  mode  of  re- 
tainer, the  granting  of  annuities  to  competent  per- 
sons for  the  advice  which  they  should  render 
whenever  any  occasion  might  arise  to  require  it 
Thus  the  chaplain,  the  lawyer,  send  the  physician, 
had  their  annuities  pro  consilio  impendendo,  as  was 
the  phrase  in  the  old  law.  Sometimes,  as  may  be 
supposed,  the  annuity  was  granted  in  compensa- 
tion of  advice  or  service  already  given  or  rendered, 
without  any  view  to  future  retainer,  it  was  then 
said  to  be  pro  consilio  impenso.  This  has  been 
preserved  to  the  present  day  most  remarkably  by 
the  government  in  the  pensions,  which  have  been, 
and  still  continue  to  be,  given  as  a  recompense  for 
public  services  already  performed.  Some  few  of 
the  ancient  annuities  pro  consilio  impendendo  still 
survive,  as  in  the  instance  of  the  king's  physicians, 
who  have  a  regular  stipend,  and  are  bound  to  give 
their  advice  to  the  king  whenever  required. 
These  annuities  differ  from  salaries  paid  to  ser- 
vants and  officers  in  this  respect,  that  in  the  for- 
mer the  grantees  are  only  occasionally  called  upon, 
or  it  may  be  never,  whereas  the  latter  are  always 
on  duty,  and  when  that  duty  ceases,  the  salary 
determines.  This  is  shown  in  the  instance  of  Sir 
Thomas  Wroth,  whose  case  is  reported  in  Plow- 
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den's  Commentaries.  He  was  appointed  by 
Heniy  YIII.  gentleman  usher  to  his  son,  after- 
wards Edward  YI.,  with  an  annuity  for  life.  It 
was  held,  that  though  his  duties  ended  with  the 
death  of  Henry,  because  the  new  king  coidd  not 
have  such  an  officer,  yet  the  annuity  granted  to 
Sir  Thomas  Wroth  continued  during  his  life. 

Besides  these,  among  other  abuses  of  the  Roman 
Church,  in  the  desire  to  appropriate  to  the  digni- 
taries all  the  temporal  emoluments  of  the  ecclesi- 
astical possessions,  the  pontifis  introduced  a  prac- 
tice of  reserving  to  themselves  certain  pensions,  as 
they  were  called,  out  of  the  temporaUties  of  the 
churches  that  they  were  sometimes  enabled  to  dis- 
pose of.  These  charges  became  frequently  so  ex- 
tensive, that,  as  Giannone(a)  expresses  it,  they 
were  as  valuable  as  the  benefices  themselves. 
The  custom,  once  introduced,  easily  extended  it^ 
self  to  other  grades,  and  bishops  and  the  rich 
monasteries  and  priories  reckoned  among  theh- 
endowments  many  valuable  grants  of  pensions, 
which  the  secular  clergy  were  compelled  to  pay 
out  of  the  revenues  of  the  parish  church.  It  is 
evident  that  this  was  most  injurious  to  the  true 
interest  of  the  church,  but  there  was  no  com- 
plaint ; — ^the  patron  of  the  living,  where  it  was  in 
lay  hands,  which  was  unusual,  generally  assented  to 
the  charge,  because  his  chaplain,  or  relative,  was 
a  member  of  the  religious  corporation,  for  whose 

(a)  Istor.  di  Nap.  lib.  22,  c.  5. 
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benefit  the  charge  was  created;  while  the  bishop 
did  not  object  to  what  was  a  common  practice^ 
from  which  he  himself,  in  other  instances,  derived 
a  personal  advantage.  Hence,  at  the  Reforma- 
tion, there  is  reason  to  believe  that  the  number  of 
pensions  charged  upon  ecclesiastical  benefices  was 
very  considerable;  but  owing  to  the  great  change 
which  then  took  place  in  the  property  of  the 
church,  the  greater  part  of  them  were  lost,  and 
the  charges  discontinued.  Where  they  did  sur- 
vive that  event,  they  have  been  usually  such  small 
sums  as  in  the  process  of  time,  when  property 
was  so  much  increased  in  value,  have  scarcely  re- 
compensed the  trouble  of  collection;  they  did 
not,  hke  the  quit  rents  and  small  fines  of  a  manor, 
constitute  the  evidence  of  any  other  right,  and 
therefore  did  not  create  any  extrinsic  interest  in 
their  preservation.  Accordingly,  although  church 
pensions  may  not  be  altogether  extinct,  yet  they 
are  veiy  uncommon,  and  very  rarely  raise  any 
legal  discussion. 

But  rents  and  annuities  have  become  far  more 
frequent  as  a  mode  by  which  money  may  be  bor- 
rowed, so  as  to  compensate  the  lender  beyond  the 
ordinary  rate  of  interest  upon  the  loan  of  money. 
By  the  general  law  of  Europe  prevailing  almost  uni- 
versally where  the  canon  law  was  in  force,  the  taking 
of  interest  at  all  upon  the  loan  of  money  was  pro- 
hibited as  usury.  Necessity  compelled  the  viola- 
tion, or  at  least  the  evasion  of  that  law.     Accord- 
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ingly  the  mode  of  granting  rents  was  introduced 
to  enable  the  possessors  of  money  to  obtain  that 
which  is  most  reasonable,  a  fair  recompense  for  the 
loan.  It  is  probable  that  the  instance  above 
referred  to  from  the  novel  of  Justinian  might  have 
been  one  among  many  examples,  the  remem- 
brance and  the  practice  of  which  continued  during 
the  dark  ages.  About  the  middle  of  the  fifteenth 
century  the  practice  seems  to  have  been  extensive, 
and  called  forth  the  attention  of  lawyers.  It 
seems  that  the  party  who  was  in  the  possession  of 
money  agreed  with  the  party  who  wished  to  bor- 
row to  give  him  such  money  upon  having  a  certain 
sum  paid  annually,  with  a  power  for  the  borrower, 
on  repayment  of  the  same  sum,  to  put  an  end  to 
the  annual  payments ;  and,  by  way  of  security  for 
the  annual  payment,  the  party  receiving  charged 
all  his  property,  as  well  real  as  personal.  It  seems 
impossible  not  to  see  that  in  effect  this  was  a  loan 
of  money  at  interest.  Accordingly  the  legality  of 
these  contracts  was  disputed,  and  the  question  was 
carried  before  the  pope  himself.  Pope  Martinus  V., 
in  the  year  1423,  was  consulted  by  the  clergy, 
nobles,  and  inhabitants  of  Bohemia,  as  to  this  sub- 
ject. They  stated  that  a  custom  had  prevailed  in 
that  country  above  a  century,  and  indeed  imme- 
morially,  to  buy  and  sell  such  rents  at  such  rates 
as  the  parties  could  agree  upon;  that  they  were 
redeemable  at  the  option  of  the  seller,  and  had 
been  frequently  enforced,  but  that  doubts  had  now 
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been  raised  as  to  their  legality.  That  pope  exar  ^. 
mined  the  question^  and  doubtless  guided  by  the 
more  enlightened  views  which  began  to  prevail 
r^arding  commercial  matters,  decreed  that  such 
contracts  were  perfectly  lawful  Afterwards,  in  ^ 
1455,  the  same  question  was  submitted  to  a  suc- 
ceeding pope,  Calixtus  III.,  from  Westphalia, 
where  the  custom  is  aUeged  to  have  prevailed 
immemorially,  and  that  pope  confirmed  the  decree 
of  his  predecessor.  Both  decrees  have  been  pre- 
served in  the  Corp.  Jur.  Canon.  Extra.  III.  tit.  5, 
and  have  been  considered  as  having  determined 
the  question,  (a)  The  doubts  of  spiritual  con- 
sciences being  thus  settled,  no  difficulty  arose  in 
any  other  quarter,  but  certain  regulations  were 
made  on  the  part  of  some  of  the  temporal  princes 
of  the  continent  with  reference  to  this  contract. 
In  France,  the  rent  was  termed  a  Rente  Constitute, 
and  originally  it  seems  that  not  only  money  was 
payable,  but  also  com  and  other  similar  articles 
were  rendered.  This  was  prohibited,  and  the 
payments  were  confined  to  money.  Again :  the 
rate  of  recompense,  for  it  is  difficult  to  treat  it  as 
the  rate  of  interest,  was  fixed  by  various  edicts  at 
different  points,  as  in  this  country  the  rate  of 
interest  upon  loans  has  been  differently  fixed  by 
the  statutes  against  usury.  However,  by  the  Code 
Napoleon,  Art.  1976,  it  is  enacted,  that  the  rente 
may  be  granted  at  any  rate  on  which  it  may  please 

(a)  Pothier,  Sur  la  Rente  Constituee. 
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the  contracting  parties  to  fix.  And  in  England  a 
rent  was  never  treated  as  a  loan  of  money,  and 
therefore  was  not  subject  to  the  laws  respecting 
usury,  but  the  parties  have  been  allowed  to  make 
such  terms  as  they  may  choose  to  agree  upon. 
Although  it  be  not  necessary  to  examine  the 
foreign  law  upon  the  whole  of  this  subject,  yet  it 
is  right  to  mention  that  in  France  a  rent  may  be 
granted  in  perpetuity,  or  for  a  definite  term,  and 
then  it  is  termed  a  Rente  CatutituSe,  or  it  may 
depend  upon  the  existence  of  a  life,  and  then  it  is 
termed  a  Rertie  Viaghre. 

These  rents  having  been  established  as  lawful, 
the  commercial  states  of  Italy  first  introduced  the 
remarkable  invention  which  distinguishes  modem 
history,  namely,  the  establishment  of  a  public 
national  debt,  for  which  the  whole  state  is  responsi- 
ble. The  states  of  Venice  and  Florence  during 
their  necessities  in  the  fourteenth  century  raised 
compulsory  loans  from  their  citizens,  who  were 
required  to  deposit  for  the  public  use  certain  sums 
(A  money,  which  they  could  never  recall,  for  which, 
however,  the  state  guaranteed  to  pay  a'  certain 
annual  rent,  and  retained  an  option  of  redeeming 
the  capital  advanced  at  any  future  time.  Other 
governments  adopted  this  same  practice,  and  bor- 
rowed money  fi-om  their  citizens  on  the  same 
terms.  In  England,  as  is  well  known,  Charles  II. 
deeply  indebted,  prevailed  upon  his  creditors  to 
cancel  their  debts,  and  to  take  his  bonds,  whereby 
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he  bound  himself  to  pay  them  annuities,  pledging 
as  security  certain  hereditary  revenues  of  the 
crown.  In  the  reigns  of  William  III.  and  his 
successors  till  the  present,  money  has  been  bor- 
rowed at  various  times  to  an  enormous  extent,  for 
which  the  lenders  have  received  annuities,  to  con- 
tinue until  the  lapse  of  a  definite  length  of  years, 
or  until  the  state  shall  redeem  its  debt,  according 
to  the  terms  of  the  original  loan.  Different  por- 
tions of  this  debt  have  different  names,  the  whole 
capital  is  generally  known  by  the  name  of  Stock, 
or  the  Public  Funds,  while  particular  portions  are 
entitled  Annuities.  On  the  continent  the  public 
debt  of  several  nations  is  denominated  Rentes. 

This  is  not  the  proper  place  to  enlarge  upon  the 
various  matters  concerning  the  public  funds,  which 
such  a  subject  would  necessarily  embrace,  nor  do 
they  fall  within  the  scope  of  the  following  treatise. 
But  it  may  be  noticed,  that  as  part  of  the  debt 
consists  of  annuities,  which  were  originally  granted 
for  a  definite  period,  and  are  now  running  on,  so 
it  has  been  attempted  to  redeem  a  portion  of  the 
perpetual  debt,  by  granting  to  the  holders  of  stock, 
who  may  choose  it,  annuities  for  life,  or  for  terms 
of  years,  at  rates  which  have  been  the  subject  of 
calculation,  and  under  such  regulations  as  the 
legislature  has  found  most  beneficial.  These  regu- 
lations are  now  contained  in  an  act  of  parliament 
passed  in  the  latter  end  of  the  late  reign,  10  Geo. 
IV.  c.  24,  since  amended  by  the  2  Will.  IV.  c.  59. 
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To  revert  to  private  contracts,  rents  continued 
to  be  granted  as  a  convenient  form  of  family 
arrangements,  and  as  such  are-  still  in  force. 
Where  it  is  desired  to  keep  up  a  mere  temporary 
charge,  for  the  use  and  interest  of  individuals, 
these  forms  are  exceedingly  convenient.  Thus, 
a  rent  charge  will  be  a  more  equitable  and  more 
beneficial  interest  to  a  widow  than  her  dower; 
while  a  weak,  imbecile,  or  imprudent  child  may  be 
best  provided  for  by  a  life  rent  charged  upon  the 
estate.  The  interest  of  joint^tenants  or  tenants 
in  common  may  be  more  easily  parted,  and  those 
of  an  heir  satisfied  by  the  compensation  efiected 
through  the  means  of  these  grants,  and  a  variety 
of  instances  occiu*  where  they  will  be  highly  ad- 
vantageous. 

It  does  not  appear  that  rents  and  annuities 
were  resorted  to  by  money  lenders  in  England 
so  early,  or  so  generally,  as  on  the  continent. 
It  may  have  been,  partly  because  the  commer- 
cial necessities  of  England  were  not  so  far 
advanced  as  those  in  Germany  and  Italy,  and 
partly  because  the  lending  on  interest,  which  was 
wholly  prohibited  abroad,  was  legalised  in  this 
cotmtry  so  early  as  the  reign  of  Henry  VIII.  In 
the  latter  end  of  Elizabeth's  reign,  and  the  begins- 
ning  of  James  L,  a  few  cases  occur  where  this 
contract  was  adopted  as  a  mode  of  borrowing  and 
lending  money.  And  during  the  stormy  and  dis- 
tracted period  of  the  seventeenth  century,  the 
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oontrtct  gradually  became  more  frequent  for  this 
object.  Annuities  ceased  to  be  granted  for  the 
purposes  of  retainer  as  anciently^  since  the  altered 
state  of  the  population  and  the  condition  of  the 
country  rendered  that  course  unnecessary ;  but 
they  came  more  into  use  by  way  of  bequests  and 
Toluntary  gifts,  and  became  more  raluable  as  per- 
sonal property  itself,  on  which  they  were  secured^ 
ripened  into  greater  stabiUty.  ,,^ 

As  the  practice  of  this  mode  of  borrowing 
money  thus  progressively  increased,  the  doubts 
which  formerly  arose  on  spiritual  grounds  were 
again  excited  with  reference  to  the  legal  provisions 
of  this  country.  While  it  was  admitted  that  the 
contract  of  purchase  and  sale  was  perfectly  un* 
touched  by  the  statutes  against  usury,  it  was  con- 
tended that  contracts  substantially  loans,  not  only 
in  the  effect,  but  in  the  intent  of  the  parties,  came 
clearly  within  the  prohibitions  thereby  imposed. 
Although,  therefore,  a  rent  might  be,  as  any 
other  property,  the  object  of  a  purchase  and  sale^ 
yet  if  it  were  manifest  from  the  contract  that  the 
parties  only  used  it  as  a  form  to  disguise  a  loan^ 
and  the  clause  which  permitted  its  redemption 
Was  a  striking  proof  of  this,  it  was  urged  that  it 
could  not  be  exempted  from  the  operation  of  the 
Matutes*  The  struggle  lasted  for  many  year& 
Various  opinions  were  given  by  different  judges^ 
especially  by  liord  Nottingham  and  Lord  Hard* 
Wicke,  in  disapprobation  of  the  practice.     They 
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perceiyed  the  evils  necessarily  attending  upon  all 
acts  which  are  evasions  of  the  law^  and  which  the 
unsettled  state  of  this  question  rendered  still 
greater^  but  they  found  themselves  unable  to  de- 
cide that  annuities  and  rents  were  in  themselves 
illegal.  It  was  attempted  to  evade  the  supposed 
illegality  by  using  the  terms  purchase  and  sale^ 
and  repurchase,  throughout  the  deeds;  but,  of 
course,  the  use  of  such  terms  would  be  .of  little 
avail  if  the  effect  of  the  contract  were  different* 
Then,  as  the  clause  of  redemption  was  alleged  to 
constitute  a  mark  of  illegality,  this  was  omitted  in 
the  deed,  although  there  was  a  seeret  understand* 
ing  that  the  grantor  might  redeem  on  terms  then 
agreed  upon.  At  length,  about  the  middle  of  the 
last  century,  all  doubts  passed  away,  and  annuities, 
which  became  more  frequent,  were  generally  ac* 
knowledged  to  be  legal,  although  accompanied  with 
a  power  of  redemption. 

Needy  and  distressed  men,  whether  their  dis« 
tresses  arise  from  misfortune  or  imprudence,  have 
always  found  it  a  hard  and  painful  task  to  raise 
money  to  relieve  them  from  temporary  embarrass* 
ment.  Concealment  is  generally  their^own  desire^ 
and  gives  opportunity  to  fraud  and  imposition; 
while  their  own  distress,  showing  the  insecurity  of 
the  loan,  compels  the  lender  of  money  to  demand 
a  higher  rate  of  interest  in  compensation  of  the 
risk  he  incurs.  These  are  evils  which  necessarily 
accompany  these  transactions.    It  was  a  mistaken 
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poKcy  in  the  legislature  to  restrict  the  terms  upon 
which  money  should  be  lent,  and  a  still  worse  to 
place  the  limit  at  that  rate  at  which  the  man  in 
good  credit  can  openly  borrow.  Is  it  to  be  sup- 
posed that  what  is  a  fair  compensation  where 
there  is  no  risk  can  be  sufficient  where  there  is 
great  probability  of  loss  ?  Experience  has  plainly 
proved  that  this  policy  was  mistaken,  although 
our  early  legislators  deserve  great  credit  for 
breaking  through  the  erroneous  prejudice  which 
prohibited  all  interest  whatever.  The  conse- 
quences of  the  law,  however,  have  been  severe 
upon  the  borrowers :  the  former  secret  transaction 
has  been  involved  in  greater  obscurity,  and  fraud 
has  still  more  extensively  prevailed. 

While  it  was  uncertain  whether  annuities  were 
legal  or  not,  they  were  nevertheless  in  common 
practice,  though  in  most  cases  transacted  secretly, 
and  the  deeds  and  instruments  were  made  to  re- 
present a  false  contract,  lest  hereafter  the  whole 
transaction  should  be  set  aside.  There  is  no 
reason  to  believe  that  more  devices  of  fraud, 
imposition,  or  oppression  attended  this  contract 
than  any  other  mode  by  which  the  usury  laws 
were  evaded.  But  it  is  beyond  doubt  that  disclo- 
sures of  great  iniquities  and  great  oppressions 
were  made,  and  a  very  powerful  writer,  no  less  a 
person  than  the  late  Lord  Erskine,  in  the  early 
commencement  of  his  career,  brought  the  subject 
before  the  attention  of  the  public,  in  a  highly 
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wrought  and  eloquent  pamphlet^  in  which  he 
prayed  for  the  interposition  of  parliament.  That 
call  was  reiterated  on  other  sides,  and  the  legisla^ 
ture  was  at  length  excited  to  consider  the  sub- 
ject, (a)  In  1 777  a  bill  was  introduced  into  the 
House  of  Commons  by  the  Solicitor-General  to 
restrain  the  granting  of  annuities  for  the  life  of 
the  grantor,  and  passed  that  house ;  in  the  Lords, 
however,  it  was  materially  altered,  so  as  not  to 
prevent  the  granting  of  life  annuities,  but  to  allow 
the  same  to  be  considered  as  a  security  for  the 
money  actually  advanced  and  interest,  and  a 
power  was  given  to  the  courts  to  inquire  into  the 
fairness  and  propriety  of  the  transaction,  and  to 
make  such  orders  as  in  their  discretion  might  be 
proper.  The  bill,  however,  when  returned  to  the 
Commons  with  these  amendments  was  there 
abandoned;  but  a  committee  was  appointed  to 
take  into  consideration  the  Usury  Laws  and  the 
practice  of  purchasing  life  annuities,  and  to  report 
their  opinion.  This  committee  entered  seriously 
upon  the  inquiry,  and  made  an  elaborate  Report, 
which  will  be  found  printed  in  the  Journals  of  the 
House  of  Commons.  They  concluded  their  re- 
port by  several  resolutions,  in  which  they  resolved 
that  these  sales  of  hfe  annuities  were  generally 
intended  to  be  loans,  and  ought  to  be  regulated 
as  such ;  and  they  farther  resolved  upon  certain 
estimated  rates  at  which  annuities  ought  to  be 

(a)  36  Comm.  Journ.  fiOS,  ft29, 1854,  JlHO. 
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purchased^  and  proposed  that  these  should  be 
fixed  by  an  act  prohibiting  higher  rates.  A  bill 
was  brought  in  agreeably  with  these  resolutions^ 
was  read  and  committed,  after  which,  however,  it 
was  dropped.  When  the  House  of  Lords  had 
returned  the  amended  bill  to  the  Commons,  who 
refused  to  agree  to  the  amendments,  the  Solicitor- 
General,  Wedderbume,  afterwards  Lord  Lough- 
borough and  Earl  of  Ros8l]m5  prepared  a  bill  for 
registering  the  grants  of  life  annuities  and  pro- 
tecting minors,  which  he  presented  to  the  House 
in  the  same  session.  It  had  more  success  than 
the  others,  afii  it  appears  to  hare  been  ttiat  which 
the  ministers  supported,  and  having  passed  both 
Houses  became  the  first  annuity  act,  17  Geo.  lU. 
c.  26.  The  provisions  of  this  act  will  be  a  matter 
of  considerable  attention  in  the  following  treatise, 
and  need  not  be  here  detailed.  One  of  the  most 
Serious  complaints  against  the  contract  arose  from 
the  secrecy  of  the  transaction,  and  from  the  feet 
of  the  real  parties  being  kept  out  of  view.  It  was 
proposed  to  remedy  this  at  least,  by  requiring  that 
a  memorial  should  be  publicly  enrolled,  setting 
forth  the  whole  particulars  of  the  transaction,  and 
the  names  of  the  parties  really  interested  therein, 
under  a  penalty  of  the  invalidation  of  the  con- 
tract. This  was  evidently  a  very  different  mea- 
sure from  what  had  been  contemplated,  and  was 
only  intended  to  be  auxiliary  to  the  proposed  al- 
teration.    It  is  a  subject  for  congratulation,  how- 
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BYer,  that  the  other  measure  did  not  pa«8^  the  in- 
terference with  private  contracts  has  ever  been  un* 
successfbl,  and  no  doubt  this  would  not  have  been 
an  exception  to  the  general  rule.  But  it  may  be 
questioned  whether  the  provisions  of  the  act  which 
was  passed  have  been  so  beneficial  as  was  hoped^ 
or,  indeed;  whether  the  regulations  were  altogether 
proper.  In  the  first  place,  a  great  expense  was 
added  to  those  which  necessarily  attended  the 
transaction,  and  of  course  fell  upon  the  borrower, 
while  the  object  of  the  act  was  not  that  which 
the  registration  of  other  title-deeds  assumes, 
namely^  the  security  of  subsequent  purchasers, 
but  was  solely  confined  to  the  seller's  benefit,  in 
order  that  the  circumstances  attending  the  grant 
might  be  open  to  him  and  to  those  who  represent 
him.  It  is  manifest  that  this  provision  could  not 
compel  the  parties  to  state  those  circumstances 
truly.  If  they  mutually  agreed  to  do  otherwise,  all 
that  was  requisite  was  that  the  memorial  should 
correspond  with  the  deeds,  and  these  would  be 
externally  fair  and  proper.  It  was  no  advantage 
to  the  borrower  to  suflfer  the  urgency  of  his 
distress  to  appear  in  a  public  document,  and  he 
willingly  allowed  the  whole  to  appear  most  ho- 
nourable. There  was  a  risk  to  the  lender  of  the 
grantor's  afterwards  disclosing  the  true  state  of  the 
case,  and  procuring  the  deeds  to  be  set  aside  and 
the  grant  vacated ;  but  there  were  many  accidents 
which  might  prevent  this,  there  was  the  grantor's 
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honourable  feeling  to  rely  upon^  and  there  was 
the  compensation  which  this  risk  enabled  him  to 
exact.  Again,  the  act  of  parliament  was  by  no 
means  explicit  in  its  language,  it  became  difficult 
to  understand  the  directions  contained  in  it, 
and  cases  of  doubt  came  before  the  court  until 
decisions  evidently  contrary  to  the  intention  of 
the  legislature,  if  not  contrary  to  the  apparent 
meaning  of  the  act,  were  accumulated,  so  as  to 
render  the  memorial  an  instrument  requiring 
extraordinary  skill  and  knowledge  for  its  produc- 
tion. Where  any  error  occurred  in  this  compli- ' 
cated  instrument,  it  was  fatal  to  the  annuity ;  and 
hence  an  additional  risk  was  thrown  upon  the 
grantee,  for  which  of  course  he  requh-ed  an  addi- 
tional  recompense.  Besides,  an  inducement  was 
held  out  to  the  grantor  to  act  contrary  to  the 
strict  line  of  honour  and  equity,  by  availing  him- 
self of  an  accidental  error  to  disturb  a  just  and 
equitable  contract.  For  it  is  a  curious  fact,  that 
among  all  the  cases  reported,  where  the  annuity 
has  been  vacated  for  a  defect  in  the  memorial, 
there  are  very  few,  if  indeed  any,  where  the 
reader  can  say  that  in  conscience  or  equity  the 
grantee  is  chargeable  with  wrong.  The  memorial 
had  become  an  instrument  quite  foreign  from  its 
original  intent,  and  more  mischief  than  benefit 
resulted  from  it.  The  legislature  at  length  was 
called  upon  to  correct  that  act,  and  the  construc- 
tions put  upon  it,  and  accordingly,  by  the  second 
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annuity  act,  passed  in  1813,  the  53  Geo.  III. 
c.  141,  a  new  provision  was  made;  for,  in  lieu  of 
the  full  memorial  of  the  whole  transaction,  a 
mere  index  is  required  to  be  registered  of  the 
instruments,  and  the  grantor  has  the  power  of 
compelling  the  grantee  to  give  him  a  copy  of 
those  instruments.  This  is  by  no  means  so  for** 
midable  a  provision  as  that  contained  in  the  first 
act,  but  it  is  still  questionable  whether  the  ex- 
pense incurred  by  it,  and  the  risk  to  the  grantee 
of  failure  in  the  registration,  has  any  counter* 
balancing  advantages.  It  Very  rarely  happens 
that  the  grantor  has  not  either  a  copy  of  the 
deeds  themselves  or  an  abstract  thereof  sufficient 
for  all  honourable  purposes.  This  act  gave  very 
explicit  tabular  directions  as  it  was  thought,  yet  it 
has  been  necessary  to  pass  two  statutes  to  amend 
it,  as  will  be  shown  in  the  body  of  the  treatise. 

But  the  really  beneficial  parts  of  the  act  were 
those  which  restrained  young  men  from  ratifying 
all  contracts  for  annuities  made  by  them  when 
minors,  and  those  which  gave  to  the  common 
law  courts  power  to  mterfere  summarily  in  cases 
where  they  could  not  previously,  namely,  where 
fraud  had  been  practised,  and  the  sufiering  party 
was  not  permitted  by  the  common  law  to  give  his 
testimony,  without  which  the  transaction  could 
seldom  be  disclosed.  That  power  which  the 
courts  of  equity  possessed  was  conferred  upon  the 
courts  of  law  with  the  most  salutary  effect. 
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The  legislature  has  also  attempted  to  limit  the 
brokerage  which  shall  be  paid  to  the  party  nego- 
ciating  the  bargain,  and  has  even  gone  the  ex- 
treme length  of  declaring  the  taking  any  excess 
above  that  limit  a  misdemeanor;  but  there  is 
reason  to  believe  that  this  attempt  has  been  un- 
availing, like  all  others  where  it  is  proposed  to  fix 
the  price  of  contracts. 

The  attention  of  the  legislature  was  confined  to 
the  relief  of  persons  in  distress,  and,  therefore,  it 
has  not  interfered  with  any  annuities  where  it  is 
presumable  that  the  grants  do  not  proceed  from  pe* 
cuniary  necessities.  Where  the  security  is  ample, 
the  grantor  can  always  obtain  reasonable  terms;  he 
is  not  obliged  to  resort  to  clandestine  measures,  and 
is  not  exposed  to  the  fraud  and  extortion  which 
was  supposed  too  frequently  to  accompany  other 
grants.  Hence  the  acts  only  apply  to  annuities 
granted  for  a  term  of  life ;  so  that  if  the  grant  be 
for  a  fixed  term  of  years  or  in  perpetuity,  it  is  not 
subject  to  the  regulations  of  the  statutes.  There 
is  also  an  express  enumeration  of  a  series  of  ex- 
ceptions of  grants  which  will  also  be  examined  in 
detail  hereafter. 

For  many  years  after  the  passing  of  the  first  act 
it  was  considered  so  highly  remedial  and  beneficial, 
Uiat  every  interpretation  was  made  to  extend  its 
provisions ;  but  this  view  of  the  subject  became  at 
length  changed,  when  it  was  seen  that  the  efl^ect  of 
the  statute  was  to  destroy  solemn  instruments. 
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and  oftentimes  to  devest  interests^  believed  to  be 
unimpeachable^  after  a  long  lapse  of  time.  The 
courts^  therefore^  came  round  to  the  calm  and 
more  prudent  course,  and  have  considered  that 
solenm  contracts,  fairly  entered  into,  ought  not  to 
be  too  lightly  vacated  for  mere  formal  defects  and 
omissions. 

It  has  been  customary  to  decry  this  contract, 
and  Mr«  Plowden,  with  great  earnestness  and  in 
most  strenuous  language,  has  inveighed  strongly 
against  life  annuities.  But  this  prejudice  is  wholly 
unfounded,  and  is  only  supported  by  the  objec- 
tions  arising  from  its  abuse.  A  man  who  raises 
money  for  the  present  moment,  and  charges  his 
fiiture  property  with  the  payment,  is  justified  or 
not  according  to  his  object  and  purpose*  If  it  be 
spent  imprudently  or  extravagantly,  his  conduct 
is  reprehensible,  but  if  it  relieve  htm  from  diffi- 
culty, the  sacrifice  of  his  future  income  may  be 
attended  with  beneficial  results  as  a  punishment 
for  past  misconduct,  or  as  the  support  of  credit 
under  temporary  misfortunes.  Again :  why  may 
not  a  parent  raise  a  portion  for  a  child  by  assenting 
to  the  diminution  of  a  future  income ;  or  why  may 
not  money  raised  upon  the  security  of  a  smaU 
estate  be  prudently  expended  in  commercial  spe- 
culations ?  No  doubt  there  may  be  hazard  in  this, 
but  that  is  to  be  expected  in  all  transactions,  and 
can  hardly  be  treated  as  a  serious  objection.  On 
the  other  hand,  a  person  possessed  of  a  sum  of 
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money  which  produces  a  scanty  interest,  may 
often  be  well  justified  in  sacrificing  the  capital  to 
secure  an  increased  income  for  life.  He  can,  in 
truth,  personally  have  but  a  life  interest  in  that 
irioney,  and  may,  therefore,  fairly  avail  himself  of 
the  means,  which  this  contract  affords,  of  con- 
verting that  life  interest  into  a  full  enjoyment.  In 
some  cases  indeed  such  conduct  may  be  selfish 
and  ungenerous,  but  in  others  it  may  be  prudent 
or  even  necessary,  and  the  affection  of  friends  and 
relatives  is  of  little  value,  who  would  complain 
when  the  bare  scanty  income  is  thus  increased  to 
competency,  though  the  expected  legacy  may  fail. 
It  is  urged  that  this  has  ceased  to  be  an  aleatory 
contract,  since  the  risk  of  the  capital  is  not  in- 
curred, in  consequence  of  the  practice  of  insuring 
the  annuitant's  hfe  at  the  simi  advanced,  so  that 
whien  the  annuity  ceases,  the  price  paid  for  it  is 
returned.  That  is  no  doubt  true,  and  in  the  com- 
mon course  the  grantor  is  required  to  pay  that 
insurance.  Still  this  does  not  alter  the  nature  of 
the  contract.  That  insurance  has  always  been 
charged  by  the  grantee,  his  annual  payment  was 
calculated  with  reference  to  the  risk  of  the 
grantor's  death  before  the  consideration  advanced, 
and  the  due  interest  thereon,  had  been  restored. 
If,  therefore,  it  be  a  part  of  the  contract  that  the 
grantor  shall  pay  the  insurance  on  the  annuitant's 
life,  the  amount  of  the  annual  payment  will  be 
proportionably  diminished,  or  the  consideration 
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for  the  grant  will  be  increased.  The  grantee  may 
choose  to  be  his  own  insurer,  and  not  require  that 
insurance  to  be  kept  up  by  the  grantor  in  any 
public  office^  especially  when  he  considers  that  in 
a  public  insurance^  the  assured  pays  not  only  the 
value  of  the  risk,  but  also  the  heavy  government 
duty.  He  will  then  diminish  the  amount  of  the 
consideration  or  increase  that  of  the  annual  pay- 
ment. 

As  to  the  objections  arising  from  the  frauds  and 
extortions  of  money-lenders  and  annuity-brokers, 
no  doubt  a  party  may  incautiously  commit  himself 
into  the  hands  of  persons  who  will  extort  every 
possible  advantage  from  the  urgency  of  his  distress; 
but  there  is  no  necessity  to  resort  to  such  persons ; 
he  will  always  find  men  of  honourable  character 
and  respectable  practice  who  will  be  able  to  attend 
to  his  interests,  and-  to  advise  him  fairly  and  pru- 
dently as  to  what  will  be  his  proper  course,  and 
who  will  obtain  for  him  such  assistance  as  in  his 
situation  he  can  reasonably  expect.  But  he  must 
not  hope  to  find  this  a  cheap  expedient,  for  it  is 
quite  otherwise.  The  securing  to  the  grantee  the 
full  completion  of  the  contract  is  attended  neces- 
sarily with  expense.  He  lies  at  the  mercy  of  the 
grantor,  for  he  has  parted  with  the  price  of  the 
contract,  and  is  only  to  have  his  return  by  period- 
ical payments ;  he  trusts  to  the  due  payment  at 
proper  intervals,  and  if  that  be  not  performed,  he 
must  be  a  sufferer.     To  prevent  the  failure  he 
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k  compelled  to  exact  a  complete  secmrity  by*  a 
charge  over  all  the  grantor's  property ;  and  it  is 
evid^it  that  the  creation  of  such  a  charge  can 
only  be  perfected  at  a  very  considerable  expense. 
The  legislature  has  unintentionally  increased  that 
expense  by  what  has  been  shown  above ;  and  if 
the  proposed  alteration  respecting  registrations  be 
carried  into  effect,  still  fiEurther  expenses  will  be 
thrown  upon  the  grantor.  In  general  these  ex- 
penses are  paid  by  him^  though  they  do  not  neces- 
sarily form  a  charge  upon  him.  In  most  contracts 
indeed  the  charges  of  the  instruments  are  borne 
mutually  by  the  parties^  though  in  loans  the  bor- 
rower pays  for  the  security.  If  the  trade  in  money 
were  as  free  and  unrestricted  as  in  other  articles 
of  commerce^  no  doubt  the  equitable  arrangement 
which  prevails  in  others  would  also  take  place  in 
this  contract. 

During  the  last  quarter  of  a  century  there  have 
been  various  emergencies  in  which  the  credit  of 
the  country  in  general,  and  of  private  individuals, 
has  appeared  to  be  affected  by  the  statutes  against 
usury;  and  as  they  have  formed  the  subject  of 
much  inquiry,  it  has  also  followed  as  a  natural 
consequence  that  annuities  have  also  passed  under 
examination.  Various  different  projects  were 
offered  relative  to  these  contracts.  Sometimes  it 
has  been  proposed  to  make  annuities  irredeemable, 
at  others,  to  fix  certain  rates  upon  which  they 
shall  be  granted,   thereby,    in  short,  extending 


the  statutes  of  umry  to  them ;  while^  on  the  other 
hand^  several  attempts  have  been  made  to  obtain 
a  repeal  of  the  Usury  Laws.  As  however  none  of 
these  projects  have  yet  been  carried  into  effect^  it 
ae^ns  unnecessary  here  to  enter  into  any  specular 
tions  as  to  their  policy  or  impohcy.  The  reader^ 
however,  is  referred  to  a  short  tract  by  Sir  Edward 
Sugden^  published  in  the  ^'  Pamphleteer/'  vol.  vii., 
where  he  displays  his  usual  clearness  and  accu» 
racy,  and  shows  how  ftitile  are  all  legislative 
attempts  to  r^ulate  the  prices  of  money-bargaina. 
The  present  treatise  has  been  compiled  with  the 
view  of  collecting  together  all  the  decisions  and 
authorities  which  bear  upon  the  subjects  of  the 
discussion,  and  of  arranging  in  order  of  easy  refers 
ence  a  great  variety  of  isolated  rules  and  determina- 
tions, which  were  only  to  be  found  after  consider- 
able research.  The  author  has  only  disghaiged 
his  duty  in  bestowing  his  utmost  care  and  diligence 
upoin  the  subject,  and  he  seeks  no  approbation  on 
lAiat  account ;  he  rather  feels  called  upon  to  crave 
indulgence  from  the  professional  reader  for  his 
omisMons  and  defects.  His  predecessors  in  his 
path,  in  the  publications  to  which  he  is  about  to 
refer,  have  not  embraced  the  extensive  plan  which 
he  has  proposed  to  himself  for  execution.  These 
works  are  the  Second  Part  of  Mr.  Plowden's 
Treatise  on  Usury  and  Annuities,  published  in 
1797 ;  Mr.  Hunt's  Collection  of  Cases  on  the 
Annuity  Act,  of  which  the  first  edition  was  pub 
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lished  in  1794^  and  the  second  ih  1796;  Mr. 
Withey's  Treatise  on  Annuities,  in  1800 ;  a  short 
tract  by  Mr.  Blayney  on  Life  Annuities,  in  1817 ; 
and  the  Practical  Observations  lately  published  by 
Mr.  Ellis  upon  Life  Annuities.  All,  with  the 
exception  of  a  short  chapter  in  Mr.  Plowden's 
Treatise,  relate  to  the  practice  of  granting  life 
annuities,  and  refer  principally  to  the  former 
Annuity  Act ;  the  last  two  treatises  alone  having 
been  published  since  the  53  Geo.  3,  c.  141.  It  is 
impossible  for  the  author  not  to  admit  that  he  has 
derived  assistance  from  all  these  works,  but  they 
have  attended  him  only  a  small  part  of  his  course. 
He  has  been  also  indebted  to  the  valuable  notes 
appended  to  Mr.  Bythewood's  Precedents  in  Con- 
veyancing :  and  there  are  other  debts,  which  he 
hopes  will  be  considered  as  acknowledged  by  the 
references  in  the  body  of  the  work.  Knowing 
that  a  regular  treatise  on  this  subject  was  still 
wanted  by  the  profession,  he  has  used  his  endea- 
vours to  satisfy  that  demand ;  and  if  it  be  deemed 
that  he  has  not  succeeded,  he  at  least  trusts  that 
his  compilation  will  be  of  some  use  to  the  reader 
until  the  production  of  another  treatise  by  one 
whose  abilities,  if  not  his  diligence,  may  be  greater. 
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ANNUITIES  AND  RENT  CHARGES. 


CHAPTER  I. 

OF  THE  DEFINITIONS,  NATVRE  AI^D  PROPERTIES  OF 

ANNUITIES. 

I 

CHAP.  I. 


THE 
DEFINITIONS* 


An  Annuity  is  the  grant  of  a  certain  sum  of  money^  to  be  Annuity  dc- 
paid  by  the  grantor  or  his  representative,  at  the  expiration  *^" 
of  fixed  consecutive  periods,  for  a  definite  term,  t>r  for  life, 
or  in  fee. 

Formerly  the  term  Annuity  referred  to  the  nature  of  the  Distinction  be- 
secttrity  on  which  the  grantee  relied,  and  expressed  a  charge  ReS^Cbam*^' 
upon  the  person  orpersonalesUteofthe  grantor  only;  whUe  and  RentXk. 
a  charge  upon  the  real  estate  of  the  grantor  vras  signified 
by  the  term  of  a  Rent.     At  the  present  day  an  Annuity  is 
applied  indiscriminately  to  every  species  of  security,  but  a 
Rent  Charge  still  retains  its  ancient  limited  signification. 
When  the  Rent  vras  granted  to  issue  out  of  certain  land, 
and  a  power  of  distress  on  the  land  charged  was  also  given 
to  the  grantee,  it  was  termed  a  Rent  Charge.     But  when 
that  power  was  not  given  it  was  termed  a  Rent  Seek.    The 
proper  remedy  for  this  latter  was  an  assize,  but  as  this  was 
too  tedious  a  remedy,  and  had  therefore  almost  become 
obsolete,  the  statute  4  Geo.  II.  c.  28,  s.  5,  enacted,  that  for 
all  rentd  seek  which  had  been  paid  for  three  years  within 
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2  THE  LAW  OF  ANNUITIES 


CHAP.  I.     the  twenty  years  prior  to  that  act  (1731),  or  should  be 
DEFiNmoNs.    created  thereafter,  there  should  be  the  like  remedies  by 
distress,  as  were  then  allowed  by  law  for  rents  reserved  on 
leases.     So  that  now  there  have  almost  ceased  to  be  any 
Pensions.  rents  seck.    Where  an  Annuity  or  Rent  issues  out  of  eccle- 

siastical property,  or  has  been  granted  to  spiritual  persons, 
it  is  sometimes  called  a  Pension;  such  seems  to  have  been 
the  earliest  signification  of  the  word,  although  now  it  is 
more  generally  understood  as  applicable  to  public  grants  to 
individuals  for  services  rendered  to  the  state. 
Names  of  the  The   person   who   grants   the  Annuity   is   termed   the 

'^  **■  grantor  or  seller  of  the  Annuity,  he  to  whom  it  is  granted 

is  the  grantee  or  purchaser,  and,  in  the  case  of  Life  An- 
nuities, the  person  on  whose  life  it  depends  is  the  An- 
nuitant, though  this  last  distinction  is  not  always  attended 
to  with  strictness,  in  consequence  of  the  grantee  being  very 
frequently  also  the  Annuitant. 
An  annuity  is  The  above  definition  of  an  Annuity  requires  examination, 
arauaT***"^^    for  in  some  respects  it  differs  from  that  which  is  to  be  found 

in  the  Digests.  Lord  Coke,  (a)  in  a  definition  which  he 
has  given,  states  it  to  be  ^^  the  yearly  payment  of  a  certain 
sum  of  money."  C.  B.  Comyn,(i)  adopting  this  same  de- 
finition, declares  it  to  be  the  grant  of  an  annual  sum  oif 
money.  But  although  doubtless,  when  an  annuity  is  con« 
sidered,  the  period  of  a  year  is  generally  referred  to,  and 
its  etymological  derivation  implies  something  annual,  yet 
the  definition  will  not  be  sufficiently  accurate  if  it  be  con- 
fined to  an  annual  payment.  In  the  Termes  de  la  Ley  (c) 
the  annuity  is  defined  in  general  words,  for  it  is  there 
stated  to  be  *'  a  certain  sum  of  money  granted  in  fee,  &c.'* 
And  in  an  anonymous  case  in  Dyer,(</)  the  Court  thought 
that  a  rent  granted  to  be  paid  every  second  or  third  year  would 
be  an  annuity.  Still  farther,  in  RoUe's  Abr.  (e)  an  instance  is 
cited  from  8  Hen.  VI.  6.  b,  of  the  grant  of  a  rent  of  SO/., 
payable  at  the  end  of  every  twenty  years,  for  which  an 

(a)  Co.  L.  144  b.  (6)  Dig.  Annuity,  A.  1. 

(c)  Annaitie.  (d)  P.  24. 

'  (tf)  AnDttitie.    The  refetence,  however,  seems  to  be  inaocurate. 
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annuity  will  lie,  though,  as  it  is  said,  it  is  not  annual.     In     CHAP.  I. 
ordinary  practice,  at  the  present  time,  the  payments  are    DuiNfTioNs. 
generally  made  at  half-yearly  or  quarterly  periods,  though  /— — — 
certainly  the  calculations  are  usually  made  to  refer  to  that 
of  a  year.     It  seems,  therefore,  to  be  more  pnident  to  omit 
the  word  annual  in  the  definition,  in  order  to  avoid  any 
erroneous  impression. 

The  payments  must  be  made  at  certain  recurring  in-  PayoMnti  must 
tenrals,  because  occasional  payments,  however  numerous,  int^^'.^'^ 
will  not  constitute  an  annuity.  As  in  an  example  in  Dyer,  (a) 
where  an  abbot  covenanted  with  a  man  and  his  heirs  to  find 
a  monk  to  serve  a  chapel  every  holiday,  under  penalty  of 
forfeiting  for  each  default  51.  to  him  and  his  heirs.  This 
was  determined  to  be  not  an  annuity,  because  it  was  not 
annual,  that  is,  because  it  was  occasional  only. 

An  annuity  must  not  be  confounded  with  the  payment  Payment  of  ini* 
of  interest  on  a  sum  of  money  lent;  for  in  the  latter  case  ^^oncVlen"s 
the  principal  is  not  lost,  but  is  to  be  repaid;  whereas  in  notananDuity. 
the  former,  there  is  no  principal,  or  it  is  only  to  be  re* 
tamed  by  the  annual  pa3rments.    Hence  where  a  bond  was 
given  conditioned  to  pay  the  interest  on  1000/.  to  the 
obligee  during  his  life,  and  the  principal  to  his  executors 
or  administrators  within  twelve  months  after  his  death,  the 
Court  of  King's  Bench  held  this  not  to  be  an  annuity,  (i) 

The  only  distinction  which  the  law  makes  is  that,  which  There  can  only 
has  already  been  pointed  out,  between  the  charge  on  the  ^|JJ,|J^,* "  '° 
real  property  which  is  a  rent,  and  that  on  the  personalty 
which  is  an  annuity.  It  is  wholly  immaterial  that  the 
grantor  has  attempted  to  fix  the  personal  fiind  on  which 
idone  the  grant  shall  be  secured;  if  that  security  be  not 
land,  the  grant  must  be  an  annuity.  Thus  if  one  grant 
20/.  a  year  out  of  his  coffers,  it  is  an  annuity,  and  all  his 
personalty  is  liable.  So  where  there  was  a  grant  of  40/. 
per  annum  to  be  paid  out  of  the  clear  gains  of  the  alum 
works,  it  was  held  that  the  grantor  could  not  refiise  to  pay 
because  there  were  no  gains ;   for  the  grant  charged  the 

(a)  p.  24.  (ft)  Winter  v.  Mouaeley,  2  B.  &  A.  S02. 
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THE  LAW  OF  ANNUITIES 

CHAP  !•  person,  and  the  rest  was  idle,  and  the  addition  of  the  fiind 
out  of  which  the  annuity  is  to  be  paid  cannot  afifect  the 
*  nature  of  the  grant,  (a)  At  the  same  time  the  grant  may 
amount  to  a  conditional  grant,  and  the  annuity  may  be  de- 
^pendant  upon  the  continuance  of  the  fund  charged,  this 
will,  however,  be  considered  in  a  subsequent  chapter.  (6) 
Though  the  word  rent  be  used,  yet  if  in  legal  effect  a  rent 
be  not  granted,  it  will  only  operate  as  an  annuity.  As  a 
grant  of  an  annual  rent  out  of  lands  in  which  the  grantor 
has  no  interest,  will  bind  him  as  an  annuity,  (c)  Or  if  a 
rent  be  granted  out  of  a  rent,  it  will  be  an  annuity,  because 
a  rent  cannot  be  charged  upon  a  rent  (d)  or  any  other  incor- 
poreal right  A  variety  of  instances  are  collected  by  RoUe 
in  his  Abridgement,  and  incorporated  by  Viner  under  the 
title  Annuity,  £. 

Two  important  cases  require  to  be  noticed  here,  in  which 
there  has  arisen  a  question,  whether  the  right  granted  was 
an  annuity  or  a  rent  charge.  One  was  the  Earl  of  Hoi- 
derness  v.  Lord  Caermarthen.  (^)  By  an  Act  of  Parlia- 
ment passed  2  Geo.  I.  his  majesty  was  empowered  to  grant 
an  annuity  of  4000/.  out  of  the  revenues  of  the  Post  Office 
to  the  DuEe  of  Schomberg  and  Leinster  and  his  heirs  male, 
remainder  to  his  right  heirs,  until  the  sum  of  100,000/. 
should  be  laid  out  in  land  for  the  said  duke  and  his  heirs. 
By  letters-patent  his  majesty  made  the  grant.  This  an- 
nuity having  come  into  the  possession  of  the  Earl  of 
Holderness,  he  assigned  it  by  deed  to  a  trustee,  and  after- 
wards charged  it  with  the  payment  of  his  debts.  It  was 
objected  by  his  heir  at  law  that  this  was  real  property,  and 
therefore  the  entail  could  not  be  barred  by  the  mere  deed 
of  assignment.  Great  reliance  was  placed  upon  the  fiict 
that  100,000/.  its  redemption  price,  was  to  be  laid  out  in 
land.     But  Lord  Thurlow,  Ch.  held  it  to  be  the  grant  of 

(a)  Smith  t.  Boucher,  Hob.  248;  Hutt.  33. 

(6)  Chapter  VIII.    Od  the  determination  of  the  Annuity. 

(c)  Anon.  Owen,  3;  Godb.  132.    Anon.  Keil.  161. 

(d)  V.  Cooper,  2  Wils.  376. 

(0  1  B.  C.  C.  377. 
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an  annuity  perpetual  in  its  nature.    That  it  did  not  savour      CHAP.  I. 
of  lands,  but  being  merely  personal  was  capable  of  being    dkfinitioni. 
conveyed  either  with  or  without  *  a  fine,  and  therefore  this  ~~.       '' 
conveyance  was  efiectual. 

The  other  case  was  Lord  Stafford  v.  Buckley,  (a)  before 
Lord  Hardwicke,  and  was  to  this  effect:— The  title  to  the 
Carribbee  Islands,  in  the  West  Indies,  had  vested  in  Lord 
Kinnoul,  imder  an  original  grant  to  Lord  Carlisle  from 
James  I.  and  it  was  agreed  that  this  title  should  be  sur- 
rendered to  the  Crown  in  consideration  of  an  annual  pay« 
ment  out  of  the  profits  arising  to  the  Crown  in  respect  of 
the  seignory  of  the  island.  Accordingly,  a  sum  of  lOOOA 
a  year  was  granted  to  Lord  Kinnoul  and  his  heirs  out  of 
the  duty  of  4J  per  cent,  which  is  paid  to  the  Crown  in 
q)ecie  from  the  produce  of  the  island  of  Barbadoes ;  and 
the  grant  was  secured  by  a  collateral  charge  on  the  rest  of 
the  king's  revenue.  It  was  urged  that  these  duties,  being 
paid  in  respect  of  the  seignory  of  the  island,  constituted  a 
apecies  of  realty,  and  therefore  the  annuity  charged  thereon 
was  properly  a  rent,  and  to  be  treated  as  real  property. 
But  Lord  Hardwicke  determined  that,  even  admitting  the 
duties  to  be  in  the  nature  of  a  reserved  rent,  yet  as  a  rent 
cannot  be  charged  upon  a  rent  so  as  to  retain  the  proper- 
ties of  a  rent,  this  could  only  be  considered  as  an  annuity ; 
but  he  went  farther,  and  held  the  ftmd  itself  to  be  only  an 
impost,  and  not  a  reserved  rent,  and  therefore  it  was  only 
personalty.  Consequently,  the  grant  to  Lord  Kinnoul  was 
a  perpetual  annuity.  This  very  property  has  been  lately 
investigated  in  the  Court  of  King's  Bench,  and  the  opinion 
Gf  Lord  Hardwicke,  as  to  its  nature,  not  disputed.  (6) 

But  it  is  necessary  to  consider  whether  the  transaction  The  ^ant  of  an 
which  is  the  subject  of  discussion  be  the  grant  of  an  an-  un^lSL^ie^ 
nuity,  or  the  assignment  and  sale  of  a  rent  entire  or  in  from  the  sale  of 
parts,  or  of  some  other  fund  of  periodically  accruing  pay-  thereof, 
ments.     For  though  a  rent  cannot  be  charged  upon  a  rent, 
yet  this  may  be  transferred,  or  it  may  be  divided,  and  a 
portion  of  it  conveyed,  in  which  case  there  is  neither  the 

(«)  2  V«k  sen.  170.  (6)  Aubin  v.  Daly,  4  B.  &  A.  69. 
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CHAP.  I.  grant  of  a  new  rent  charge,  as  binding  upon  the  party  ao 
•DEFINITIONS,  couveying,  nor  of  an  annuity.  At  the  same  time,  however^ 
the  assignment  may  be  conditional,  as  a  security  for  the 
due  payment  of  the  annuity.  In  particular  instances  the 
determination  of  this  distinction  has  been  attended  irith 
difficulty,  as  it  must  depend  upon  the  language  of  the 
instruments  of  the  grant,  and  the  intention  of  the  parties 
as  deduced  from  the  whole  transaction.  Thus,  if  a  man 
recite  that  he  has  20L  rent,  and  grant  10/.  of  the  same 
rent,  if  he  have  no  rent,  this  will  not  operate  as  an  annuity, 
because  he  intended  to  convey  what  he  had  as  a  rent,  and 
not  to  grant  a  new  rent.  As  early  as  the  reign  of  Henry 
VI,  occurred  the  following  case,  which  is  reported  in 
Tr.  T.  9  Hen.  VI.  p.  12  :— 

The  queen  granted  to  one  Margery  Parker  the  annual 
rent  of  SOL  for  life,  to  receive  out  of  a  certain  sum  assigned 
to  the  queen  in  part  of  her  dower  from  the  great  customs 
of  the  city  of  London,  by  the  hands  of  the  collector 
thereof.  This  rent  being  in  arrear,  Parker  brought  an 
action  of  annuity  against  the  queen,  as  for  the  arrears  .of  an 
annuity.  But  it  was  contended  that  this  was  not  the 
grant  of  an  annuity,  but  only  the  assignment  of  a  portion 
of  the  customs,  and  that  the  proper  remedy  was  against  the 
collectors.  It  was  argued  at  great  length,  and  though  the 
judges  do  not  appear  to  have  been  unanimous,  yet  judg- 
ment was  ultimately  given  for  the  plaintiff,  upon  the 
ground,  that  it  was  the  grant  of  an  annuity,  and  not  the 
transfer  of  the  customs. 
Where  a  sale  of      jj^  modern  times  questions  have  arisen  from  the  acts  of 

aividends  or  ,   ,  ,  ^  , 

coodiiion^l  individuals  entitled  to  the  dividends  of  stock  in  the  public 
USiS^Ti^  funds.  These  may  be  sold  and  transferred  absolutely,  or 
nuitj.  they  may  be  assigned  as  a  security  for  an  annuity.     In  the 

consideration  of  such  questions,  some  elucidation  may  be 
obtained  from  the  decisions  in  the  following  cases  : — 

Certain  sums  (a)  of  money  in  the  funds  were  conveyed  to 
trustees  for  the  benefit  of  a  married  woman,  to  pay  the 
dividends  thereon  to  her.    Afterwards,  in  consideration  of 

(a)  Hood  V.  BurltOD,  4  B.  C.  C.  121 ;  2  Ves.  J.  29. 
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the  advances  of  money,  she  agreed  to  sell  certain  portions  CHAP.  l. 
of  the  dividends  daring  the  lives  of  persons  nominated  in  detinittons. 
the  deed ;  and  her  husband  covenanted  to  pay  any  defi- 
ciency  (torn  a  stipulated  sum,  if  the  dividends  were 
insufficient,  and  a  proportionable  share  in  case  the  grantor 
died  within  the  days  of  payment.  This  was  held  to  be 
the  grant  df  an  annuity,  and  not  the  sale  of  the  dividends; 
The  Lord  Commissioner  Eyre,  in  giving  judgment,  said — 
**  I  was  inclined,  thinking  this  a  fair  transaction,  to  bring  it 
to  the  case  of  the  purchase  of  these  dividends,  and  I 
should  have  been  inclined  to  think  it  not  an  annuity.  But 
when  the  whole  case,  and  the  efl^t  of  these  instruments 
came  to  be  considered,  it  is  not  a  purchase  of  these  divi- 
dends, and  one  observation  puts  it  out  of  doubt.  They  were 
to  have  beyond  these  dividends  so  much  paid  as  would 
make  up  any  deficiency ;  and  it  was  foreseen  that  it  would 
happen,  that  the  cestuy  que  vie  would  die,  not  upon  the 
day  the  dividends  would  be  due,  and  an  express-  provision 
is  made  for  that  case.  Therefore  it  is  clear  that  upon  the 
whole  context  of  the  instruments  taken  together,  it  was 
intended  to  be  an  absolute  annuity.**  It  will  be  observed, 
that  the  use  of  the  words  sell,  purchase,  transfer ,  convey, 
w  similar  expressions,  will  not  alter  the  nature  of  the 
transaction,  where  it  appears  on  the  whole  to  be  not  an 
absolute  transfer. 

In  Dupuis  V.  Edwards,(a)  the  grantor  granted  an  an*- 
nuity,  to  be  issuing  and  payable  out  of  the  dividends  of 
3  per  cent.  Bank  Annuities,  and  a  proportionable  part  of 
the  said  annuity  up  to  the  day  of  the  death  of  the  grantor, 
in  case  he  should  die  before  the  expiration  of  any  half- 
year  ;  and  there  was  a  covenant  that  he  would  not  part 
with  his  interest  in  the  Bank  Annuities.  It  was  held  to  be 
the  grant  of  an  annuity,  and  not  the  transfer  of  the  stock. 

In  a  subsequent  case(i)  there  was  a  proviso  that  the 
purchaser  should  not  receive  the  dividends  of  the  stock 
growing  due  at  the  time  of  the  transaction,  but  a  part  only, 
proportionable  to  the  annual   sum  granted.      The  Vice 

(a)  18  Ves.  358.  (6)  Chaieitie  ▼.  Vauae,  1  Sim.  153. 
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CHAP.  L     Chancellor  held  this  to  be  the  grant  of  an  annuity,  and  not 
DSFiNiTioNi.    the  sale  of  the  dividends.     But  in  Brown  v.  Like/a)  th^ne 
was  no  collateral  stipulation^  and  the  assignment,  accordinif 
to  the  judgment  of  Lord  Eldon,  was  an  absolute  sale. 

In  Scott  V.  Allnutt9(6)  very  lately  before  the  House  of 

Lords,  an  heir,  entitled  to  the  reversion  of  a  sum  of  money, 

arising  from  the  sale  of  land  for  the  redemption  of  the 

land  tax,  sold  his  reversionary  right  to  the  interest  for  a 

valuable  consideration ;  the  annual  income  was  taken  at  a 

specific  sum,  and  the  vendor  covenanted  to  keep  it  up  to 

that  sum.     It  was  urged  that  this  was  an  annuity,  and 

though  no  judgment  was  given  upon  this  point,  the  Lord 

Chancellor  seemed  to  intimate  an  opinion  that  way. 

'Ambiguity  in         Before  quitting  the  examination  of  the  definition  and 

tween  agnmt  of  nature  of  annuities,  it  is  necessary  to  notice  a  di£5culty  that 

a  groM  turn  or    friges  from  ambiguities  very  common  in  gifts,  which  refer 

from  the  nature  to  a  fiind,  whose  name  implies  an  annuity,  but  from  the 

chamd^        expressions  employed,  or  other  circumstances,  the  actual 

extent  of  the  grant  is  uncertain,  as  whether  a  gross  sum  or 
an  annuity  be  meant.  As  if  a  man  should  grant  10/.  of  his 
rent  charged  on  Black  Acre.  Here  it  would  be  doubt&I 
whether  he  meant  10/.  a  year,  or  such  part  of  his  rent  as 
would  be  equivalent  to  10/.  Thus  also  the  stocks  in  the 
funds  are  termed  annuities,  though  the  dividends  are  more 
properly  entitled  to  such  an  appellation.  Therefore  a  gift 
of  100/.  Bank  Annuities  is  ambiguous,  as  it  may  signify 
Bank  Stock  of  that  amount,  or  so  much  stock  as  will  give 
a  dividend  of  such  value,  probably  2000/.  In  these  cases 
the  intention  of  the  party  is  to  be  interpreted  from  the 
instruments,  though  if  there  be  an  ambiguity  therein  it  will 
be  lawful  to  refer  to  collateral  circumstances  to  enable  the 
Court  to  form  a  correct  judgment  upon  the  case.  Yet 
external  evidence  will  not  be  admitted,  unless  the  instni* 
ment  be  so  ambiguous  on  the  face  of  it  that  its  meaning 
cannot  possibly  be  deduced  from  it. 

Thus,  in  Stafford  v.  Horton,  (c)  a  testator,  possessed  of 
300/.  per  annum,  Bank  Long  Annuities,  bequeathed  to  his 

(a)  14  Ve«-  302.        (6)  2  Dow.  &  CI.  P.  C.  404.        (r)  1  B.  C.  C.  482. 
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daughter  100/.  a  year  Long  Annuides.    "  Item,  to  Dr.  S.    .CHAP.i. 
50/.  Long  Annuities.    Item,  to  J.  B.  50/.  Long  Annuities." 
Notwithstanding  the  plain  distinction  between  the  first  and 
last  bequest,  Lord  Thurlow  interpreted  the  two  latter  to  be 
bequests  of  annuities  of  that  annual  amount. 

But  in  a  subsequent  case,  (a)  a  testatrix  bequeathed  *'  to 
M*  P.  the  sum  of  500/.  stock,  in  Long  Annuities.  The 
same  to  M.  H.  To  Miss  I.  L.  B.  the  sum  of  200/.  stock, 
in  Long  Annuities,  ike  interest  f hereof  (b)  to  accumulate 
until  she  shall  attain  twenty-one,  and  then  the  whole  to  be 
transferred  to  her  by  my  executor.  Also,  to  Miss  H.  D. 
100^  stock,  in  Long  Annuities,  the  annuities  to  accumulate.** 
And  the  residue  to  her  nephews.  The  Lord  Chancellor 
at  first  held  these  to  be  specific  bequests  of  annuities, 
though  with  reluctance,  as  it  appeared  that  the  testatrix 
had  only  130/.  per  annum  Long  Annuities,  and  no  other 
properties,  while  the  aggregate  amount  of  these  annuities 
would  be  1300/.  per  annum.  Yet  he  considered  himself 
controlled  by  the  terms  of  the  will,  and  not  at  liberty  to 
travel  out  of  it.  On  a  rehearing,  however,  he  changed 
his  opinion,  and  allowed  the  evidence  of  the  testatrix's 
property  to  be  read,  in  order  to  enable  him  to  construe 
the  will.  He  is  reported  to  have  sidd  that  he  could  let  in 
this  evidence,  not  to  control  the  bequests  which  she  had 
made  in  words  distinct  themselves,  nor  to  control  a  bequest 
which  she  had  made  of  a  subject,  which  she  had  accurately 
described,  but  because  the  words  she  had  used  were  upon 
the  whole  context  uncertain,  whether  she  intended  it  as 
the  interest  of  a  gross  sum  to  accumulate,  or  500/.  per 
annum.  The  peculiarity  of  this  will  fiirnished  sufficient 
doubt  to  warrant  the  admission  of  collateral  evidence  to 
explain  it.  When  that  evidence  was  read,  there  could  be 
Uttle  doubt  of  the  intention,  and  he  decreed  the  bequest 
to  be  gross  sums,  and  not  annuities. 

(«)  Fooneraaa  t.  Poynix,  1  B.  C.  C.  472, 

(6)  See  the  ol>servationt  of  the  Vice  Chancellor  on  the  use  of  theie  words  in 
thn  cue,  3  Sim.  573. 
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CHAP.  I.        But  in  Oldham  v.  Carleton  (a)  a  testator  gave  the  in* 
MFnimom.    ^^^^^t  of  the  4  per  cent  Bank  Annuities  then  standing  in 

" his  name,  and  other  monies,  to  be  invested  in  the  same 

stock,  to  his  wife ;  and  as  to  the  rest  and  residue  of  his 
estate,  after  pajrment  of  the.  said  bequest  to  his  wife,  he 
gave  it  as  follows:  1st.  to  the  children  of  A.  6(ML  of  the 
4  per  cent  Consolidated  Bank  Annuities,  also  to  the  eldest 
of  such  children,  30/,  per  annum  for  life,  and  to  his  law^ 
ful  heir,  payable  out  of  the  interest  of  the  said  funded 
property.     He  made  a  similar  bequest  in  fitvour  of  B/e 
children,  and  declared  his  intention  that  if  the  residue  a£ 
his  said  property  after  payment  of  the  children  of  B.  was 
not  sufficient  to  pay  the  specific  annuities  of  30/.,  the  resi* 
due  should  be  equally  divided  as  above  specified.    The 
money  in  the  banker's  hands  was  invested,  and  the  whole 
sum  amoimted  to  5300/.  The  Master  of  the  Rolls  hdd  thai 
this  was  only  a  bequest  of  60/.  stock,  and  not  of  annuities 
to  that  extent,  for  whatever  might  have  been  the  intention 
of  the  testator,  the  language  was  clear. 

Another  case  (6)  has  occurred  where  the  ultimate  decision 
was  conformable  with  that  in  Oldham  v.  Carleton.  A  testatrix 
gave  to  the  minister  of  A.  3/.  per  annum  Bank  Long  Annui- 
ties, to  the  minister  of  B.  5/.  per  annum  like  Bank  Annui- 
ties,  to  the  treasurers  of  C«  and  D.  100/.  Long  Annuities 
stock  each ;  to  the  governors  of  £.  100/.  Long  Annuities 
stock;  80/.  per  annum  further  part  of  my  Bank  Long  An* 
unities,  in  trust  to  receive  and  apply  the  dividends  and 
yearly  proceeds  thereof  to  the  use  of  L.  D.  till  she  attained 
twenty-one,  then  to  transfer  the  said  30/.  per  annum  Bank 
Long  Annuities  to  her  own  use.  She  then  gave  150/.  Bank 
Long  Annuities  stock  to  Mr.  C,  and  10/L  per  annum  fiir-^ 
ther  part  of  her  Bank  Long  Annuities  to  pay  the  dividends 
thereof  to  Mrs.  G.  By  a  codicil  she  stated,  that  as  she 
might  have  made  a  wrong  calculation  of  the  value  of  her 
fortune  in  the  funds,  at  the  uncertain  price  they  might  be 
at  her  decease,  she  desired  any  deficiency  to  be  made  up 
out  of  her  personal  estate.    She  died  possessed  of  385/. 

(a)  2  Cox's  CaflQB,  399.  (6)  A.  G.  v.  Grote,  3  Mer.  316. 
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Long  Aniraities  only,  and  her  personal  esktte  was  insufB-    •  chap.  i. 

dent  to  pay  her  debts.     It  was  held  by  the  Master  of  the 

Rolls,  that  the  will  was  not  so  ambiguous  as  to  raise  a 

belief  diat  she  meant  to  give  a  portion  of  stock  equal  in 

▼altie  to  the  sums  mentioned;  but  he  decided  that  specific 

bequests  of  ammities  had  been  given.     He  referred  to 

Stafford  v.  Horton,  and  distinguished  Fonnereau  v.  Poyntz, 

because  of  the  great  disproportion  between  the  property 

and  the  bequest  there,  which  was  not  the  case  in  the  pre* 

sent  instance*  (a)    The  annual  amount  of  the  bequest  was 

m  this  case  500/.,  which  was  115/.  less  than  the  actual 

property,  besides  which,  it  will  be  observed,  that  there  was 

a  bequest  of  the  residue  in  the  former,  but  not  in  the 

latter. 

This  subject  has  since  been  discussed  before  Sir  T. 
Plumer,  Master  of  the  Rolls,  (b)  and  the  authorities  were 
examined  at  great  length.  He  there  supported  the  deci- 
sion of  Fonnereau  v.  Poyntz,  and  as  the  bequests  were 
ambiguous  on  the  face  of  the  will,  admitted  evidence  to 
prove  the  value  of  the  testator's  property,  and  thereupon 
decreed  them  to  be  bequests  of  the  specific  sums,  not  of 
annuities.  While,  on  the  other  hand,  in  a  very  late  case, 
where  a  testatrix  bequeathed  to  A.  B.  and  C.  D.  *^  SOL  each 
of  Bank  Long  Annuities  stock  now  standing  in  my  name,*' 
the  Vice-chancellor,  Sir  L.  Shadwell,  held,  that  each  of 
the  legatees  was  entitled  to  a  specific  legacy  of  50/.  Long 
Annuities,  and  refused  to  lulmit  the  evidence  of  the  state 
of  the  testatrix's  assets,  (c) 

So  a  bequest  of  an  annuity  of  200L  to  A.  for  the  use  of 
her  and  her  children,  to  be  paid  out  of  the  general  effects 
of  the  testator,  until  it  should  be  convenient  to  the  execu- 
tors to  invest  5000/.  in  the  funds  in  lieu  thereof  for  her 
and  their  use,  and  to  the  longest  liver  of  her  and  her 
children,  subject  to  an  equal  division  of  the  interest,  while 

(a)  Thit  judgment  was  however  reversed,  on  an  appeal,  by  Lord  Eldon.    3 
Sim.  569,  n. 
(6)  Colpoys  Y.  Colpoys,  Jac.  450. 
'     (c)  Bo^  V.  WilliamB,  3  Sim.  563. 


amoont. 
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.$:hap.  I.     more  than  onft  was  alive,  was  hdd  by  the  Master  of  the 

POTNinoifs.     Rolls  and  the  Lord  Chancellor,  on  appeal,  to  be  the  l^acy 

of  an  annuity  only,  and  not  of  the  gross  sum.  (a) 

It  was  holden,  in  Lord  Coke*s  time,  that  a  grant  of  lOL 

to  N.  M.,  issuing  and  payable  quarterly  at  the  four  most 

usual  feasts,  out  of  certain  lands,  with  a  power  of  distress, 

was  a  grant  of  a  rent  to  N.  M.  for  his  life.  (6) 

AguD,  wbere  a       There  is  another  class  of  cases  in  which  a  similar  ambi- 

ouTin  the  pur-    S^ity  has  arisen,  and  it  is,  where  a  certain  sum  of  money  is 

chaseof  ui  an-   directed  to  be  laid  out  in  the  purchase  of  an  annuity,  and 

unoeitain  whe-  it  is  doubted  whether  the  sum  mentioned  is  to  be  the  value 

£*th^*ai**of   ^^  *^®  annuity  or  the  annual  payment.    This  is  also  a 

theannnitv,  or   subject  of  construction  dependent  upon  the  intention  of 

the  annual        ^^^  party.    The  following  cases  may  afford  some  advantage 

in  elucidating  analogous  discussions. 

In  Bayley  v.  Bishop  (c)  a  testator  directed  trustees  to 
lay  out  a  sum  of  money  upon  government  or  other  securi- 
ties in  the  purchase  of  an  annuity  for  the  life  of  his  son, 
and  that  they  should  permit  him  to  receive  the  same  during 
the  term  of  his  life.  This  was  held  to  be  a  direction  to 
purchase  an  annuity  of  that  value ;  and  not  merely  a  be* 
quest  of  the  dividends  that  would  arise  therefrom ;  since 
the  testator,  in  several  other  dispositions  of  stock,  provided 
for  the  capital  and  dividends. 

In  Rawlings  v.  Jennings  (d)  there  was  a  bequest  to  the 
testator's  wife  of  "  2O0L  per  year,  being  part  of  the  monies 
I  now  have  in  bank  security,  entirely  for  her  own  use  and 
disposal;'*  and  in  other  parts  of  the  will  interests  for  life 
were  expressly  given.  The  Master  of  the  Rolls,  Sir  Wil- 
liam Grant,  held  her  to  be  entitled  to  as  much  capital  stock 
as  would  produce  200L  a  year,  relying  much  upon  the 
words  *^  her  own  use  and  disposal,"  and  also  upon  die 
mode  of  the  other  bequests. 

In  Smith  v.  King  {e)  it  was  declared  by  a  marriage  set- 
tlement that  a  trustee  was  to  lay  out  a  sum  of  money  which 

(a)  Innes  y.  MiicheU,  6  Ves.  464 ;  9  Ves.  212. 

(fr)  Sir  R.  Pezhall's  case,  8  Co.  83.  b. 

(c)  9  Ves.  6.  id)  13  Vet.  39.  (0  1  Btm.  363. 
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Ae  huflband  had  agreed  to  settle,  in  the  purchase' of  any      CHAP.  I. 

public  stocky  or  funds,  or  annuities,  for  the  life  of  his     psnuxrioMs. 

intended  wife,  in  trust  for  her,  and  that  he  was  to  pay  to  """ 

her  during  her  life,  the  dividends  or  other  produce  of  the 

stock  or  annuity  so  to  be  purchased  to  her  separate  use 

during  her  life.     It  was  held  by  the  Court  that  the  wife 

was  entitled  absolutely  to  a  sum  of  3  per  cent  stock  pur- 

ehased  with  the  money,  and  not  to  a  life-interest  only,  there 

beiog  no  limitation  over  of  the  fund  after  her  death. 

And  in  Borrett  v.  Deady(a)  a  testator  directed  his  exe- 
eutors  to  convert  his  property  and  invest  it  in  stock,  and 
thereout  to  pay  an  annuity  of  250/.  to  his  widow  for  her 
life,  and  after  her  death  gave  the  principal  sum  that  pro- 
duced that  annuity  over.  The  property  was  not  sold  and 
'invested  till  after  her  death.  The  Vice-Chancellor  held 
that  the  legatees  were  entitled  to  as  much  stock  as  would 
produce  250L  a  year  in  dividends,  and  not  merely  to  a 
principal  sum  of  5000/. 

In  all  these  cases  of  ambiguous  grants,  it  seems  impos- 
sible to  state  any  precise  rules  to  guide  the  interpretation. 
Every  case  depends  .upon  its  own  circumstances,  from 
which  the  intention  must  be  deduced;  though  some  assist- 
ance may  perhaps  be  attained  from  the  consideration  of  the 
above  instances,  wherever  applicable. 

Such  being  the  nature  of  annuities,  their  properties  may  il.  PrMwrtiet 
he  properly  examined  in  the  next  place.  These,  so  far  as  Annuities, 
they  are  peculiar  to  these  contracts,  range  themselves  into 
two  classes,  according  to  the  real  or  personal  nature  of  the 
security  as  above  pointed  out.  The  distinction  which 
prevails  between  these  two  kinds  of  security  has  produced 
a  corresponding  distinction  in  the  properties  of  annuities 
and  rents. 

First,  as  to  annuities  specifically  so  termed.     As   the  ut  Of  Personal 
security  is  personal,  they  can  only  be  treated  as  a  species        n«»^^^ 
of  personalty.     Hence,  if  an  annuity  continue  after  the 
decease  of  the  grantee,  it  may  be  bequeathed  by  testament, 
and  where  not  specifically  bequeathed^  will  pass  to  the 

(«)  3  Madd.  449. 
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-CHAP.  1.     grantee's  executor,  (a)     In  the  case  of  intestacy,  it  will  be 
rikopsRTns.    distributable  according  to  the  statutes  of  distribution,  when 
the  grant  itself  does  not  point  out  the  order  of  succession. 
Even  where  it  is  granted  in  fee,  a  widow  cannot  claim 
dower  out  of  it,  (fi)  and  also  it  may  seem  that  there  can  b^ 
no  tenancy  by  the  curtesy  of  it,  though  the  husband,  as  his 
wife's  administrator,  may  perhaps  have  some  claim  to  it  as 
part  of  her  personal  effects.     It  does  not  constitute  assets 
in  the  hands  of  an  heir,  for  it  is  a  mere  right  and  chose  in 
action,  (c)     Hence,  also,  it  cannot  be  taken  in  execution  as 
a  chattel,  and  is  not  extendible.     It  seems  also,  that  as  an 
annuity,  it  is  not  forfeitable  on  the  felony  or  treason  of  the 
grantor,  at  least  beyond  bis  life.     If  it  be  secured  by  a 
bond,  that  indeed  will  vest  in  the  crown,  if  there  be  a 
breach  before  attainder.     Yet,  where  an  act  of  parliament 
had  attainted  a  person  and  declared  that  his  hereditaments 
should  be  forfeited,  it  was  resolved  that  an  annuity  of  inhe- 
ritance, which  was  an  hereditament,  was  forfeited(</)  It  has 
also  been  admitted  that  stock  in  the  funds,  which  is  a  right 
to  the  enjoyment  of  a  perpetual  annuity,  and  has  been 
itoade  personal  property  by  statute,  is  forfeitable  on  felony 
to  the  crown.      But  though  personal  property,  it  has  so 
far   locality,  that  where  there  had  been  a  grant  of  the 
goods  in  a  manor,  of  the  tenants  thereof  who  might  be  con- 
victed of  felony,  it  was  decided  that  stock  in  the  funds  be- 
longing to  a  felon  convict  would  not  vest  in  the  grantee.  (^) 
As  it  does  not  concern  lands,  and  is  not  a  tenement,  it  is 
not  within  the  statute  de  Donis,  and  cannot  be  entailed, 
nor  can  there  be  a  remainder  limited  to  it.  (J )  At  the  same 
time  Lord  Rosslyn  seemed  to  be  of  opinion  that  an  an- 
nuity might  be  limited  by  way  of  executory  devise,  subject 

(a)  Saveiy  v.  Dyer,  Amb  140.    Aubin  ▼.  Daly,  4  B.  &  A.  69. 
(6)  PerL  Dower,  §  347,  373. 

(c)  Doct  &  St.  Dia.  I.  c.  30.    T.  de  la  Ley,  Annuitie. 
Id)  Nevil's  case,  7  Co.  124. 
(f)  K.  ▼.  Capper,  6  Pri.  217. 

(/)  Co.L.20.a;  7Co.  33.b.  (122.b.)     Lord  Slafibid  v.  Buckley,  2Ve». 
sen.  ISO. 
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to  the  rules  against  perpetuity,  (a)  It  was  decided  by  Lord  CHAP.  L 
Hardwicke  that  where  a  long  annuity  was  so  limited  in  a 
will,  that  if  it  had  been  a  real  estate  an  entail  would  have 
been  created,  it  vested  absolutely  in  the  first  tenant  in  tail*  (b) 
And  in  the  case  of  the  Duke  of  Montague,  there  was  a 
bequest  of  an  Exchequer  Annuity  in  trust  for  B.  for  life, 
sad  after  his  death  in  trust  for  such  person  as  should  be 
heir  male  of  his  body  for  the  residue  of  the  term,  and  in 
case  there  should  be  no  such  heir  male,  in  trust  for  the 
heir  male  of  the  body  of  C,  and  in  case  there  should  be  no 
sueh  person,  then  over.  B.  died  without  issue  male,  and 
C.  had  a  son.  It  was  held  by  Lord  Northington  that  the 
annuity  vested  absolutely  in  C.*s  son,  who  was  'the  first 
tenant  in  tail,  and,  therefore,  on  his  dying  intestate  and 
without  issue,  his  father  was  entitled  to  it,  being  his  admi- 
nistrator. This  judgment  was  afiirmed  on  appeal  to  the 
House  of  Lords,  (c) 

As  the  law  only  admits  an  executory  devise  of  chattels 
real,  and  such  a  devise  of  chattels  personal  is  only  valid  in 
equity,  it  may  be  thought  that  there  can  be  no  such  a  limi* 
tation  of  an  annuity  to  be  available  in  a  court  of  law. 

In  regard  to  the  restriction  on  the  grant  resulting  from 
the  rules  against  perpetuity,  it  will  be  remembered  that  no 
landed  property  can  be  devised  or  granted  so  as  to  prevent 
alienation  after  a  period  exceeding  twenty-one  years  and 
a  few  months,  from  the  expiration  of  a  life  in  being  at  the 
death  of  the  devisor,  or  at  the  time  of  the  grant.  And  it  seems 
diat  in  the  application  of  the  general  principle  to  annuities^ 
the  courts  of  equity  will  follow  the  analogy  afibrded  by 
the  decisions  on  real  estate.  A.  covenanted  to  settle  an 
anniuty  in  trust  for  his  wife's  separate  use  during  the  mar- 
riage, remainder  on  the  death  of  either,  to  the  survivor, 
remainder  to  their  children,  and  in  default  of  any  such 
child  or  children  remainder  to  his  executors  or  administra- 
tors.   A  child  survived,  but  died  under  age.     It  was  ad- 

(a)  Turner  v.  Turner,  1  B.  C.  C.  324. 

(b)  Ivie  V.  Ivie,  I  Atk.  429. 
(e)  Lotd  Beuilieu  ▼.  Lord  Caniipan,  Amb.  633.    Dike  of  Montague  v. 

Urd  Beaulieu,  G  x..  P.  v..  277.  Ed,  To, 
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CHAP.  I.  mitted  by  the  Lord  Chancellor  that  this  limitation  being 
PKOPUTist.  the  same  as  a  limitation  on  default  of  issue,  was  too 
remote,  (a)  In  a  late  case  a  testator,  having  bequeathed  a 
yearly  sum  to  a  person  for  life,  gave  the  annuity,  on  the 
death  of  the  first  grantee,  to  the  eldest  surviving  son  of  A., 
and  failing  the  male  issue  of  A.,  to  the  daughters  of  A* 
living  at  the  decease  of  such  male  issue.  At  the  death  of 
the  first  grantee,  A.  had  no  son  living,  but  had  two  daugh- 
ters. It  was  held  that  the  gift  to  the  daughters  was  not 
too  remote,  (b) 
An  annuity  But  there  is  a  peculiar  property  belonging  to  an  annuity 

ditM^*"  **d*"  ^^^^^  requires  some  more  attention.  Not  only  is  it  pcr- 
desoend  ts  real  sonal  property,  but  it  may  also  be  an  hereditament;  it  may 
estates.  y^  granted  so  as  to  descend  upon  tlie  heir  or  successors  as 

realty,  on  the  death  of  the  grantee,  and  not  pass  to  his 
executor.  This  depends  upon  the  terms  of  the  original 
grant,  which  may  contain  tiiis  limitation.  Thus  an  annuity 
may  be  granted  to  a  man  and  his  heirs,  or  to  a  man  and 
the  heirs  of  his  body,  while  no  other  personal  property  can 
be  so  granted.  Hence  it  has  been  thought  not  quite  accu* 
rate  to  treat  this  in  all  cases  as  personal  property,  but  that 
it  is  to  be  considered  personal  as  regards  the  remedy  for  it, 
but  real  as  to  its  quality  of  inheritance.  The  observations 
of  Lord  Rosslyn  in  Turner  v.  Turner,  (c)  will  farther  elu- 
cidate this  property.  Speaking  of  an  annuity  in  fee,  he 
says,  ^'  Cases  of  this  kind  do  not  happen  often,  but  the  law 
is  clear  as  to  this  kind  of  property.  It  has  been  a  little 
argued  that  this  must  always  be  considered  as  personal  pro^ 
perty.  But  this  is  not  so,  for  fi'om  the  earliest  period  of 
the  law  this  species  of  property  has  been  as  clearly  distin- 
guished as  either  real  or  personal  estate.  Fitzherbert,  tit. 
Annuitie,  has  defined  it,  that  it  either  proceeds  firom  the 
lands  or  cofiers  of  another.  His  definition  is  mostly  copied 
(though  with  additions)yroi»  (d)  Co.  Lit.  144.  b.  Where  it  is 

(a)  Basse  v.  Grey,  1  E.  C.  A.  363;  GUb.  £.  C.  97. 
(6)  Morraj  v.  Addenbrook,  4  Russ.  407. 

(c)  1  B.  C.  C.  324. 

(d)  This  was  an  enor ;  Fitiheibert's  Abndgenent  wu  published  before  Lord 
Coke's  CommeDtary. 
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chained  on  land,  it  may  be  real  or  personal,  at  the  election      CHAP.  I. 
of  the  holder,  he  may  proceed  against  the  land  or  against    propkitim. 
the  person.     Kit  is  out  of  the  coffers  it  is  personal  only  as  — — — 
to  the  remedy,  but  the  property  itself  is  real  as  to  its  descent 
to  the  heir.    An  annuity  then,  when  granted  with  words  of 
inheritance,  is  descendible^  but  as  to  its  security  it  is  per- 
sonal only.     It  may  be  granted  in  fee,  of  course  it  may  as 
a  qualified  or  conditional  fee.** 

But  this  descendible  property  does  not  take  away  the 
grantee's  ownership  in  the  grant.  If  the  annuity  be  granted 
to  a  man  and  his  heirs,  he  may  dispose  of  it  as  he  thinks 
proper,  and  may  release  it  to  the  grantor.  If  it  be  granted 
to  him  with  a  limitation  in  tail,  the  grant  operates  as  a 
conditional  fee,  and  by  analogy  to  that  estate  in  land  at  the 
common  law,  the  heirs  may  be  barred  by  the  grantee's 
release  or  other  disposition  of  the  property  (a).  If  indeed 
it  were  otherwise  there  would  be  a  perpetual  entail,  as  no 
recovery  can  be  had  of  it. 

Where  the  annuity  arises  from  the  income  of  certain  The  principal 
personal  property,  if  it  be  granted  in  perpetuity,  the  grant  J^ISljnal^an  * 
in  law  amounts  to  a  gift  of  that  property,  firom  which  it  nuity  ansas 
arises;  the  grantee  may  dispose  of  it  as  he  deems  fit,  and  dered inalien- 
thus  the  annuity  will  cease  as  such  in  his  hands.     Indeed  *^^®  forever, 
the  law  will  not  allow  personal  property  to  be  so  appro- 
priated, as  that  an  annuity  only  shall  be  taken  fi'om  it  and 
the  principal  shall  be  inalienable  for  eyer(&). 

It  is  still  so  far  personal  property  that  though  Lord 
Hardwicke,  referring  to  the  Doctor  and  Student,  said  it 
would  not  go  to  executors  by  their  being  named  (c),  yet  the 

_  a 

Court  of  King's  Bench  has  since  decided,  that  a  residuary 
clause  in  a  will,  bequeathing  all  the  rest,  residue  and  re- 
mainder of  a  testatrix's  personal  estate,  of  what  nature  or 

(a)  Co.  lit  20.  a ;  Poph.  87 ;  Plow.  3.    Backeridge  ▼.  Ingram,  2  Ves.  jun. 
663. 

(6)  Smith  V.  VyhuB,  9  Vet.  566.  Page  v.  Leapingwell,  18  Ves.  463. 
Britton  ▼.  Twinnig,  3  Mer.  176. 

(c)  Lord  Sufford  v.  Bucklejr  2  Ves.  seo.  179. 
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Not  liable  to 
rtiii.chaigei. 


2d.  Properties 
of  Keots. 


Devisable. 


Descendible. 


Course  of 
descent. 


kind  soever,  to  her  executors,  would  couyey  to  them  an 
annuity  in  fee,  of  which  she  was  possessed  (a). 

Annuities  are  not  liable  to  any  of  those  charges  which 
are  hnposed  upon  the  real  estate,  and  therefore  not  to  the 
sewer  rate,  even  though  it  be  paid  by  a  corporation^  who 
can  only  be  charged  by  reason  of  the  possession  of  land  (&)• 
What  duties  annuities  are  liable  to  will  be  seen  in  the 
next  chapter. 

(Secondly,  as  regards  Rent  Charges.  These  are  essen- 
tially real  property,  and  their  properties  are  consequently 
such  as  attach  upon  all  realty.  Althou^  there  was  some 
doubt  whether  a  rent  charge  was  derisable  at  common  law, 
as  land  was  not  (c),  yet  the  Statute  of  Wills,  S4  Hen.  8, 
0.  5,  expressly  confers  upon  the  party  having  any  estate  or 
interest  in  rents  the  power  of  devising  the  same.  Where 
there  is  only  a  chattel  interest  in  the  rent,  the  grantor  it 
seems  might  have  bequeathed  it  by  testament  and  may  still. 

In  cases  of  intestacy  a  rent  descends  upon  the  heir,  unless 
otherwise  provided  in  the  grant.  In  regard  to  which 
descent  the  nature  of  the  land  on  which  it  is  charged  must 
be  considered,  for  it  follows  the  same  course  of  descent  as 
the  land  itself  would.  Hence,  if  it  be  charged  oh  gavel- 
kind lands,  the  rent  will  descend  to  coparceners ;  or  if  on 
lands  in  borough-english,  it  will  descend  to  the  youngest 
son.  {d)  But  where  there  is  a  charge  upon  different  lands, 
in  some  of  which  the  common  law  prevails,  in  others  the 
custom,  then  the  descent  shall  be  regulated  by  the  common 
law,  which,  by  its  superiority,  overrules  the  custom,  (e) 
The  case  of  a  rent  charged  on  lands,  where  different  cus- 
toms prevail,  has  not  occurred,  but  would  be  attended  with 
difficulty. 

Again,  the  consideration  for  which  the  rent  was  granted 
will  also  operate  on  the  course  of  descent ;  as,  if  a  rent 


(o)  Aubin  v.  Daly,  4  B.  &  A.  69.  (6)  Com.  Dig.  Sewers,  E.  5. 

(c)  Gawan  v.  Ramtes,  Cro.  £1.  S04 ;  Mo.  635. 

(d)  Randal  v.  Writtle,  2  Lev.  87;  1  Mod.  97;  3  Keb.  165,  214.    Stok«s 
V.  Vcrrier,  1  Mod.  112 ;  3  Ke»>.  292.    Edwin  ▼.  Thomas,  1  Vcm.  489. 

(e)  Smith  v.  Lane,  I  And.  191.     Randal  v.  Roberts,  Noy,  15. 
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be  granted  to  a  parcener  on  equality  of  partition,  it  will  be     CHAP.  i. 
descendible  as  the  land  which  descended  in  coparcenary, 
even  though  the  parcener's  heirs  were  not  mentioned  in  the 
grant  of  the  rent,  (a) 

The  widow  of  the  grantee  of  a  rent  is  entitled  to  dower  ]>ower  tad 
flwt  of  it ;  (6)  and  there  is  a  tenancy  by  the  curtesy  for  the  curSi^ 
busband,  of  a  rent,  of  which  his  wife  has  been  seised  during 
iBUTiage,  unless  indeed  the  estate  in  the  rent  has  been 
suspended  during  the  whole  of  that  time,  in  which  case 
die  hosband  is  not  entitled*  (e)  A  suspension  for  term  of 
years  does  not  defeat  his  right  The  wife  must,  however, 
bave  been  seised  of  the  rent ;  but  it  seems  a  seisin  in  law 
will  be  sufficient,  where  a  seisin  in  fact  could  not  have  been 
obtained.  As  when  the  wife  died  after  the  rent  had  devolved 
opoii  her,  but  before  any  payment  became  due.  (d) 

Again,  it  ia  necessary  that  the  rent  should  continue  after  Th«  rent  mmt 
die  marriage,  or  that  the  wife's  interest  therein  should  be  Sbe ^uuriageb 
of  a  continuing  estate ;  for  the  husband  cannot  claim  his  ended, 
curtesy  out  of  rent  granted  to  his  wife  for  her  life*  But  if 
it  were  granted  to  her  in  tail,  and  by  her  death  without 
issue,  that  limitation  could  not  take  efiect ;  still,  as  she  was 
sebed  in  tail  during  her  marriage,  the  rent  shall  remain  to 
tbe  husband  after  her  death,  (e)  The  same  observation,  of 
coarse,  applies  to  dower :  there,  also,  the  rent  must  con- 
tinue, to  give  the  widow  a  right  to  it.  Thus,  where  a  rent 
vas  granted  to  one  in  tail,  and  the  reversion  in  fee  to  the 
proprietor  of  the  land,  the  tenant  in  tail  having  died  without 
issue,  it  was  held  that  his  widow  could  not  claim  her  dower, 
because  the  right  was  no  longer  in  existence.  But  if  the 
reversion,  it  is  said,  had  been  limited  over  to  a  stranger  in 
fee,  the  widow  of  the  tenant  in  tail  would  have  been  en- 
dowed.(/) 

(a)  Brownmg  y.  Biston,  Plow.  134 ;  Co.  L.  177.  b.,  169.  b. 
{h)  Perk.  Dower,  $  347. 

(e)  Co.  L.  29.  b. ;  Peii.  Tenant  by  the  Curtesy,  $  461. 
(d)  Peik.  lb.  $  469  i  Co.  L.  29.  a  ;  see  Dethick  v.  Bradboro»  2  Sid.  110, 
117. 

(i)Co.L.30. 

(/)  Chaplin  T.  Chaplin,  3  P.  Will.  230. 

c2 
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CHAP.  I.         \  seisin  in  law  would  also  confer  a  riirht  to  doWcr  of  d 

THE  ^ 

F  ROPKATi  E«.    rent .  {a ) 
AreprmaTbe^      As  a  rent  is  a  species  of  realty,  not  only  may  the  grantor 
winaindwmiy   Prescribe  the  course  in  which  it  shall  descend,  and  thus 
be  created  out    limit  it  in  tail  and  create  a  remainder  out  of  it.  but  also  the 

party  who  becomes  entitled  to  a  rent  already  existing  may^ 
in  like  manner,  limit  its  future  descent,  and  create  a  fresh 
remainder  out  of  it.  (6)  It  was  thought  that  the  limitation 
of  the  remainder  was  in  the  former  case  invalid,  because 
the  grantor  having  granted  jthe  particular  estate,  which  was 
created  by  himself,  there  was  no  continuing  estate  to  sup* 
port  the  remainder.  But  the  answer  given  to  this  opinion 
was,  that  the  whole  grant  should  be  taken  together,  and  then 
its  effect  is  a  grant  of  the  estate  to  the  extent  reached  by  the 
remainder,  out  of  which  the  particular  estates  might  be 
carved.  Thus  a  rent  granted  to  A.  for  life,  remainder  to  B. 
in  tail,  remainder  to  C.  in  fee,  was  in  effect  the  grant  of  a 
rent  in  fee,  divided  into  three  estates — the  first  for  life,  the 
second  in  tail,  and  the  third  in  fee :  but  it  is  requisite  that 
the  remainder  must  be  limited  in  the  same  instrument  as 
contains  the  grant  of  the  particular  interest.  Thus  then 
not  only  may  a  rent  be  limited  in  remainder,  but  it  may  be 
also  the  subject  of  an  executory  devise,  (c) 
A  Dew  rent  may  As  the  freehold  of  land  can  never  be  in  abeyance,  the, 
commence  grant  of  an  estate  of  land  to  commence  hereafter  is  invalid, 
hereafter.  but  that  is  not  SO  in  respect  to  a  rent.     When  it  is  newly 

created,  the  grantor  may  give  to  it  such  existence  as  he 
thinks  fit,  and  may  direct  it  not  to  commence  till  a  future 
time,  or  till  the  happening  of  some  contingent  event.  (</) 
But  it  is  otherwise  with  a  rent  already  existing.  There  the 
freehold  cannot  be  interrupted,  and  if  the  grantor  should 
convey  over  the  rent,  it  must  pass  presently ;  whereas,  if 

(a)  Perk.  Dower,  $  373. 

(6)  Smith  V.  Famaby,  1  Sid.  285  ;  I  Lev.  144  ;  Cart.  52  ;  1  £.  C.  A.  859 ; 
2  Keb.  29,  55,  84 ;  Weeks  v.  Peach,  Salk.  577 ;  2  Lutw.  1218 ;  Anon. 
Moore,  30. 

(c)  Carter,  52. 

{d)  K.V.Kemp,  Salk.  466;  Plow.  C.  152,  155,  197;  Osmere  v.  Sheaf, 
Carlh.  308. 
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4fae  grant  is  to  take  efiect  at  some  future  time,  there  will  be     CHAP.  I. 

an  inconsistency  therein,  as  the  estate  of  freehold  will  be  in    rMmm». 

the  grantor  and  his  alienee  at  the  same  time.    The  former 

sboold  reserve  a  particular  estate  for  himself  until  the  time 

airire  inrhen  the  grant  is  to  take  efiect.    The  law  will  not 

supply  this  reservation  if  it  be  omitted,  but  will  rather  hold 

the  grant  invalid.    By  the  means  of  uses,  however,  an  old 

rent  may  be  conveyed  so  as  to  commence  in  the  future,  as 

by  a  covenant  to  stand  seised  to  uses  in  consideration  of 

bve  and  aflfection.(a) 

There  is  also  another  distinction  between  land  and  a  A  rent  may  be 
lent,  depending  upon  a  principle,  that  the  estate  in  the  udibeo^remt. 
fanner  cannot  be  made  to  vest,  and  then  cease,  and  re-vest 
again ;  whereas  there  is  no  objection  to  the  creation  of  such 
a  stipulation  in  the  latter.  Thus  it  has  been  decided  that 
a  rent  may  be  granted  with  a  condition,  that  when  any  heir 
•of  the  grantee  should  be  within  age,  it  should  cease  during 
his  nonage,  and  re-vest  on  his  attaining  his  majority.  In 
the  case  of  land,  there  might  not  be  a  proper  tenant,  if  such 
an  estate  could  be  granted,  but  the  rent  is  purely  the  gift 
of  the  grantor,  which  he  may  modify  as  he  thinks  fit.  (b)  It 
is  tlus  which  renders  valid  the  power  sometimes  granted  to 
the  grantee  to  enter  upon  the  lands,  on  the  event  of  default 
in  payment,  and  hold  them  till  he  is  satisfied,  and  then  give 
them  up. 

Again,  a  rent  is  assets,  and  may  be  taken  in  execution  on  Hent  may  be 
an  el^t,  or  on  an  extent,  where  it  is  of  a  fireehold  interest,  tion.  "*  *^*^' 
or  on  a  fieri  facias  where  it  is  of  a  chattel  interest,  (c)  Hence 
it  is  subject  to  the  same  liens  as  land  itself,  namely,  judg- 
bients,  statutes,  &c. 

It  will  also  afibrd  a  qualification  as  land,  as  the  grantee  Will  confer 
of  a  freehold  interest  in  a  rent  to  the  requisite  value  will  JIIiV.    ^"^"^ " 
be  qualified  to  sit  as  a  member  of  the  House  of  Commons, 
to  act  as  a  justice  of  the  peace,  or  to  exercise  his  elective 
franchise  in  voting  for  knights  of  the  shire. 

(a)  Osmere  v.  Sbeaf,  Carth.  308  ;  3  Lev.  370. 

(h)  F.  C.  R.  627  ;  6  Co.  41. 

(c)  Dyer,  306.  b. ;  LilliDg8loiie*B  C.  7.  Co.  38 ;  Mooie,  32. 
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How  forfeited. 


So  one  who  has  a  freehold  or  hij^eif  estate  in  a  reiil 
10  the  amount  of  10/.  above  reprises,  is  qualified  to  act  as  a 
juryman,  (a) 

In  regard  to  a  forfeiture  for  treason  or  felony,  it  is  stated 
by  Lord  Coke,  in  3  Inst.  21,  that  if  a  man  be  seised  of  a 
rent  charge  in  fee  that  is  not  holden,  and  is  attainted  of 
felony,  the  king  shall  have  the  profit  during  his  life ;  but 
after  his  death,  seeing  his  blood  is  corrupted,  it  cannot 
descend  to  his  heir,  nor  can  it  escheat,  because  it  is  not 
holden ;  it  perishes  and  is  extinct  in  law.  (6)  By  the  statute 
54  Geo.  IIL  c.  145,  corruption  of  blood  is  confined  to 
treason  and  murder,  so  that  the  ground  of  extinction  fiuls 
as  to  other  felonies,  and  probably  it  would  not  now  be  held 
that,  the  heir  was  deprived  of  the  annuity. 

The  owner  of  a  rent  is  liable  also  to  such  charges  as  are 
imposed  upon  land,  as  the  sewer  rate  (e)  and  the  land  tax, 
of  which  occasion  will  recur  to  treat  more  at  lengdi  here- 
after. 

But  it  must  be  observed,  that  though  a  rent  charge  con- 
rifhfin^^soil.  ^^^^B  a  right  which  issues  out  of  land,  yet  it  gives  no 

interest  in  the  soil  itself  to  the  grantee*  Hence  it  was  held 
by  the  Court  of  King's  Bench  that  the  grantee  of  an  an- 
nuity, charged  on  a  leasehold  estate,  did  not  gain  a  settle- 
ment  by  residing  on  the  premises  charged,  as  residing  on 
his  own  estate,  {d)  And  Lord  Mansfield  said,  if  it  had  been 
charged  on  a  fi*eehold,  it  would  not  have  given  a  right  to 
live  on  that  freehold.  But  where,  by  way  of  securing  the 
payment  of  the  rent,  a  power  of  entry  on  the  land  is  granted 
to  the  grantee  on  default  of  payment,  dien,  as  will  appear 
hereafter,  he  gains  such  an  interest  in  the  soil  as  will 
enable  him  to  maintain  an  ejectment  for  the  same  when  the 
right  has  accrued. 

Although  at  law  a  rent  is  always  real  property,  yet  in 

(a)  6  Geo.  IV.  c.  50.  s.  1. 

(h)  See  also  Bio.  Abr.  Corodie,  5. 

(c)  Com.  Dig.  Sewer,  E.  5. 

(d)  K.  V.  Stockley  Pomeroy,  Burr.  S.  C.  762.  See  also  K.  v.  Belfoid,  10 
B.  &  C.  54. 


The  rent  does 
not  give  any 
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equity,  in  cases  where  it  has  been  granted  as  a  security  for     CHAP.  i. 
the  loan  of  money,  it  is,  like  other  mortgages,  treated  as    PBop»Tiii. 
personalty,  and  the  redemption  money,  if  paid,  will  go  Rent,  when — 
to  the  executor,  and  not  the  heir.    Therefore,  in  a  case  i'^^  »  a . 
where  a  rent  charge  of  801.  was  granted  to  A.  and  his  penraaSty  in 
wife,  and  A.'8  heirs,  in  ccmsideration  of  240L  with  a  proviso  ^^'^y- 
lor  redemption  on  repayment  of  the  consideration  to  the 
grantee,  or  his  heirs,  within  a  year  after  the  wife's  death, 
on  notice,  Lord  Nottingham  held,  that  on  repaymentto  A/s 
executors,  the  rent  charge  ceased,  it  being  considered  as  a 
mere  security  for  money  advanced,  (a)    So  a  rent,  subject 
to  a  power  <xf  redemption,  was  devised  to  a  married  woman 
in  fee,  and  was  redeemed  in  her  lifetime.    The  principal 
money  paid  on  redemj^on  was  held  to  vest,  on  her  death, 
in  her  administrator,  and  not  in  her  heir.  (6)  The  power  of 
redemption  reserved  to  the  grantor  is  a  strong  fiict,  from 
which  the  nature  of  the  transaction  may  be  deduced,  and 
will  lead  the  Court  to  hold  it  to  be  only  a  security  for  money 
lent,  and  not  the  absolute  sale  of  a  rent  (c) 

It  now  becomes  proper  to  examine  a  property  of  great  Amgnable  pro- 
importance  at  law,  affecting  both  species  of  annuities,  ^^^^  ^^^' 
namely,  the  power  of  assignment.  Here  again  the  distinct 
nature  of  the  two  contracts  points  out  a  manifest  difference. 
It  is  a  well  established  rule,  that  an  interest  in  land,  or  one 
which  lies  in  grant,'  may  be  assigned  by  the  possessor  to 
any  other  person,  subject  to  this  proviso,  that  no  condition 
against  alienation  be  contained  in  the  grant  expressly  or 
impliedly.  One  instance  given  by  C.  B.  Comyn  (cQ  of  this 
power  of  assignment,  is  a  rent,  which  is  an  interest  in  land, 
and  nM>reover  lies  in  grant  A  rent  charge,  therefore,  of  any 
extent,  is  assignable,  and  may  pass  from  the  grantee.  But, 
to  prevent  maintenance,  the  law  prohibits  the  assignment  of 
mere  personal  obligaticms,  and  consequently  an  annuity 

• 

(a)  Stokes  ▼.  Verrier,  3  Swa.  634 ;  see  Longuet  v.  Scawen,  1  Yes.  S.  402 ; 
Anon.  2  £.  C.  A.  615 ;  Kendal  ▼.  Micfield,  Barn.  C.  R.  46. 
(fr)  StewUey  t.  Henley,  2.  8®.  Rep.  in  Ch.  166. 

(c)  Longuet  ▼•  Scawen,  1  Yes.  S.  402. 

(d)  Dig.  Aaugnment,  A. 
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CHAP.  I.     which  is  only  secured  by  such  an  obligation,  ought  not, 
pn  psftTus.    cuxording  to  legal  principles,  to  be  assignable.    The  rule. 


however,  which  is  supposed  to  prevail,  is  not  certain,  or,  if 
it  be  so,  is  inconsistent  with  this  otherwise  general  principle. 
Where  the  annuity  is  of  indefinite  duration,  so  as,  in  con- 
templation of  law,  to  be  a  perpetual  annuity,  then  another 
l^al  principle,  namely,  that  the  alienation  of  perpetually 
existing  property  cannot  be  prevented,  becomes  applicable, 
and  has  prevailed.     Hence,  when  an  annuity  has  been 
granted  to  a  man  and  his  heirs,  which  the  law  conmders  as 
a  perpetual  estate,  if  the  grantee  cannot  assign  it,  a  perpe- 
tuity will  be  created,  and  be  inalienable.  Accordingly,  such 
a  perpetual  annuity  is  holden  to  be  assignable  entirely, 
or  lesser  estates  may  be  carved  out  of  it,  as  an  estate  for 
life,  or  for  term  of  years,  (a)    Yet  this  determination  has 
not  been  obtained  without  some  struggle ;  and  it  may  be 
right  to  examine  the  authorities,  some  of  which  are  very 
ancient.    As  early  as  the  reign  of  Edw.  III.  occurred  this 
case.  (6)    Three  priests  brought  a  writ  of  annuity  against 
the  abbot  of  T.,  and  counted  that  one  John,  bishop  of 
Hereford,  being  seised  of  an  annuity  by  prescription, 
founded  a  chapel,  and  appointed  three  priests,  and  granted 
this  annuity  for  their  maintenance,  which  was  now  in  aiirear. 
Belknap  objected  that  this  was  a  personal  action,  which 
bound  the  person,  and  not  the  soil,  that  they  claimed  as 
assignees,  for  whom  this  action  would  not  lie,  more  than 
debt.    Thorpe,  C.  J.  said,  a  man  may  be  inheritable  of  an 
annuity,  and  therefore  he  may  make  an  assignee  of  it 
Brooke,  to  his  abrid^ent  (c)  of  this  case,  adds,  Qfuiere  ear 
nan  ctdmUitur.     In  the  report,  however,  it  is  stated  that 
they  pleaded  over  and  traversed  the  Bishop's  seisin. 

Again,  a  case  is  reported  at  great  length  in  Hilary  Term, 
9.1  Edw.  IV.  p.  30,  74,  84,  to  this  e£fect:  The  predecessor 
of  the  prior  of  Huntingdon  had  recovered  a  judgment  in 

(a)  Jenk.  Cen.  286,  cited  by  Bosanquet,  J.  in  Mirehoiue  v.  Keonell,  8  Biog* 
494. 
(6)  41  Edw.  III.  p.  27. 
(c)  Annuitie,  pi.  18. 
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Annuity  against  the  predecessor  of  the  defendant.    The      CHAP.  L 
present  prior  sued  out  a  scire  fiuuas  on  the  judgment.    The    pbopebths, 
defendant  pleaded  that  the  predecessor  had  granted  the  ' 
annuity  to  one  A.  C.  for  life,  who  was  still  alive.     It  was 
objected  for  the  plaintiff  that  this  was  a  bad  plea,  because 
the  annuity  being  a  personal  thing  lay  in  action  only,  and 
could  not  be  assigned.     Catesby,  J.,  thought  the  grant 
good,  because  it  was  an  inheritance,  which  may  always  be 
granted,  unless  some  personal  service  is  required  by  the 
original  grant,  as  where  it  is  for  counsel.    According  to 
die  report  in  page  74  the  plea  was  held  to  be  good. 

Brooke  (a)  cites  an  observation  by  Ascue,  J.,  in  Hen.  VI. 
4&,  that  where  a  man  has  an  annuity  to  him  and  his  heirs, 
he  may  grant  it  for  term  of  life,  or  otherwise.  Quod  nemo 
negavii.  But  he  adds,  **quod  qtuere,  for  it  is  in  a  manner 
but  a  chose  in  action.**  Perldns,(6)  having  stated  the 
ojMnion  of  some,  that  the  grantee  may  grant  over  an  annuity 
granted  to  him  and  his  heirs,  because  the  inheritance  is  in 
him,  adds, ''  tamen  qtuere,  for  the  grantee  hath  not  any 
remedy  for  it  but  by  way  of  action."  It  may  thus  be  seen, 
that  there  was  much  doubt  raised  by  the  conflict  of  these 
two  principles,  but  that  which  prevented  the  restriction 
upon' alienation  prevailed.  No  question  was  raised  in  the 
cases  above  cited,  where  it  was  shown  that  such  annuities 
might  be  bequeathed. 

But  where  the  annuity  is  of  definite  duration,  so  as  not 
to  amount  to  a  perpetuity,  as  for  a  term  of  life  or  years, 
the  rule  cannot  be  laid  down  with  certainty ;  yet,  on  a  more 
carefiil  examination  of  the  authorities,  the  more  correct 
opinion  seems  to  be,  that  such  an  annuity  is  not  assignable. 
On  principle  there  is  nothing  to  oppose  to  the  application 
of  the  general  rule,  it  is  clearly  a  personal  obligation,  and 
there  is  nothing  in  its  nature  which  requires  an  assignment. 
Yet,  Mr.  Hargrave(c)  states,  that  ''the  doubt  as  to  whether 
an  annuity  was  assignable  or  not,  which  in  strictness  of 
'  law  carried  force  wiA  it,  was  overruled  in  a  case  in  C.  B. 
3  Cha.  I.,  Gerrard  v.  Boden." 

(a)  Annaitie,  pi.  19.        (fr)  Gnats,  a.  S7.        (c)  Note  to  1  Inst  144.  b. 
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CHAP.  L  In  some  instances,  perhiqMi  there  has  been  an  inaocunicj, 

PBOPBBTiBs.    arising  from  the  want  of  distinguishing  between  an  annuity 

and  a  rent,  and  from  the  not  adverting  to  the  principle 

involved  in  a  perpetoal  annuity,  which  does  not  exist  in  one 
of  limited  duration.    However,  Perkins,  in  his  continuation 
of  the  passage  above  referred  to,  (a)  adds,  ^^qtUBre^  if  die 
annuity  had  been  granted  for  term  of  life,  8cc/*    And  in 
8. 101,  he  says,  "if  an  annuity  be  granted  unto  me,  pro 
eoMiKo  in  posierum  impendendOf  I  cannot  grant  it  ov^,  if 
it  be  not  granted  to  me  and  my  assigns ;  and  qtuere  whe- 
ther I  may  then  grant  it."    In  this  passage,  undoubtedly, 
he  is  considering  the  e£fect  of  the  implied  condition  con- 
tained in  the  grant,  and  as  to  this  point,  the  doubt  is  an- 
swered against  him  in  Maund's  case.  (6)    In  Sheppard's 
Touch.  £38,  it  is  said,  *'An  annuity,  it  seems^  is  not 
grantable  over  after  the  first  creation  of  it    And  yet,  if  an 
annuity  be  granted  to  J.  S.  and  his  assigns,  pro  eomnlio, 
it  seems  this  annuity  is  grantable  over."  Now,  as  Mr.  Mar- 
grave remarks,  the  addition  of  the  word  assigns  cannot 
remove  the  legal  objection,  and  the  observation  in  the 
Touchstone  arises  from  an  inaccurate  reference  to  Maund*s 
case*     There  it  was  held,  that  the  word  assigns  in  die 
grant  rendered  the  contract  assignable.    But,  in  the  first 
pliace,  the  subject4nattar  of  the  grant  was  a  rent  charge, 
and  the  question  was  discussed  in  an  action  of  replevin ; 
therefore,  though  it  were  held  to  be  assignable,  there  could 
be  no  application  of  die  case  as  an  authority  to  an  annuity. 
Again,  the  real  question  was,  whether  a  rent,  to  which  is 
attached  at  law. an  implied  restriction  against  alienation, 
can  be  alienated  when  the  grant  is  made  to  a  man  and  his 
assigns,  and  it  is  held  that  the  right  of  assignment  does 
exist,  because  modus  ^  eonpeniio  vinctmt  legem^  which 
maxim  has  never  been  carried  so  far  as  to  authorise  the 
assignment  of  a  chose  in  action. 

In  Diggs  V.  Chute,(c)  Anderson,  C.  J.,  says,  *' an  annuity 
is  a  personal  thing,  for  the  grantee  has  no  other  remedy* 
but  by  action^  yet  it  is  not  a  chose  in  action."    Here  the 

(a)  Granto,  t.  87.  (h)  7  Co.  28.  (c)  Motat,  134. 
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Milgeei-iiialler  of  tlie  case  was  an  annuity  in  fee,  and  It  k     ^^^^-  ^ 

probaUe  that  the  Cluef  Justice  did  not  contemplate  a  defi-    pbopuths. 

nite  annnity.     So  also  there  b  a  remark  in  an  anonymous 

case  in  Owen,(a)  that  **  an  annuity  is  more  than  a  chose  in 

aetMNn,  for  it  may  be  granted  over."    If  it  be  not  a  chose  in 

action,  no  doubt  it  may  be  so,  but  it  seems  impossible  to 

find  any  other  division  of  property  under  which  it  can 

range.    That  case,  however,  appears  to  hate  been  Sharp 

▼•  Pool,  and  is  reported  in  several  other  books,(6)  from 

which  it  appears  that  it  was  a  rent  granted  to  a  married 

woman,  which  was  the  subject  of  discussion,  so  that  the 

remark,  if  it  be  construed  as  applying  toa  personal  annuity, 

was,  to  say  the  least  dT  it,  extrajudicial.      Lord  Coke 

having  stated  that  not  only  the  grantee  but  his  heirs,  and 

his  and  their  grantee  also,  shall  have  a  writ  of  annuity,(<;) 

is  thought  to  import  that  the  annuity  is  assignable  or 

tnnflferable  of  its  own  natuie.(d)    Yet  this  observation 

may  well  be  referred  to  annuities  of  inheritance,  which  it 

is  admitted  are  assignable.     A  much  stronger  passage 

occurs  in  p.  290.  b.  o(  his  Commentary,  where  he  says, 

*'  If  a  man  hath  an  annuity /or  ierm  qf  years  or  for  Itft^ 

or  in  Cbc,  and  he^  before  it  be  behind^  doth  release  all 

actions,  this  shall  not  release  the  annuity,  for  it  is  not 

metely  in  action,  because  it  may  be  granted  over.'*    He 

refinrs  to  6  Edw.  IV.  46,  (e)  where  such  an  opinion  was 

expressed  by  the  counsel  in  argument,  but  it  was  not 

involved  in  this  question  befinre  the  Court,  and  no  notice 

was  taken  of  it  by  the  judges. 

The  case  of  Gerrard  v.  Bodoi,  in  Hetley,(/)  has  been  The  caae  of 
relied  on  by  Mr.  Hargrave  as  settling  this  point,  and  it  is  3^^  ^^^^ 
cited  in  Viner's  Abrid.  but  it  is  not  entitled  to  any  weight  aathori^. 
whatever,  fimr  it  is  nothii^  else  than  the  perfectly  literal 
translation  into  English  of  the  French  report  of  Brooke 
V.  Baker,  in  Dallson's  Rep.  j^  6,  with  this  singular  distinc- 
tion ;  the  names  of  the  parties,  as  well  as  those  of  the 

(a)  P.  3.  (d)  See  Plowd.  Ann.  239. 

(h)  4  Co.  51.  a ;  1  And.  47  -,  Benl.  33.    (e)  Should  be  p.  42. 
(c)  Co.  L.  144.  b.  (/)  P.  79. 
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CHAP.  I.  judges  and  dounsely  are  changed.  In  Dalison,  the  names 
pROPERTiu.  of  the  counsel  and  judges  are,  of  course,  those  existing 
in  the  8  Edw.  VL;  in  Hedey,  they  are  of  those  in  the 
S  Cha.  I.  Probably,  this  translated  case  was  found 
among  the  papers  o(  the  reporter,  who  did  not  publish 
them,  and  the  editor,  not  recognising  the  names,  changed 
them  to  those  at  the  time  to  which  he  has  referred  the 
case.    No  reliance  can,  therefore,  be  put  upon  it. 

But  Baker  ▼•  Brooke  requires  more  attention.  It  oc- 
curred, as  was  said,  in  S  Edw.  VI.,  and  is  reported  in 
several  old  authorities.(£i)  According  to  the  report  in 
•Dyer,  one  Brooke,  the  parson  of  Bosworth,  granted  a 
certain  annuity  or  annual  rent  to  one  Medley,  issuing  out 
of  his  rectory,  to  have,  levy,  and  take  to  him  and  his 
assigns,  during  the  life  of  the  grantor,  and  it  was  granted 
pro  cansiUo  impenso  tanium.  The  grantee  made  a  grant 
of  this  over,  and  for  the  arrears  after  the  grant  the  second 
grantee  brought  a  writ  of  annuity.  The  defendant  de» 
murred,  and  objected  that  the  annuity  was  not  assignable. 
And,  says  Dyer,  there  was  much  doubt  and  argument  at 
the  bar,  but  he  concludes,  qtuere  bene,  for  no  judgment  ik 
entered  on  die  roll.  Moore,  Bendloe,  and  -Dalison  report 
the  same  case,  and  state  that  the  parties  compromised, 
though  the  judges  expressed  their  opinion  that  the  assign- 
ment was  valid.  Montague,  C.  J.,  according  to  Dalison, 
said  that  the  annuity  could  be  granted  over,  and  is  not  so 
Entirely  in  the  personalty  as  had  been  contended.  **  In 
some  books,"  he  added,  "  it  is  said  that  a  release  of  actions 
personal  is  not  a  good  plea  in  a  writ  of  annuity."  It  seems 
too  much,  upon  the  authority  of  this  case,  to  oppose  the 
application  of  the  general  principal.  No  judgment  was 
actually  given,  and  the  opinion  of  the  judges  was,  there- 
fore, extrajudicial ;  it  is  not  reported  at  length,  but  what 
Montague  said  was  not  consistent  with  the  authorities 
already  referred  to  as  to  the  nature  of  annuities.  If,  as 
has  been  shown,  this  had  been  an  annuity  of  inheritance, 
though  still  a  chose  in  action,  it  would  have  been  assign- 

(a)  Dyer,  65 ;  Moore,  5 ;  Bendloe,  34 ;  Daliton,  6. 
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Me  in  consequence  of  the  inheritable  quality,  but  it  was      CHAP.  I. 

only  a  life   interest.     This   distinction  was  not  pressed     pkopbbtibs. 

apon,  ndr  noticed  by  the  Court.     In  the  absence  of  all 

other  authority  there  seems  not  to  be  sufficient  ground 

for  holding  that  any  annuity  of  definite  duration  is  assign* 

able  by  the  grantor  in  a  court  of  law.     On  reference  to 

the  practice   of  conveyancers,  it  will  be  founds  that  in 

assignments   of  life  annuities  there  is  usually  contained 

an  appointment  by  the  assignor  of  the  assignee,  as  his 

attorney,  to  recover  the  annuity  in  his  name,  though  for 

the  benefit  of  the  latter,  in  any  court. 

As  the  assignment  of  obligations  and  choses  in  action  is  Assignment 
fecognized  in  a  court  of  equity,  although  the  assignee  of  an  ^  *  * 
annuity  cannot  prosecute  his  claim  in  a  court  of  law  in  his 
own  name,  yet,  if  he  cannot  use  the  name  of  the  assignor, 
who  was  the  original  grantee,  there,  he  can  enforce  his 
claim  in  equity. 

But  although  there  be  this  doubt  as  to  the  validity  in  a  Assignment  by 
court  of  law  of  the  assignment  by  the  grantee  himself,  yet  operation  of  law. 
an  assignment  will  be  valid  which  takes  efiect  by  operation 
of  l&w«  Thus,  by  marriage,  the  grant  of  an  annuity  to  a 
woman  is  assigned  to  her  husband.  So,  on  the  death  of 
the  grantee,  if  it  continue,  it  passes  to  the  executor  or 
administrator.  Again,  under  the  Bankrupt  (a)  and  Insol- 
vent Debtor's  Acts,  as  all  the  property  of  the  bankrupt  and 
insolvent  vests  in,  or  is  conveyed  to  the  assignee  by  the 
force  of  these  statutes,  an  annuity  also  is  assigned  by  the 
mere  operation  of  law.  It  has,  however,  been  provided 
by  the  different  Insolvent  Debtor's  Acts,(6)  that  as  persons 
may  be  entitled  to  annuities  for  their  own  lives,  under  such 
ctFcumstances  that  the  immediate  sale  thereof  for  the  pay- 
ment of  their  debts  may  be  very  prejudicial  to  them,  and 
deprive  them  of  the  means  of  subsistence,  which  they 
might  otherwise  have  after  payment  of  their  debts,  the 
Court  has  power  to  make  such  order  as  under  all  the  cir-f 

(a)  6  Geo.  IV.  c.  16,  s.  12  ;  1  &  2  Wm.  IV.  c.  66,  s.  25. 
(6)  53  Geo.  III.  c.  102,  s.  12  ;    1  Geo.  IV.  c.  119,  s.  S ;  7  Geo.  IV. 
C.57,  S.21. 
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CHAP.  L 

PEOPSBT1B8. 


OnW  whftt  the 
1>ankrapl  is 
legally  and 
CM)uitably  eo- 
titled  to  passes. 


PieventioQ  of 
assignment. 


cnmstances  may  seem  reasonable  as  to  the  management  of 
the  property. 

A  case  is  reported  in  Vernon  (a)  which  is  not  altogether 
consistent  with  the  general  assignment  in  bankruptcy.  A 
father  covenanted  on  his  son's  marriage  to  pay  his  son 
during  his  own  life  151.  per  annum.  The  Court  of  Chan- 
cery held  that  the  son's  assignee,  after  his  bankruptcy, 
could  not  claim  the  pa3rment  of  the  annuity,  it  being  an 
agreement  with  the  bankrupt  of  which  the  assignee  could 
not  claim  the  performance.  It  may,  perhaps,  be  doubted 
whether  such  determination  would  now  be  given  after  the 
consideration  of  the  cases  about  to  be  cited. 

Of  course  the  assignment  only  carries  such  interest  as 
the  bankrupt  is  legally  and  equitably  entitled  to,  and 
therefore  an  annuity  secured  to  a  wife  for  her  separate 
use  will  not  pass  to  her  husband's  a8signees.(6)  If^  the 
wife's  annuity  has  not  been  settled  to  her  separate  use,  and 
dierefore  will  pass  to  the  husband's  assignees,  yet,  if  it  be 
necessary  to  apply  to  a  court  of  equity  to  enforce  payment, 
that  court  will  require  the  assignees  to  make  an  equitable 
settlement  upon  the  wife  out  of  the  annuity  before  they 
will  be  allowed  to  receive  it(c) 

Where  the  rent  or  annuity  is  of  perpetual  duration,  its 
assignment  cannot  be  prevented  by  any  condition  to  be 
imposed  by  the  grantor.  But  where  it  endures  for  a  fixed 
and  limited  time  only,  a  condition  to  {wevent  the  alienation 
may  be  imposed.  In  order,  however,  to  restrain  the 
assignment  which  the  law  itself  makes,  a  series  of  cases 
has  established  this  rule,  that  the  grantor  must  expressly 
declare  that  the  annuity  shall  wholly  cease  or  go  over,  on 
the  happening  of  the  event  fiom  which  the  legal  assign^ 
ment  arises,  otherwise  it  will  pass  to  the  assignee. 

Thus  A.  by  his  will  gave  an  annuity  to  B.  directing  that 
B.'s  receipt  only  should  be  a  discharge  for  it,  that  B.  should 
not  alienate,  and  that  if  he  did  it  should  cease  and  deter* 
mine.     B.  became  a  bankrupt,  and  the  commissioners 

(a)  Maydes  v.  Little,  2  Vern.  194.  (ft)  £.  p.  Coysgarne,  t  Atk.  193. 

(c)  Pryor  V.  HiU,  4  B.  C.  C.  138 ;  Clancy's  R.  of  Marr.  W.  477. 
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haTiDg  assigned  it  to  bis  assignees,  it  was  held  that  the      CHAP.  I. 
annuity  cea8ed.(a)  fbop«tii». 

Again,  a  testator  bequeathed  his  property  to  trustees,  on 
trust  to  pay  an  annuity  into  the  hands  of  his  nephew,  and 
wtiohis  assigniy  for  his  own  sole  use  and  benefit ;  pro- 
vided, that  if  the  nephew  should  by  any  ways  or  means 
whatever,  sell,  dispose  of,  or  incumber  the  right,  benefit,  or 
advantage  he  might  have  by  the  will,  the  annuity  should 
cease  as  to  him,  and  be  payable  to  his  children.  The 
oefdiew  having  become  bankrupt,  the  Vice  Chancellor, 
cooBtruing  the  proviso  with  reference  to  the  mode  of  pay* 
ment,  held  that  the  annuity  ceased,  and  did  not  pass  to  his 
assignees.  He  interpreted  the  testator's  meaning  to  be, 
that  when  the  rents  and  profits  could  no  longer  be  paid  into 
the  hands  of  the  nephew  for  his  own  use  and  benefit,  ac* 
cording  to  his  previous  directions,  then  such  right  or  benefit 
should  cease.(6) 

In  Shee  v.  Hale,(r)  an  annuity  was  bequeathed  with  a 
condition,  that  it  should  fall  into  the  residue  upon  the 
grantor's  signing  any  instrument  agreeing  to  sell,  assign, 
charge,  or  dispose  of,  or  empower  any  person  to  receive 
the  same,  or  any  part  thereof.  The  grantor  took  the 
benefit  of  an  insolvent  debtor's  act,  and  inserted  this 
annuity  in  his  schedule.  It  was  held  that  the  condition 
was  broken,  and  the  annuity  determined.  Perhaps,  under 
the  provision  above  referred  to  in  those  acts,  it  might  now 
he  preserved. 

But  as  this  condition  thus  works  a  forfeiture,  the 
Courts  have  been  strict  in  their  construction  of  it  as 
appears  firom  K.  v.  Robinson.  (eQ  There  a  lady  devised 
an  annuity  to  her  son  for  his  life,  as  an  unalienable  pro- 
vision for  his  personal  use  and  support,  with  a  condition 
that  if  he  should  sell,  assign,  transfer,  make  over,  demise, 
mortgage,  charge,  or  otherwise  attempt  to  alienate,  or 
should  do  and  execute  any  act,  deed,  matter,  or  thing  what- 

(a)  Dommett  v.  Bedford,  6  T.  R.  6S4  ;  3  Ves.  149. 

{b)  Cooper  t.  Wyatt,  5  Madd.  482. 

(c)  13  Yes.  404.    See  also  Yarnold  v.  Moorhouse,  1  Russ.  &  M.  364. 

{d)  Wight,  386. 
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CHAt*.  I.  ever  to  charge,  alienate,  or  affect  the  said  annuity,  it  should 
PHOPBRTIE8.  cease.  The  grantor  being  involved  in  debt  went  abroad, 
and  was  sued  to  outlawry  by  a  creditor  in  England.  The 
Court  of  Exchequer  decided  that  the  annuity  was  not 
forfeited,  and  therefore  might  be  taken  on  the  outlawry. 
That  to  create  a  forfeiture  here,  some  positive  act  was 
required  on  the  part  of  the  grantee,  which  outlawry  was 
not. 

And  in  Wilkinson  v.  Wilkinson,(a)  the  annuity  was  to 
cease  as  to  the  grantee,  and  go  over  on  alienation,  but  the 
question  was  raised  whether  there  was  a  sufficient  aliena- 
tion. The  condition  of  the  gift  was,  ^*  in  case  my  son 
shall  assign  or  dispose  of,  or  otherwise  charge  or  incumber 
the  annuity  so  made  to  and  for  him  during  his  life,  as 
aforesaid,  so  as  not  to  be  entitled  to  the  personal  receipt, 
use,  and  enjoyment  thereof,  then  the  annuity  of  him,  or 
his  heirs  so  doing  or  attempting  to  do,  shall  firom  thence- 
forth cease."  The  grantee  became  bankrupt,  and  it  was 
contended  that  this  was  an  alienation  as  in  the  case  of 
.  Dommett  v.  Bedford.  But  the  Master  of  the  Rolls  con« 
sidered  that,  as  bankruptcy  was  not  an  alienation  within 
the  meaning  of  a  restraint  against  alienation,  it  being  an 
assignment  by  operation  of  law,  there  was  not  a  forfeiture 
of  the  condition. 

So,  in  a  late  case,  bankruptcy  was  held  not  to  be  an 
alienation  when  the  condition  was  that  the  estate  should 
not  be  subject  to  alienation  or  disposition  by  sale,  mort- 
gage, or  by  anticipation  of  the  receipt,  and  in  case  of  any 
charge  or  attempt  to  charge,  afiect,  or  incumber  the  same, 
any  such  mortgage,  sale,  or  other  disposition  or  incum- 
brance should  be  a  complete  forfeiture  of  the  annuity,  and 
the  same  should  go  over  and  devolve  upon  the  party  next 
in  succes8ion.(6) 

In  these  cases  the  grantor  had  directed  that  the  annuity 
should  be  forfeited,  but  in  the  following,  where  there  was 
no  such  provision  accompanying   the  condition  against 

(a)  Coop.  259  i  2  Wils.  C.  R.  47. 

(6)  Lear  v.  Leggett,  2  Sim.  479  ;  I  Ruis.  3c  M.  690. 
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alienationy  the  annuity  passed  to  the  legal  assignee.  In  CHAP.  I. 
Brandon  y.  Robinson,  (a)  a  testator  had  directed  that  his  rmopBETiM. 
estate  should  be  invested  in  the  public  funds  in  the  names 
of  trustees,  who  were  to  pay  the  dividends  into  bis  son's 
hands,  or  to  his  order,  and  on  his  receipt ;  to  the  intent 
that  they  should  not  be  grantable,  transferable,  or  other- 
wise assignable  by  way  of  anticipation ;  and  on  his  decease 
the  principal  to  be  paid  to  such  persons  as  would  be  en- 
tided  in  a  course  of  administration.  It  was  decided,  that 
on  the  bankruptcy  of  the  son,  his  assignees  under  the 
commission  were  entitled  to  his  life  interest.  **  To  prevent," 
said  the  Lord  Chancellor,  "  the  assignment  and  transfer  to 
the  assignee  under  the  commission  of  bankrupt,  it  must  be 
given  to  some  one  else."  Again,  in  a  subsequent  case  of 
Graves  v.  Dolphin,  (A)  a  testator  bequeathed  an  annuity 
to  A.  for  his  personal  maintenance  and  support,  and  not 
to  be  liable  to  his  debts,  and  to  be  paid  from  time  to  time 
into  his  own  proper  hands,  and  not  to  any  other  person, 
and  his  receipt  only  was  to  be  a  proper  discharge.  The  Vice 
Chancellor  held  that  the  annuity  passed  to  A.*s  assignees 
on  his  bankruptcy.  He  said,  **  The  testator  might,  if  he  had 
thought  proper,  have  made  the  annuity  determinable  by  the 
bankruptcy  of  his  son,  but  the  policy  of  the  law  will  not 
permit  property  to  be  so  limited  that  it  should  continue  in 
the  enjoyment  of  the  bankrupt  notwithstanding  his  bank- 
ruptcy.    See  also  Green  v.  Spicer."(c) 

Not  only  may  the  grantor  impose  a  condition  against  Condition 
alienation  in  express  words,  but  the  law  itself  will  some-  tion  may  be 
times  imply  such  a  condition,  from  the  nature  of  the  consi-  JS^^"^  ™' 
deration  of  the  grant.    The  opinion  of  Catesby  has  been 
already  mentioned,  {d)  in  which  he  states  that  an  annuity 
granted  as  a  retainer  for  counsel  and  advice,  is  not  assign- 
able.    And  in  general  it  seems,  that  where  the  assignee 
cannot  frdfil  the  terms  of  the  consideration,  or  where  an 
assignment  would  be  inconsistent  therewith,  this  condition 
of  non-assignment  is  implied ;   as  in  all  cases  where  the 

(a)  18  Yes.  429  ;  I  Rose,  197.  (c)  1  Ruu.  &  M.  295. 

(6)  1  Sim.  66.  (rf)  P.  25. 
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CHAP.  I.  annuity  is  granted  for  the  render  of  personal  services  and 
attention,  it  is  not  assignable.  And  this  rule  applies  as 
well  to  assignments  by  operation  of  law,  as  by  the  act  of 
the  party.  Hence  it  was  held  that  an  annuity  pro  eonsiUo 
impendendo  was  not  forfeited  to  the  crown  on  the  attainder 
of  the  grantee  for  treason,  (a)  Neither  can  such  an  annuity 
be  taken  in  execution.  (6)  And  where  an  office  is  granted 
to  which  a  rent  is  incident,  as  the  office  is  not  forfeitable 
to  the  crown  on  the  treason  of  the  grantee>  so  also  the 
rent  is  not.  (c) 
May  be  waived  Since,  however,  the  parties  may  vary  the  rights  which 
by  the  parties.    ^^  ^^^  ^jy  ^j.^^^^  f^,.  them,  they  may,  by  express  words, 

waive  this  condition,  where  the  law  does  not  prohibit  such 
waiver;  and,  therefore,  it  was  determined  that  the  grant  of 
a  rent  to  one  and  his  assigns,  pro  coMtlio  impendendoy  was 
assignable,  by  the  intrx>duction  of  the  words  ^^  assigns."  (cO 
This  was  the  case  of  a  rent ;  it  must  not  be  taken  as  an 
authority  to  prove  that  an  annuity  with  those  words  would 
be  so  likewise. 

It  is  obvious  that  this  condition  is  not  to  be  implied 
where  the  annuity  is  granted  in  compensation  of  past  ser- 
vices, and  not  in  retainer  of  future  assistance. 
Public  peosioDH      Besides  private  annuities,  in  which  the  grantor  expressly 

how  ftir  auini-  ^^  ^^  '*^  impliedly,  restrains  the  assignment,  the  same 
able.  principles  operate  in  those  public  annuities  granted  by  the 

crown  or  the  legislature  in  the  names  of  salaries  and  pen- 
sions. Here  in  part  the  common  law  applies,  and  in  part 
some  regulations  have  been  made  by  the  legislature.  Lord 
Eldon  has  thus  expressed  the  general  rule  in  Davis  v.  the 
Duke  of  Marlborough,  {e)  "  A  pension  for  past  services  may 
be  alienated,  but  a  pension  for  supporting  the  grantee  in  the 
performance  of  future  duties  is  not  assignable.'*  And  the 
Vice  Chancellor  has  stated  in  Clay  v.  St.  John,(/)  "A 
person  entitled  to  a  pension  during  pleasure  may,  if  he 
pleases,  sell  not  only  that  pension,  but  any  future  pension 

(a)  Oliver  v.  Emsoune,  Dyer,  I.  (d)  Maund's  C.  7.  Co.  28. 

{b)  Dyer,  7.  («)  1  Swa.  79. 

(f)  Sir  H.  Nevil's  C.  Plowd.377.        (/)  2  S.  &  S.  36. 
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granted  in  the  consideration  of  the  same  motive."  Acting  CHAP.  i. 
upon  this  general  principle,  Lord  Manners  decided  that, 
when  a  compensation  pension  had  been  granted  by  the 
crown  to  Lord  Westmeath  and  his  assigns,  and  he  had 
assigned  it,  it  was  attachable  for  a  debt  due  from  the 
grantee,  (a)  It  is  observable,  however,  that  the  pension 
here  was  made  payable  to  the  grantee  and  his  assigns :  but 
where  a  pension  was  settled  by  the  legislature  on  the  Duke 
of  Marlborough  and  his  posterity,  to  be  paid  to  the  person 
entided  according  to  the  limitation  contained  in  an  act  of 
parliament.  Lord  Eldon  refused  to  appoint  a  receiver  for 
the  benefit  of  an  assignee,  (b) 

On  reference  to  statutes  by  which  annuities  are  granted 
by  way  of  compensation,  it  appears  that  they  are  not  granted 
to  assigns ;  (c)  it  may  be  very  questionable  whether  they  have 
diepowerj  which  it  has  been  contended  annuities  in  general 
have  not,  and  may  be  alienated.  In  a  case  in  Croke  Jamesj 
78,  (cQ  the  queen  had  granted  under  her  great  seal,  to  one 
Allen,  an  annuity  of  40/.  for  21  yearsj  to  be  paid  by  the 
receiver  of  her  Court  of  Wards.  This  annuity  was  taken 
hj  the  sheriff  on  a  fi.  fa.  against  Allen,  and  sold.  The 
Talidity  of  the  extent  and  sale  was  questioned;  but  the 
Court  of  Judges  held  that  it  was  well  extendable ;  for, 
being  an  annuity  certain  for  years  certain,  and  payable  by 
die  rteeiver,  it  was  in  the  nature  of  a  rent  charge  for  21 
years,  and  was  well  grantable  over,  and  vendible,  and  not 
Kke  an  annuity,  which  chargeth  the  person  only.  It  would 
be  difficult  to  apply  that  reasoning  to  modem  pensions, 
which  are  only  charged  upon  the  revenues  of  the  country. 
See  further  the  case  of  Priddy  v.  Rose,(e)  where  there  was 
some  discussion  on  this  subject. 

But  in  regard  to  the  salaries  and  pensions  attached  to 
public  offices,  it  is  quite  inconsistent  with  good  policy  that 

(a)  Macvthy  y.  Goold,  1  Bt.  &  Be.  387. 

(6)  Davis  ▼.  Duke  of  Marlborough,  1  Swa.  74. 

(0  7  &  8  Geo.  IV.  c.  51  ;  1  &  2  WUl.  IV.  c.  56. 

(<0  Yoik  y.  Twine. 

(0  3  Mer.  93. 
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Anignment  of 
officers'  pay, 
half-jpay  and 
pensioDs  not 
allowed. 


any  public  functionary  should  diminish  or  deprive  himself 
of  those  funds  which  are  necessary  for  his  support  and 
maintenance,  and  the  continuance  of  which  can  alone  secure 
integrity  in  the  discharge  of  his  duties,  and  respect  from 
others  over  whom  he  may  probably  have  control  or  author-- 
ity.  They  are,  therefore,  very  properly  not  assignable. 
Occasion  will  occur  hereafter  to  examine  this  subject  still 
farther,  when  the  nature  of  the  property  which  can  be 
charged  to  secure  a  grant  is  considered ;  yet  here  may  well 
be  noticed  the  matter  which  was  formerly  discussed  at  some 
length  relative  to  the  pay  of  officers  in  the  army  and  navy. 

It  had  been  holden,  that  the  half-pay  was  a  species  of 
recompense  for  services  already  performed,  and  therefore 
that  it  was  assignable,  (a)  But  the  Court  of  King's  Bench 
afterwards  determined  that  this  half-pay  was  not  assign- 
able, (&)  which  decision  was  supported,  after  a  deliberate 
examination  of  all  the  authorities,  by  the  Court  of  Ex- 
chequer, (c)  on  this  ground,  that  it  was  a  public  grant,  the 
intent  of  which  was  that  it  should  not  be  assigned.  As 
might  naturally  be  expected,  an  officer's  full  pay,  where 
of  course  he  is  in  actual  service,  is  subject  to  the  same 
restraint.  (oQ 

The  determination  of  the  Courts  of  law  have  been  re- 
cognised and  enforced  by  the  legislature,  which  has  also 
extended  it  farther  than  the  principles  of  the  common  law 
would  have  warranted.  By  II  Geo.  IV.  c.  20.  s.  47, 
persons  entitled  to  any  marine  half-pay,  or  to  any  allow- 
ance from  the  compassionate  fund,  to  officer's  widow's 
pensions,  seamen's  or  marine's  wages  or  half-pay,  are  re- 
strained ft'om  assigning  the  same.  By  7  Geo.  IV.  c.  16. 
s.  26,  Chelsea  pensioners,  and  by  10  Geo.  IV.  c.  26.  s.  8, 
Greenwich  out^pensioners  are  restrained  from  assigning  their 
pensions.    So  by  7  &  8  Geo.  IV.  c.  53.  s.  121,  the  salaries 


(a)  Stuart  v.  Tucker,  2  W.  Bl.  1 137. 

\h)  FUrty  V.  Odium,  3  T.  R.  681 ;  Liddeidale  v.  D.  of  Montrose,  4  T.  R. 
248. 

(c)  Stone  V.  Lidderdale,  2  Anst.  533. 
(rf)  Barwick  v.  Read,  1  H.  Bla.  627. 
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and  superannuation  pensions  granted  to  officers  and  persons  CHAP.  i. 
employed  in  the  Excise  are  not  assignable.  And  by  the  psoPBrnTin. 
Insolvent  Debtors*  Acts,  (a)  the  pay,  half-pay,  salary,  emo- 
luments,  or  pension  of  any  officer  in  the  army  or  navy,  or 
any  clerk  or  civil  officer  of  his  Majesty  or  the  East  India 
Company,  cannot  pass  to  the  assignee  of  an  insolvent  debtor, 
bat  the  Court  may  order  such  portion  thereof  as,  on  com- 
munication witfi  the  Secretary  at  War,  or  the  Commissioners 
of  the  Admiralty,  or  the  other  head  of  the  department  to 
which  the  prisoner  may  belong,  may  be  thought  proper,  to 
be  paid  to  the  assignee. 

It  is  said  by  the  Court,  in  the  case  of  Oliver  v.  Emsoune,  Whether  an 
Dyer  2,  that  if  a  man  be  created  duke,  and  for  the  main-  i^8u|)^rtora 
tenance  of  his  dignity,  the  king  grant  to  him  an  annuity  of  ^^^^^ 
80/.,  he  cannot  grant  this  to  another,  for  it  is  incident  to  his 
dignity.  (6)  Yet  it  would  rather  appear  that  there  is  no  such 
implied  condition,  and  that  the  alienation  must  be  expressly 
restrained.  In  the  case  of  the  Duke  of  Marlborough,  on 
whom  and  on  whose  posterity  a  pension  was  settled  by  par- 
liament, for  the  better  and  more  honourable  support  of  the 
dukedom,  Lord  Eldon  refused  to  restrain  an  assignment 
made  by  a  descendant  of  that  duke,  when  this  objection  was 
pressed  upon  his  notice,  (c)  And  in  the  annuities  granted 
in  modem  times  for  public  services^  and  in  support  of  the 
dignities  confined  upon  eminent  ^en,{d)  a  clause  has  been 
usually  inserted  which  prohibits  the  grantee,  or  the  person 
for  the  time  being  entitled  thereto,  from  alienating  for  a 
greater  estate  than  his  own  life ;  whence  an  inference  arises, 
that  without  such  a  clause  the  annuity  would  be  assignable, 
notwithstanding  it  is  incident  to  the  dignity. 

Though  a  rent  or  perpetual  annuity  may  be  assigned,  yet 


(a)  53  G«o.  III.  c.  102.  s.  27  ;  1  Geo.  IV.  c  1 19.  s.  28 ;  7  Geo.  A  c.  67. 
S.29. 
(fr)  See  Co.  L.  83.  b.,  d.  63. 

(c)  Davis  V.  D.  of  Marlborough,  2  Swa.  76. 

(d)  See  48  Geo.  HI.  c.  13;  60  Geo.  lU.  c.  63  ;  54  Geo.  IIL  c.  161. 
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CHAP.  I.     ^|jg  arrears  which  may  be  due  at  any  time  cahnot  be  l^ally 

FBOPEBTiu.    granted  over,  (a) 

These  are  the  observations  which  it  has  been  deemed 
necessary  to  make  upon  this  important  property  of  annuities, 
namely,  their  assignable  quality.  There  only  remains  one 
other  property  to  be  mentioned. 

A  rant  IS  dif  1-        ^  |^  r^n^  jg  assignable,  it  is  also  divisible ;  although 

Popham,  J.  in  a  case  (&)  which  came  before  the  Court, 
pointed  out  an  inconvenience  that  may  arise  from  the  tenant 
being  subjected  to  several  distresses  instead  of  one,  yet  the 
other  judges  decided  against  him.  This,  too,  in  the  case  of 
a  devise.  Subsequently,  in  Colburn  v.  Wright,  (c)  a  rent 
was  devised  to  three  persons,  as  tenants  in  common,  and 
they  conveyed  their  portions  by  fine  to  uses,  and  the  whole 
rent  again  vested  in  one  person.  It  was  objected^hat  this 
division  of  the  rent  was  invalid  without  the  tenant's  attorn- 
ment. But  it  was  answered,  that  the  devise  and  the  fine  to 
uses  did  not  require  the  tenant's  assent  or  attornment ;  and 
the  Court  held  the  rent  to  have  been  divided  properly. 
Since  the  statute  of  4  Anne,  c.  16,  the  attornment  of  the 
tenant,  which  was  previously  required  on  the  division  of 
the  rent,  (d)  is  rendered  unnecessary,  though  notice  of  the 
division  must  be  given  to  him. 

A  rent  may  also  be  divided  by  the  act  of  the  law,  as  it 
was  holden  that,  on  a  writ  of  execution  against  the  grantor^ 
the  sheriff  could  take  two-thirds  of  the  rent,  for  this,  it 
was  said,  was  a  separation  by  the  law  and  not  by  the 
parties,  (e) 

(a)  Williams  v.  MuDDington,  Ray,  200 ;  I  Ventr.  108 ;  2  Keb.  603,  739 1 
Jenk.  Cent.  236,  cited  by  Boianquet,  J.  in  Mirehouse  t.  Renoel,  8  Bing. 
494. 

(6)  Ardt  ▼.  Watkio,  Cro.  E.  637,  661 ;  Moore,  649. 

(c)  2  Lev.  239. 

(d)  Co.  L.  148.  a. ;  Hob.  26. 

•  («)  Wotton  V.  Shirt,  Cro.  £1.  742. 
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CHAPTER    II. 

OF  THE  PARTIES. 

Before  adverting  to  the  form  of  the  transaction,  or  the 
instruments  by  which  it  may  be  evidenced,  conveyed,  and 
secured,  it  will  be  more  in  order  to  consider  the  parties 
to  the  contract. 

It  may  be  stated,  generally,  that  all  persons  who  have  wiioinaybe 
capacity  to  execute  any  deed  may  be  the  grantors  of  8™**®"- 
annuities,  whether  such  persons  be  politic  or  natural. 
With  regard  to  corporations,  there  seems  to  be  no  restraint  Corporations, 
upon  their  granting  annuities,  if  they  do  not  charge  funds 
which  they  hold  merely  as  trustees,  and  do  not  fall  within 
the  restraining  statutes,  which  will  be  stated  hereafter. 
It  must  be  noticed,  however,  that  by  the  late  act,  2  &  3 
Will.  IV.  c.  69,  municipal  corporations  are  prohibited  from 
spending  or  charging  the  corporation  funds  for  any  par- 
liamentary election  purposes.  The  king,  indeed,  cannot  TIm  Kiag. 
now  create  a  rent  so  as  to  be  a  charge  upon  the  crown 
lands,  although  formerly  his  power  over  them  was  unre- 
stricted ;  (a)  but,  as  to  annuities,  he  may  grant  any  pen- 
sions, so  that  he  do  not  exceed  the  amount  of  his  revenue 
settled  by  the  civil  list.  As,  however,  the  king  cannot  be 
personally  responsible,  he  must  specify  in  his  grant  who 
is  to  pay  the  annuity,  otherwise  it  will  be  of  no  avail,  (b) 
While  there  are  various  pensions  which  the  legislature 
have  authorised  the  crown  to  grant  to  officers  of  the  crown 
on  their  retirement,  and  which  are  charged  upon  the  con- 
solidated fund  of  the  kingdom. 

The  government  also,  as  was  observed  in  the  introduc- 
tory essay,  grants  annuities  through  the  instrumentality  of 
certain  commissioners,  in  the  form  and  under  the  regula- 
tions appointed  by  Act  of  Parliament,  10  Geo.  IV.  c.  24. 

(a)  Com.  Dig.  PrerogaUve,  D.  88. 

(6)  F.  N.  B.  152  ;  Sdk.  58  ;  Dyer,  92,  b. 
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CHAP.  II.        Certain  communities  have  been  incorporatedj  either  by 

oBANTOBB. '    the  legifikture  or  the  king's  charter,  for  the  express  pur- 

Certaincommir  P^^^  ^^  granting  annuities,   of  which  common  instances 

nitieft  em-         occur  in  the  public  insurance  and  annuity  companies.    And 

gnmt  annuities*  there  are  many  private  associations  of  individuals  who  have 

combined,  according  to  various  rules  and  regulations,  mu* 
tually  to  grant  or  secure  annuities  to  themselves  or  their 
relatives. 
Local  trustees.        A  power  to  grant  annuities  for  the  loan  of  money  is 

usually  inserted  in  most  Acts  of  Parliament  passed  for  the 

Creadon  of  turnpike  trusts,  or  for  the  making  of  canals  or 

docks,  or  for  similar  local  purposes ;  and  in  some  instances 

the  terms  on  which  the  annuity  shall  be  granted  are  ex- 

-pressly  limited,  to  prevent  any  improper  or  extravagant 

loans. (a) 

Chuichwaidens      The  statute  59  Geo.  III.  c.  12.  s.  15.  has  also  conferred 

and  overeeers  of  ^  power  upon  churchwardens  and  overseers  of  a  parish, 

who  are  not  otherwise  a  corporate  body,  to  grant  annuities 
for  parochial  purposes.     So  by  3  Geo.  IV.  c^  72.  s.  6. 
Churchwaidens  churchwardens  and  chapelwardens  may  grant  annuities  in 
•"^^'•P*^"       order  to  raise  money  for  the  building  and  repairing  of 

churches. 

Where  an  Act  of  Parliament  authorizes  the  raising  a 
sum  of  money  by  annuities,  care  must  be  taken  not  to 
exceed  that  sum,  for  the  Courts  are  strict  in  their  con- 
struction of  the  authority,  and  will  not  sanction  any  rates 
which  may  be  imposed  for  the  payment  of  the  whole  sum, 
a  part  of  which  exceeds  that,  the  raising  of  which  is  autho- 
rized, since  not  only  is  the  rate  bad  for  the  excess,  but 
where  it  is  general  it  is  bad  for  the  whole.  (&)  If  the  rate 
can  be  any  way  severed,  so  that  there  appears  to  be  a  dis- 
tinct rate  for  the  excess,  then  it  seems  that  that  only  would 
be  bad,  and  the  other  might  be  supported. 

The  restrictions  above  referred  to,  as  imposed  upon  ec- 
clesiastical and  collegiate  corporations,  prevent  them  from 

(a)  See  Wilde,  Sapp.  to  Bart.  Con.  vol.  iii.  p.  96. 
(6)  Richter  v.  Hughes,  2  B.  &  C.  499. 
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ciMiging  their  possessions,  and  will  be  considered  more  at    CHAP.  II. 
length  in  a  subsequent  chapter.     But  it  seems  not  alto-     omANTORs.* 
gether  out  of  place  to  notice  here,  that  where  a  society  or  Anodatioos 
company  is  formed  upon  the  plan  of  raising  a  fund  by  S"??*|J^^ 
annual  or  other  subscriptions,  out  of  which  annuities  are  to  diride  ludi,  m 
be  paid  to  themselves,  after  a  certain  age,  or  to  the  widows  ^jj^^^^^' 
or  children  of  the  subscribers,  on  their  death,  or  on  any  ants, 
other  contingency,  the  members  become  trustees  of  the 
&nd  so  raised,  for  the  benefit  of  the  different  claimants,  and 
will  not  be  allowed  to  dissolve  the  society,  and  distribute 
the  collected  funds,  if  there  be  any  persons  entitled  to  the 
payment  of  annuities,  under  the  covenants  or  regulations  of 
the  society.  The  claimants  have  a  vested  interest  in  the  fund, 
which  will  be  protected  by  a  Court  of  Equity,  though  through 
miscalculation  or  error  in  the  formation  of  the  association, 
the  subscriptions  become  insufficient  for  the  payments,  ac- 
cording to  the  original  proposition.     Probably  the  existing 
subscribers  may  withdraw,  and  abandon  their  contingent 
interest  in  the  fund,  and  thus  relieve  themselves  from  their 
liabilities ;  but  this  will  depend  upon  the  terms  of  the  cove^ 
nants  which  they  have  entered  into.    These  observations 
were  deduced  firom  a  case  (a)  which  occurred  in  Ireland 
before  the  Court  of  Exchequer,  where  an  application  was 
made  with  success  by  the  widows  of  the  members  of  an 
annuity  company  in  that  kingdom,  to  restrain  the  surviving 
members  firom  dissolving  the  society  and  dividing  the  funds. 
In  this  country  there  have  been  some  cases  (b)  which  estab- 
lish that  the  company  cannot  dissolve  itself,  so  as  to  defeat 
the  claims  which  arise  under  the  original  engagement.  But 
on  an  application  to  a  Court  of  Equity,  an  inquiry  will  be 
there  instituted  as  to  the  state  of  the  association,  as  to  the 
correctness  of  its  constitution,  and  whether  its  object  may 
be  eflfected  by  any  reasonable  modification  of  the  plan, 
either  in  the  increase  of  the  subscription,  or  in  the  diminu- 
tion of  the  annuities ;  and  there  will  be  a  decree  for  that 

(a)  Caxtland  v.  Lyster,  Ridg.  Lapp,  and  Lef.  R.  280. 
(6)  Peane  V.  Piper,  17  Vea.  1 ;  Buckley  v.  Cater,  ib.  cit.  Reeve  v.  Par- 
iuu,  2  J.  &  W.  390. 
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CHAP.  II.     which  may  be  the  result  of  the  inquiry.    Should  it  be  found 
GRANTORS. '    imposslble  to  sustain  the  society^  the  Court  will  make  such 


a  distribution  of  the  Junds  yet  remaining  as  under  the  cir- 
cumstances of  each  particular  case  may  be  adjudged  advis- 
able and  equitable  between  all  the  parties.  It  is  manifest^ 
therefore,  that  the  members  of  the  society  will  generally  act 
most  prudently  by  referring  their  disputes  in  the  first  in- 
stance to  some  actuary  or  person  conversant  with  the  details 
of  such  subjects,  as  that  will  ultimately  b^  the  result  of  any 
application  to  a  Court  of  Equity. 
Natural  and  Referring  now  to  natural  persons  and  individual  grantors, 

indWidual  per-    j^  ^jj,  ^^  f^^^^  ^^^^  ^^^^  ^^^^  j.^^  ^^  ^^^^  p^^^  j^  ^^^ 

same  situation  as  the  makers  of  other  contracts,  and  are 
EiceptioDs.  subject  to  the  same  exceptions.  The  first  exception  that 
1.  Married  wo-  may  be  mentioned,  is  that  of  married  women.  The  law 
recognizes  no  property  in  them,  and  therefore  their  grants 
are  void.  It  is  expressly  stated  in  Perkins  (a)  that  if  a  feme 
coverte  grant  an  annuity  by  deed,  this  grant  is  void.  But 
though  the  husband  is  entitled  to  the  enjoyment  of  his  wife's 
real  estate  during  his  life,  yet  &he  has  so  far  a  power  over 
it,  that  she  can  join  with  him  in  the  grant  of  a  rent  by  means 
of  a  fine  or  recovery,  which  shall  charge  her  lands.  Any 
grant  by  herself  without  her  husband's  knowledge  and 
assent,  or  in  her  own  name  alone,  though  with  his  assent, 
will  be  void.(6).  It  matters  not  that  the  husband  be  abroad, 
so  that  his  existence  is  uncertain :  if  in  feet  he  be  alive,  the 
grant  cannot  be  supported ;  in  corroboration  of  which  may 
be  mentioned  a  late  case  (c)  in  the  Common  Pleas.  A 
rent  charge  payable  to  a  feme  coverte  for  her  life  was  sold 
for  a  valuable  consideration  by  herself  and  her  husband, 
who  received  the  purchase  money,  and  both  executed  the 
deed  of  conveyance.  The  husband  was  separated  fi*om  his 
wife,  and  she  was  ignorant  where  he  was  to  be  found,  though 
she  had  made  diligent  search  for  him.  On  an  application 
that  the  wife  might  be  allowed  to  levy  a  fine  of  the  rent 
charge  without  her  husband,  the  Court  refused  to  interfere. 

(a)  Grants,  b.  6.  (c)  £.  p.  St  Geoige,  8  Taiin.  690  ;  2  Mo.  662. 

(b)  lb. 
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And  it  was  also  holden  that  ifj  on  a  separation,  certain  CHAP.  II. 
lands  be  assigned  to  her  by  her  husband,  she  cannot  in  her  ^qI^^^^ 
own  name  grant  a  rent  thereout  (a)  If,  however,  she  grant 
a  rent  out  of  her  own  lands,  by  fine,  as  a  sole  woman,  and 
her  husband  and  herself  do  not  reverse  it  during  the  co- 
verture, she  will  be  bound  by  the  grant  after  his  death,  (b) 
There  does  not  appear  any  authority  for  carrying  this  posi- 
tion to  the  case  of  a  mere  deed  by  her  as  a  feme  sole, 
without  the  fine. 

Her  husband  can  only  bind  the  land  during  his  life,  Husband  bound 
unless  she  jom  bim  m  a  fine  or  recovery ;  yet  if  he  survive, 
and  her  interest,  whether  in  the  estate  or  in  chattels  real, 
?est  in  him,  the  charge  will  be  valid  against  him  so  &r  as 
that  interest  extends,  (c) 

Although  a  married  woman  cannot  thus  alone  make  a  Married  women 

-  -  nuty  grant  by 

legal  grant,  she  may  through  the  exercise  of  powers,  where  means  of 
any  such  have  been  given,  create  such  charges,  if  the  autho-  P**'^"* 
rity  given  to  her  be  duly  pursued;  for  she  is  considered 
merely  as  the  agent  or  attorney  of  the  party  who  created 
the  power,  and  her  charge  is,  as  it  were,  that  party's  dispo- 
sition, {d) 

A  Court  of  Equity,  however,  acknowledges  the  separate  ^"^"^^^ . 
property  of  a  married  woman,  and  accordingly  her  contracts  t  Court  of 
are  there  enforced*   Therefore,  where  property  is  conveyed  ^'^'•y' 
to  her  separate  use,  she  has  the  fiiU  disposition  of  it,  and 
nuiy  grant  an  annuity,  which  shall  be  a  charge  thereon. 
Thus  where  property  is  conveyed  to  trustees  to  pay  the 
annual  produce  to  a  married  woman,  to  her  separate  use, 
or  bto  her  hands  alone ^  she  may  assign  the  same  as  a  secu- 
rity for  the  grant  of  an  annuity.     In  one  case,  (e)  indeed. 
Lord  Rosslyn  refiised  to  enforce  the  wife's  grant  of  an 
annuity  secured  on  her  separate  estate,  because  he  doubted 
whether  she  could  give  such  security,  and  because  her 
trustee  had  given  notice  to  the  purchaser  of  the  annuity 
that  he  would  not  consent  to  it     But  that  case  is  wholly 

(a)  PerL  Grants,  s.  8.  (d)  Sugd.  Powers,  166. 

(6)  lb.  s.  20.  (0  Mores  v.  Huish,  6  Ves.  692. 

(c)  1  Pies.  Ab.  343;  Co.  L.  184.  b. 


■ 
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CHAP.  II.  at  variance  with  all  the  later  authorities,  which  have  estab- 
'oBAHTOEs!''  lished  the  wife's  fall  power  over  her  separate  estate,  and 
was  carefally  examined  by  Sir  W.  Grants  in  a  subsequent 
case  of  Essex  v.  Atkins,  (a)  when  that  learned  judge  con- 
troverted the  positions  of  Lord  Rosslyn,  and  decided 
contrary  thereto,  holding  that  the  married  woman  having 
free  control  over  her  separate  estate,  might  charge  it  with 
an  annuity,  and  if  the  assent  of  her  trustee  was  not  required 
to  her  disposition  thereof,  his  dissent  was  of  no  conse- 
quence. 

In  Wagstaffe  v.  Smith,  and  Power  v.  Bailey,  there  was 
no  objection  made  by  the  trustee,  and  the  annuity  granted 
by  the  wife  was  in  both  cases  supported.  In  the  former,  (b) 
certain  bank  annuities  were  limited  in  trust  to  permit  a 
married  woman  to  take  the  dividends  to  her  own  use  for 
life,  independent  of  her  husband.  In  consideration  of  a 
sum  of  money  paid  to  herself  and  her  husband,  she  assigned 
these  dividends  to  a  trustee  to  secure  the  grant  of  an  annuity, 
and  the  grant  was  established.  Again,  in  Power  v.  Bailey,  (c) 
previous  to  a  marriage,  it  was  agreed  by  articles  of  settle- 
ment, that  the  wife's  separate  estate  should  be  vested  in 
trustees  for  her  sole  and  separate  use,  and  that  she  should 
have  fall  dominion  and  control  over  it.  She  granted,  with 
the  privity  of  her  husband,  an  annuity  to  a  young  lady  who 
lived  with  her,  and  charged  her  estate  with  it.  It  was  held 
by  Lord  Manners,  after  her  marriage  with  a  second  husband, 
to  be  a  specific  lien  upon  her  separate  estate  so  agreed  to 
be  settled  upon  her. 

And  in  the  last  case  (d)  a  testator  devised  a  freehold 
estate  to  trustees,  to  pay  the  rents,  as  they  became  due, 
into  the  hands  of  his  wife,  and  not  otherwise,  for  her  life, 
to  her  separate  use,  and  not  to  be  subject  to  the  control  of 
any  future  husband,  and  directed  that  the  receipts  of  his 
wife  alone,  for  what  should  be  actually  paid  into  her  own 

(a)  14  Ves.  542.    See  also  Brown  v.  Like,  ib.  302. 

(6)  9  Ves.  520. 

(e)  1  Ba.  &  Be.  49. 

(d)  ActoD  V.  White,  1  S.  &  8. 429. 
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proper  hands^  should  be  good  discharges.  The  Vice  Chan-  CHAP.  II. 
cellor  decided  that  this  was  no  restraint  upon  her  power  of  ^o"^^q^ 
alienation.  He  said,  "  It  is  now  too  late  to  contend  that  a 
ladj  is  restrained  from  the  power  of  alienating  her  life 
interest,  because  it  is  given  to  her  sole  and  separate  use, 
and  is  to  be  paid  into  her  own  proper  hands,  and  upon  her 
receipt  alone.  The  contrary  is  settled  by  repeated  autho- 
rities." 

It  is  manifest  that  it  is  often  very  desirable  to  restrain  a  Power  of  alien- 
married  woman  from  disposing  of  her  separate  estate,  and  anJj^iStiOTl^  ^ 
especially  from  charging  it  with  an  annuity.  It  was  indeed  "»»J.  ^*«- 
held,  that  if  she  had  not  the  power  of  disposing  of  it,  she 
could  not  grant  an  annuity  out  of  it ;  (a)  and  this  has  given 
rise  to  the  clause,  not  now  uncommon,  which  imposes  a 
restriction  upon  a  married  woman's  alienating  her  separate 
estate,  by  way  of  anticipation  of  the  future  accruing  pay- 
ments. This  clause  was  at  first  open  to  some  doubt  as  to 
its  legality,  but  it  is  now  established  as  perfectly  valid.  (&) 
It  has  also  been  the  opinion  of  Lord  Eldon,  that  where  a 
married  woman  is  possessed  of  a  separate  estate  under  a 
power,  which  also  restrains  her  alienation,  even  a  fraudu- 
lent concealment  by  her  of  this  restriction  will  not  give 
^lidity  to  the  charge,  since  it  is  entirely  a  question  of  in- 
tention in  the  settlor,  which  her  conduct  cannot  afiect. 
However,  in  the  case  (c)  before  him  the  fraud  was  not  proved, 
and  he  was  not  called  upon  to  give  an  absolute  decision. 

Generally  this  restriction  is  contained  in  an  express  de-  Which  rastricr 
claration,  though  it  may  be  inferred  from  the  circumstances  j^pu^f  ** 
and  terms  of  the  gift,  as  appears  from  Caverley  v.  Dudley,  (d) 
There  a  testator  bequeathed  property  to  trustees  to  pay  the 
produce  to  Lady  D.  for  her  life,  and  after  her  death  to  her 
children.  Lady  D.  charged  this  with  an  annuity  irredeem- 
able. Lord  Hardwicke  held,  that  though  there  were  no 
words  restraining  her  from  raising  money  by  anticipation, 
that  that  was  evidently  intended,  and  therefore  though  she 

(a)  Hovey  ▼.  BlakemaD,  9  Ves.  525,  cit 
{^)  2  Rop.  H.  &  W.  p.  230. 
(e)  Jackaon  ▼.  Hobhouse,  2  Mer.  483. 
W  3Atk.  541. 
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CHAP.  n. 

THE  FABTIE8. 
OB  AUTO  BB. 


2.  Minors,  their 
granU  are  void 
or  voidable  at 
commoii  law. 


Bttt  Toid  since 
17  Geo.  III. 
e.  26.  s.  6. 
53  Geo.  111. 
c.  141.  s.  8. 


might  contract  for  a  loan,  yet  an  annuity  for  her  own  life 
was  not  warranted.  Accordingly  he  directed  that  she 
might  redeem  the  annuity,  which  should  cease  from  the 
filing  of  the  bill  for  redemption.  The  evidence  of  the  intent 
to  restrain  the  alienation  is  not  very  apparent,  but  the  prin- 
ciple is  admitted  and  acted  upon  by  the  Chancellor. 

The  next  exception  applies  to  minors.  It  is  not  quite 
settled  whether  the  grant  of  a  rent  by  a  minor,  at  common 
law,  was  absolutely  void,  or  only  voidable.  In  Perkins  (a) 
it  is  said,  that  if  the  grantee  of  a  rent,  granted  by  an  infiuit, 
distrain  on  the  land,  the  in&nt  may  punish  him  as  a  tres- 
passer, but  cannot  plead  that  he  did  not  grant  by  the  deed, 
for  it  is  not  void,  but  voidable.  And  in  Bacon's  Abrid. 
Infiuicy,  p.  139,  a  case  of  Hudson  v.  Jones  is  cited,  where 
it  was  held  that  an  infant's  grant  of  a  rent  charge  is  not 
absolutely  void,  but  voidable  only.  On  the  other  hand, 
Lord  Holt  has  said,  in  Thompson  v.  Leach,  (&)  that  an 
infant's  grant  of  a  rent  charge  is  not  voidable,  but  ipso 
&cto  void,  for  if  the  grantee  should  distrain,  the  infant  may 
have  an  action  of  trespass  against  him.  Thus  he  adopts 
the  reasoning  of  Perkins,  but  not  the  whole  of  his  position, 
and  there  are  other  authorities  (c)  which  also  treat  the 
infant's  grant  as  void ;  yet  there  is  no  doubt  that  an  infant, 
when  he  came  of  age,  could  confirm  such  a  grant,  and  it  is 
difficult  to  understand  how  a  void  instrument  can  be  con- 
firmed. 

But  in  many  cases,  this  doubt  is  of  little,  if  any,  conse- 
quence, because,  as  minors  are  persons  particularly  exposed 
to  fraud  when  pecuniary  annuities  are  granted,  the  legislature 
has  provided  a  remedy  in  the  statutes,  which  will  require 
much  attention  in  this  treatise,  the  17  Geo.  III.  c.  26.  s.  6, 
and  the  53  Geo.  III.  c.  141.  s.  8,  whereby  it  is  enacted, 
"  That  all  contracts  for  the  purchase  of  any  annuity  or  rent 
charge  with  any  person  being  under  the  age  of  twenty-one 
years,  shall  be  and  remain  utterly  void,  any  attempt  to  confirm 
the  same  afler  such  person  shall  have  attained  the  age  of 

(a)  Grants,  s.  12.  (c)  Com.  D.  Enfant,  I  Prest.  Abe.  324. 

(6)  3  Mod.  310. 
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twenty-one  years  notwithstanding."  And  farther  more  eflec-  CHAP.  ii. 
toally  to  prevent  such  transactions^  the  statutes  go  on  to  ^"h^^' 
enact,  "  That  if  any  person  shall,  either  in  person,  by 
letter,  agent,  or  otherwise,  procure,  engage,  solicit,  or  ask, 
any  person,  being  under  the  age  of  twenty-one  years,  to 
grant  or  attempt  to  grant  any  annuity  or  rent  charge,  or  to 
execute  any  bond,  deed,  or  other  instrument  for  securing 
the  same,  or  shall  advance  or  procure,  or  treat  for  any 
money  to  be  advanced  to  any  person  under  the  age  of 
twenty-one  years,  upon  consideration  of  any  annuity  or 
Teat  charge  to  be  secured  or  granted  by  such  infant  after 
he  or  she  shall  have  attained  his  or  her  age  of  twenty-one 
years,  or  shall  induce  or  solicit  or  procure  any  infant  upon 
any  treaty  or  transaction  for  money  advanced,  or  to  be  ad- 
vanced, to  make  oath,  or  to  give  his  or  her  words  of  honour 
or  solemn  promise,  that  he  or  she  will  not  plead  infancy,  or 
make  any  other  defence  against  the  demand  of  any  such 
annuity  or  rent  charge,  or  for  the  repayment  of  the  money 
advanced  to  him  or  her,  when  under  age,  or  that  when  he 
or  she  comes  of  age  he  or  she  will  confirm  or  ratify,  or  in 
any  way  substantiate  such  annuity  or  rent  charge,  every 
such  person  shall  be  guilty  of  a  misdemeanour,  and  being 
thereof  lawfully  convicted  in  any  Court  of  Assize,  Oyer  and 
Terminer  or  General  Gaol  Delivery,  shall  and  may  be 
punished  for  the  said  offence  by  fine,  imprisonment,  or 
other  corporal  punishment  as  the  Court  shall  think  fit  to 
award/' 

There  does  not  appear  to  have  been  any  prosecution 
under  this  section,  but  in  a  case  which  came  before  the 
Court  of  Common  Pleas,  Dallas,  C.  J.  stated  that  an 
attorney  who  knowingly  raised  money  for  an  infant  by  way 
of  annuity,  though  he  was  himself  the  nominal  grantor, 
was  guilty  of  a  misdemeanour,  (a) 

These  statutes  repeal  so  much  of  the  common  law  as  They  are  coo- 
allowed  the  confirmation  of  the  contract  for  the  sale  of  a  ^^  ^  **|f . 

miiior,  ftDd  do 

pecuniary  annuity,  and  are  confined  to  the  protection  of  not  affect  third 

Mirties  jointly 
liable. 

(a)  Menct  v.  Hammond,  6  Moo.  494. 
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CHAP.  II. 

TBB  PARTIM. 
GRANTOES. 


How  the  acts 
are  restricted. 


Not  confined  to 
life  anoaities  in 
this  renpect. 


Infant's  devise 
and  testament 


3.  Persons 
attainted  cannot 
grant  as  against 
the  Crown. 


the  minor  only.  Accordingly  it  was  decided  (a)  that  the 
separate  covenant  of  one  grantor  of  an  annuity  was  not 
avoided  by  the  infancy  of  another,  who  had  granted  in  the 
same  deed  both  jointly  and  severally.  It  was  not  contended 
that  the  infant's  deed  was  void  at  common  law,  but  the 
defendant  relied  upon  the  section  of  these  actSj  which  had 
rendered  it  invalid.  However,  Mansfield,  C.  J.  observed^ 
that  "  the  statute  does  not  say  simply  that  the  contract 
shall  be  utterly  void,  but  void  notwithstanding  any  attempt 
to  confirm  the  same  after  the  infant  shall  have  attained  the 
age  of  twenty-one  years,  so  that  the  legislature  was  aware 
that  the  contract  made  by  the  infant  was  void  at  common 
law.**  But  it  is  certainly  open  to  doubt  whether  the  sta- 
tutes warrant  that  inference. 

These  statutes,  as  will  also  appear  hereafter,  are  re- 
stricted to  the  purchase  and  sale  of  annuities  for  pecuniary 
consideration,  and  do  not  apply  to  voluntary  grants  of  an- 
nuities, or  to  those  granted  by  testament,  or  secured  upon 
real  property,  or  property  in  the  ftmds  of  equal  or  greater 
annual  value. 

It  is  observable,  also,  that  the  other  provisions  of  the 
annuity  acts  are  confined  to  life  annuities,  whereas  the 
language  in  these  sections  being  more  general,  namely,  aO 
contracts  for  the  purchase  of  any  annuity  or  rent  charge, 
they  do  not  seem  to  be  so  restricted,  but  to  extend  to  grants 
for  term  of  years,  or  in  fee. 

Hitherto  only  grants  by  infants,  by  deed,  have  been  con- 
sidered ;  but  it  must  not  be  forgotten  that  the  statute  of 
wills,  S4  Hen.  VIII.  c.  5,  which  authorizes  the  devise  of 
rents,  prohibits  a  party  under  twenty-one  firom  devising  at 
all ;  therefore  an  infant  cannot  devise  a  rent  charge.  But 
an  annuity  being  merely  personal  estate,  may  be  bequeathed 
as  early  as  he  can  make  a  testament,  which  is  at  fourteen. 

Another  exception  is  of  persons  attainted.  After  attainder 
for  treason  or  felony,  the  party  attainted  is  incapable  of 
making  a  grant  of  a  rent  which  shall  charge  the  lands  as 


(a)  Haw  V.  Ogle,  4  Taun.  10. 
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against  the  king,  or  the  Lord  to  whom  they  may  escheat,    CHAP.  ii. 
and  as  his  personal   property   becomes  forfeited  to  the     orantobs.  ' 
king,  the  grant  of  an  annuity  will  also  be  invalid,  as  against 
the  Crown,  or  the  Crown's  grantee.     But  in  either  case, 
the  attainted  person,  and  all  claiming  through  or  under 
him,  will  be  bound  by  the  grant,  (a) 

A  pardon  will  restore  to  an  attainted  person  his  capacity  A  grant  after  a 
of  acquiring  and  charging  his  subsequently  acquired  pro-  ^^!^^  ^ 
perty ;  therefore  the  grant  of  a  rent  out  of  lands  purchased 
or  descended  since  the  pardon,  or  of  an  annuity  after  that 
act,  will  be  valid  even  against  the  Crown.  The  pardon,  to 
be  available,  must  formerly  have  been  granted  under  the 
great  seal,  but  now,  by  the  6  Geo.  IV.  c.  25,  it  is  provided 
diat,  in  the  case  of  free  pardons,  the  prisoner's  discharge 
and  the  performance  of  the  condition,  in  the  case  of  a  con- 
ditional pardon,  shaU  have  the  eflfect  of  a  pardon  under  the 
great  seal. 

Again,  a  person  absolutely  destitute  of  understanding  3.  Idiou  and 
cannot  execute  a  valid  grant,  for  an  idiot's  grant  is  void.  "°^^' 
But  where  a  man,  originally  sane,  becomes  a  lunatic,  and 
dien  makes  a  grant,  although  he  cannot  avoid  it  himself  by 
alleging  his  incapacity  in  Court,  yet  it  is  now  allowed  that 
in  all  cases  where  he  can  plead  Non  est  factum,  he  may 
give  in  evidence  that  he  was  a  lunatic  at  the  time  of  its 
execution,  and  therefore  that  the  deed  is  void.  (6)  He  may 
also  prove  that  the  grantee  availed  himself  of  his  mental 
infirmity  to  practise  fraud  or  deception  upon  him,  and  thus 
also  avoid  the  grant,  as  in  other  cases  of  fraud,  (c) 

Although  a  party  cannot  himself  plead  his  own  lunacy  or 
insanity,  so  as  to  avoid  the  grant,  yet  after  his  death  his 
heir  or  personal  representative  may,  and  the  grant  will  be 
void  as  against  him.(c{)  It  is,  indeed,  stated,  that  no  person 
can  avoid  it  during  the  grantor's  life,(^)  but  it  may  be 
doubted  whether  this  general  position  is  supported  by  legal 
priod^es. 

(a)  1  Perk.  Grante,  s.  26.  (d)  Perk.  Grante,  s.  21. 

(h)  2  SUrk.  Evid.  Deed.  (e)  lb. 

(c)  Browne  ▼.  Joddrell,  1  M.  &  M.  105. 
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Relief  in  Chan- 
cery OQ  com* 
mittion. 


4.  Grants  by 
inaoWents  and 
bankrupts  are 
void  as  against 
creditors. 


In  Chancery,  if  a  man  be  found  a  lunatk,  on  a  com- 
mission, all  his  acts  done  since  the  time  when  his  lunacy  is 
found  to  have  commenced,  are  invalidated,  and  any  grant  of 
A  rent  or  annuity  would  be  void,  unless,  indeed,  the  insane 
person  have  a  lucid  interval,  when  he  may  execute  a  grant 
which  will  be  valid,  though  he  should  be  snbsequendy  found, 
on  an  inquisition,  to  have  been  a  lunatic  at  a  time  prior  to 
die  grant  It  is  a  question  of  fact,  which  will  probably  be 
«ent  as  an  issue  for  a  jury  to  determine,  whether  the  party, 
when  he  execoted  die  grant,  were  sufficiently  sane  to  mi^ 
derstand  the  nature  of  the  act  he  was  doing.  The  reader 
will  find  in  Collinson  on  Lunacy(a)  the  account  of  a  trial 
before  Lord  EQenborougfa,  to  try  the  validity  of  a  grant  of 
an  annuity  by  a  lunatic  dmring  a  lucid  interval,  in  which 
the  grant  was  established. 

Equitable  relief  may  also  be  sought  where  the  grant  has 
been  fraudulently  obtained  -  from  one  labouring  under  per- 
manent or  temporary  mental  imbecility.  Such  relief  would 
be  granted  to  the  representatives  of  die  grantor,  and  pro- 
bably to  himself,  though  there  should  be  no  commission  of 
lunacy. 

Here,  also,  may  be  noticed  certain  incapacities,  which 
afiect  persons  who  are  insolvent,  and  render  their  acts  to  a 
certain  extent  void.  By  the  statute  13  Ebz.  c  5,  perpetu- 
a4«d  by  29  Eliz.  c.  5,  all  grants  of  property,  and  rents 
among  the  rest,  are  declared  void  as  against  the  grantor's 
creditors,  unless  the  grantee  gave  a  good  consideration,  and 
had  no  notice  of  the  grantor's  intended  collusion.  And  by 
the  statute  S7  Eliz.  c.  4,  perpetuated  by  S9  Elis.  c.  18, 
ghints  made  to  defraud  subsequent  purchasers,  are  declared 
void  as  against  them,  unless  granted  to  persons  who  have 
bona  fide  given  good  consideration.  These  acts,  however, 
expressly  confine  the  avoidance  to  the  pardes  defrauded, 
and  to  those  claiming  under  them. 

Again,  by  the  bankrupt  act,  6  Geo.  IV.  c.  16.  s.  ^S^ 
''if  any  bankrupt,  being  insolvent,  shall,  upon  the  marriage 


(a)  Fauldor  v  Silk,  p.  390. 
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of  any  of  his  children,  or  for  some  valuable  consideratioii,  CHAP.  II. 
lui?e  conveyed,  assigned,  or  transferred  to  any  of  his 
children,  or  other  person,  any  hereditaments,  fees,  offices, 
or  annuities,  the  commissioners  have  power  to  dispose 
of  the  same,  and  such  sale  will  be  valid  as  against  the 
bankrupt  and  all  claiming  under  him,**  so  that  a  trader, 
ittbject  to  the  bankrupt  laws,  if  insolvent,  cannot  assign 
or  convey  any  annuity  so  as  to  vest  the  property  therein 
in  any  person,  even  for  a  valuable  consideration,  if  he 
sfierwards  be  declared  a  bankrupt.  And  as  to  his 
granting  an  annuity  or  rent,  besides  the  statutes  of  Eli- 
sabeth, which  would  apply  in  some  cases,  it  is  also 
enaeted  by  the  6  Geo.  IV.  c.  16.  s.  81,  that  all  convey- 
ances by,  and  all  contracts  and  other  dealings  with  any 
bankrupt,  bona  fide  made  and  entered  into  more  than  two 
calendar  months  before  the  date  and  issuing  <^  the  com- 
mission against  him,  shall  be  valid,  notwithstanding  a 
previous  act  of  bankruptcy,  provided  the  person  so  dealing 
with  the  bankrupt  had  not  notice  of  any  previous  act  <^ 
bankruptcy.  Therefore,  any  grant  of  an  annuity  by  a 
bankrupt,  though  for  a  valuable  consideration,  after  an  act 
of  bankruptcy,  but  within  two  calendar  months  from  the 
date  of  the  commission,  will  be  void. 

Lasdy,  by  1  Will.  IV.  c.  47,  re^nacting  3  &  4  Will.  III. 
e.  14,  all  wills  and  testaments  whereby  rents  or  other  real 
property  are  devised,  which  would  be  liable  to  the  discharge 
of  the  devisor's  or  testator's  debts,  are  declared  void  as 
agamst  the  creditors  entitled  to  charge  the  same.  The 
prohibition  created  by  these  statutes  would  not  be  avoided 
by  any  instrument  which  is  really  testamentary,  though  in 
language  and  appearance  it  is  a  deed  inter  vivo6.(a) 

It  is  not  proposed  to  discuss  the  various  decisions  upon 
dteae  statutes,  though  some  observations  will  be  made  upon 
them  in  a  subsequent  part  of  the  treatise. 

It  is  now  to  be  considered  who  may  be  the  grantees  of  a 

(a)  Peacock  v.  Monk,  1  Yes.  S.  127. 
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CHAP.  XL  rent  or  annuity.  Here  also  the  general  proposition  iequally 
^obawbm!*  applies,  that  all  persons  have  the  capacity  of  takings  subject 
Who  ma  be  ^^  ^®  qualifications  which  arise  in  certain  instances.  Thus 
grantees  of  reou  attending  first,  as  before,  to  corporate  persons;  they  have 
an  annuiues.  ^j^^  power  to  take  grants  of  annuities,  or  rents  under  the 
1.  Corporationa.  limitations  imposed  by  the  statutes  of  mortmain.  Whatever 

may  have  been  their  power  at  common  law,  it  is  well  known 
that,  firom  very  early  times,  corporations  have  been  pre- 
vented from  taking  to  hold  any  land  or  tenements  in  fee, 
without  the  Crown's  licence.     A   distinction  accordingly 
prevailed  between  a  rent  and  an  annuity,  the  former  being 
treated  as  realty,  and  therefore  a  subject  of  mortmain,  the 
latter  as  personalty,  and  therefore  not  falling  under  the  pro- 
hibition, (a)    A  rent  not  being  the  subject  of  tenure,  did  not 
like  land  escheat  to  the  lord,  but  was  forfeited  at  once  to  the 
Crown.     But  a  licence  to  hold  was  grantable  by  the  king 
after  the  execution  of  a  writ  ad  quod  damnum,  which  satis- 
fied him  that  no  injury  would  ensue  to  him  or  any  other 
person  from  the  grant ;  (6)  although  a  practice  prevailed  of 
obtaining  the  licence  without  the  necessity  of  the  writ. 
Some  doubts  existed  as  to  the  legality  of  the  king's  licence, 
especially  after  the  dispensing  power  claimed  by  James  II. 
had  been  expressly  abolished.  Accordingly,  the  statute  7  &  8 
Will.  III.  c.  37,  was  passed,  which  authorized  the  king  to 
grant  licence  to  a  corporate  body  to  take  and  hold  rents  in 
perpetuity  or  otherwise,  free  from  forfeiture.     Again,  how- 
ever, restraints  were  imposed  upon  the  taking  of  grants 
under  devises  by  corporations.     By  the  statute  of  wills, 
devises  to  corporate  bodies  were  excepted,   though  the 
statute  43  Eliz.  c.  4.  authorized  the  devise  for  charitable 
uses.     Much  mischief,  however,  was  found  to  arise  from 
this  latter  act,  and,  to  prevent  it,  the  statute  9  Geo.  II* 
c.  36.  was  passed,  which  has  rendered  void  the  grant  or 
conveyance  of  any  rent  or  tenement,  or  of  money  or  stock,  &c. 
to  be  laid  out  in  the  purchase  of  any  tenement  or  hereditament, 
to  any  body  corporate,  or  otherwise  for  any  charitable  use 

(a)  Co.  L,  2  b.  {b)  Fite.  N.  B.  222. 
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wfaatever,  unless  by  deed  executed  twelve  calendar  months    CHAP.  II. 
before  the  death  of  grantor,  and  enrolled  in  Chancery  within    ^crawt«™* 

six  months  after  execution,  to  take  efiect  immediately  on  

the  making  thereof,  and  irrevocable.  There  is  a  proviso 
which  exempts  the  universities,  and  the  colleges  of  Eton, 
Winchester,  and  Westminster,  from  the  operation  of  the  act. 

Thus  rents,  or  money  given  to  purchase  them,  cannot  be  Rents  granted 
conveyed  to  bodies  corporate  without  the  king's  licence,  or  voj™ I'  annudtiM 
unless  the  provisions  of  this  act  be  complied  with.     But  >ivot; 
there  is  no  restriction  on  the  grant  of  a  personal  annuity,  except  where 
Where,  however,  real  estate  is  bequeathed  to  purposes  voSdevi»r* 
which  render  the  devise  void  under  this  statute,  and  an 
annuity  is  also  bequeathed  to  accompany  and  be  dependant 
upon  that  devise,  such  bequest  is  invalid.     As  where  cer- 
tain houses  were  devised  for  the  habitation  of  the  poor  of  a 
parish,  and  the  interest  of  stock  in  the  fimds  was  bequeathed 
to  those  who  should  inhabit  them,  (a)  and  also  where  a 
chapel  was  to  be  built,  and  an  annuity  was  to  be  paid  to 
the  minister  therein  (6),  in  both  cases  the  latter  bequests 
were  held  to  be  void.    An  annuity,  however,  is  not  affected 
by  a  gift  in  the  original  conveyance  of  the  fund  charged  to  a 
charitable  use  after  the  death  of  the  annuitant,  (c) 

It  may  be  noticed  that,  when  a  rent  void  under  this  sta- 
tute has  been  charged  upon  a  particular  estate,  which  is 
derised  away,  it  sinks  for  the  benefit  of  the  devisee  of  the 
land,  in  the  absence  of  all  declaration  by  the  devisor.  (e() 
But  if  there  have  been  a  general  devise  of  the  property, 
subject  to  the  rent,  it  was  the  opinion  of  Lord  Camden  that 
the  heir  was  entitled  to  the  benefit  of  tliis  charge,  because 
there  Was  an  evident  intention  that  the  devisee  should  have 
the  estate  subject  thereto,  and  this  was  carved  out  of  it.(a) 

Without  extending  this  inquiry  farther,  a  case  before 
Lord  Hardwicke  may  be  mentioned,  where  he  held  a 
bequest  of  a  sum  of  money  to  be  laid  out  in  land  for  an 

(a)  A.  G.  V.  Goulding,  2  B.  C.  C.  428. 
(h)  Chapman  v.  Brown,  6  Ves.  4lO. 
(0  Waite  T.  Webb,  6  Madd.  71. 

(d)  Baker  v.  Hall,  12  Ves.  497. 

(e)  Gnvenor  v.  HaUam,  Amb.  642.    See  Wright  v.  Row,  1  B.  C.  C.  61. 
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CHAP.  II.    annuity  to  a  minister  to  preach  an  annual  aermon^  and 

"ra'ntm*"*   keep  a  tombstone  and  inscription  in  repair^  and  to  a  corpo* 

"  ration,  for  keeping  an  account  thereof,  to  be  void,  as  being 

for  a  charitable  use.  (a) 

^f^™J^^_       An  unincorporated  community,  or  body,  cannot  take 

not  take  u  inch,  grants  Otherwise  than  in  the  individual  characters  of  the 

members,  and  if  the  persons  be  uncertain,  the  grant  will  be 
void.  Thus  the  parishion^s  or  inhabitants  of  a  parish  are 
too  uncertain  to  be  the  grantees,  (b)  So  churchwardens  are 
only  incorporated  in  law  for  the  care  of  the  church.  Ac- 
cordingly a  rent  granted  to  the  churchwardens  of  a  parish^ 
to  keep  a  fimily  vault  in  repair,  was  held  to  be  void  at  law 
by  Lord  Camden,  though  it  would  be  a  trust  on  the  heir  mt 
law  in  equity. (c)  But  the  statute  59  Geo.  III.  c.  18.  s.  30« 
empowers  the  churchwardens  and  overseers  of  the  poor  of 
any  parish  to  receive  the  assignment  of  the  pension  to 
which  any  pauper  is  entitled  for  services  in  the  navy,  royal 
marines,  army,  or -ordnance.  The  ordinary  mode  of  making 
grants  for  the  benefit  of  a  parish  is  to  grant  to  a  trustee, 
with  directions  to  pay  to  the  parish  officers  for  the  time 
being.  Again,  the  legislature  has  enacted  that  the  visitors 
of  a  lunatic  asylum  may  take  any  interest  in  lands  given 
them,  notwithstanding  the  statutes  of  mortniain.  (c^  An 
inconvenience  sometimes  happened  to  parishes  and  public 
charities,  from  the  trustees  appointed  to  receive  the  annuiliea 
or  rents  dying  without  known  heirs.  This  has  been  reme- 
died by  a  very  late  act  of  parliament,  S  8c  S  Will.  IV.  c.  57, 
which  authorizes  the  Court  of  Chancery,  after  advertise- 
ments have  been  made  in  the  Gazette  and  loc^l  nevrspapers, 
for  the  legal  representative  of  the  deceased  trustee,  without 
e£Pect,  to  appoint  a  new  one.  And  where  the  rent  or 
annuity  does  not  exceed  201,  per  annum,  any  five  of  the 
Commissioners  of  Inquiry  into  Public  Charities  may  em- 
power the  resident  ministers  and  churchwardens  or  chapel- 
wardens  of  the  parishes  or  places  interested,  to  receive  the 

(a)  Durour  v.  Motleux,  1  Ves.  S.  321.    (c)  Gravcnor  ?.  Htllum,  Amb.  643. 
(fc)  Co.  L.  3.  a.  (d)  9  Geo.  IV.  c.  40.  ■.  26. 
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suae,  until  the  tniBtee  duly  appointed  appeaar,  or  be  ap*    CHAP.  IL 
pointed  by  the  Court  of  Chancery,  Hl^i!^ 

Turning  now  to  individual  grantees,  some  remarks  will  2.  ladividaar" 
be  necessary  upon  certain  persons  to  whom  annuities  may  gnntev* 
be  conveyed. 

First,  as  to  aliens.  They  by  the  law  of  England  cannot  1.  Aii<uitc«nQt 
hold  real  property  to  their  own  use;  they  may  take  it,  ^^^' 
indeed;  the  conveyance  to  them  will  not  be  void,  but, 
mi  an  inquisition  and  office  found,  it  will  vest  in  the 
Crown,  (a)  sut^ect,  however,  to  such  distribution  as  the 
king  in  his  discretion  may  think  fit,  under  the  authority 
of  the  statute  6  Geo.  IV.  c.  17.  Hence  a  rent  charge 
granted  to  an  alien  is  forfeitable  to  the  king. 

But  personal  property  may  be  held  by  an  alien,  while  his  But  can  hold 
country  is  in  amity  with  Great  Britain;  he  can,  therefoie,  be  JT.!^''^^ 
the  grantee  of,  and  enforce,  an  annuity,  which  is  personalty. 
In  a  tiniie  of  war,  all  obligations  between  the  inhabitants  of 
an  enemy's  country  and  this  cease,  and  cannot  be  enforced 
as  against  each  other,  (b)  As,  however,  the  property  of  alien 
enemies  is  seizable  by  the  king,  the  bonds  and  obligations 
due  to  them  may  be  taken  by  the  Crown,  and  then  it  is  said 
the  king  shall  compel  the  debtor  to  pay  them.  Thus,  if  an 
alien  be  the  grantee  of  an  annuity,  and  a  war  be  declared, 
the  king  may  seize  the  security,  and  compel  the  grantor  to 
pay  him.  Nevertheless,  there  must  be  a  commission  and 
inquisition  to  entitle  the  king,  and  a  peace  before  the  latter 
will  discharge  the  cause  of  forfeiture  .(c)  It  is  probable 
that,  on  die  return  of  peace,  the  grantee  could  claim  all 
arrears  accrued  during  the  war,  which  had  not  been  paid 
to  the  Crown. 

Next  as  to  married  women.    A  married  woman  may  be  2.  Mtnied 
die  grantee  of  an  annuity,  provided  her  husband  do  not  ^^^^^^^ 
disagree  to  the  grant.     It  is  not  required  that  he  should 
expressly  assent  to  it,  as  in  the  case  where  she  is  the 
grantor,  as  mentioned  before ;  it  is  sufficient  if  he  do  not 

(a)  Co.  L.  2  b.  (c)  A.  G.  f.  Weeden,  Paik.  2(>7. 

(b)  RoUo  Abr.  AUen.  196.  B. 
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CHAP.  II.    her  in  directing  the  payments  to  be  retained  in  satisfactioii 
ORANTEM.     ot  the  debt  {a). 
aTlnfanu  may       ^S^^f  *"^  infant  may  be  the  grantee,  but  he  may  waive 
be  Che  grantees,  the  grant  on  his  arriving  at  full  age,  without  assigning  any 

cause,  and  should  he  die  under  age,  his  heir  may  also  waive 
it  (6).  But  if  he  agree  to  it  at  maturity,  it  shdl  not  after- 
wards be  avoided  except  fraud  can  be  shown. 

4.  Persons  at-  If  a  man  commit  treason  or  any  felony  he  may  also  be 
tiJre^urSnnot  ^®  grantee,  but  cannot  hold  the  grant  after  attainder,  for  it 
hold.  then  vests  in  the  crown,  (c)    Since,  however,  a  felon's  right 

to  hold  property  is  restored  on  a  pardon,  this  question  may 
arise,  whether  an  annuity  secured  by  covenant  is  so  de- 
stroyed by  the  grantee's  subsequent  attainder,  that  he  can 
never  again  claim  it.  If  the  grantor  pays  the  annuity  up 
to  the  time  of  the  felony  or  treason,  no  cause  of  action  has 
then  accrued,  although  the  covenant  for  the  future  payments 
will  vest  in  the  crown,  (d)  and  if  the  annuity  be  paid  until 
the  pardon  be  granted,  no  cause  of  action  hath  then  ac- 
crued. The  covenant  being  for  the  payment  of  the.  annuity 
as  it  becomes  due,  to  the  grantee,  it  should  seem  that  after 
the  pardon  the  crown  has  no  right  to  the  then  accruing 
payments,  and  there  is  no  personal  incapacity  in  the 
grantee  which  prevents  his  suing. 

When  the  annuity  is  secured  by  a  bond,  that  may  be 
forfeited  by  non-payment  before  the  pardon,  of  course  it 
will  then  vest  in  the  crown,  but  should  it  not  be  so  forfeited, 
it  may  seem  in  like  manner  that  the  pardoned  felon  would 
be  entitled  to  enforce  it. 

5.  Idiots  or  ^^  ^^  ^^^^  ^^  person  of  non-sane  memory  may  be  the 
lunatics  may  be  grantee  of  an  annuity,  and,  as  Lord  Coke  (e)  says,  cannot 
^^^               himself  waive  it.     If  a  man  of  non-sane  memory  recovers 

his  intellect,  and  freely  and  knowingly  assent  to  it,  it  shall 
not  be  avoided  by  any  one.  Otherwise  the  heir  of  the 
lunatic,  or  idiot,  may  avoid  the  grant  without  any  cause 

(a)  Brown  v.  Benson,  3  East,  331.  (6)  Co.  Lit  2  b. 

(c)  Ibid.    BuUock  ▼.  Dodds,  2  B.  &  A.  275.    RoberU  ▼.  Walker,  1  Rust. 
&  M.  752. 

(d)  Noy,  155.  (•)  Co.  Lit.  2  b. 
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shown.    However 9  the  reader  is  referred  to  the  observations     CHAP.  il. 
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regarding  lunatic  grantors  in  page  40  above,  which  are    '"»*''**^'"- 


equally  applicable  here. 

Lastly,  since  the  repeal  of  the  laws  against  Papists,  there  6.  Sectarian 
is  no  incapacity  resulting  from  religious  dissent,  if  the  ^!^^2es?*^ 
object  of  the  gift  or  bequest  be  the  maintenance  of  sectarian 
teachers,  (a)  Therefore  in  Attorney  General  v.  Cock,  (6) 
where  a  lady  bequeathed  a  rent  charge  to  the  minister  of 
the  dissenting  protestants  called  baptists,  the  Master  of  the 
Rolls  deemed  it  to  be  valid. 

Besides  the  legal  and  absolute  incapacities  above  consi-  Equitable  inca- 
dered.  Courts  of  Equity  have  introduced  additional  restric-  mgVrom'the 
dons  upon  the  acts  and  contracts  of  persons  standing  in  co°^ential 

*^         ,  *  ^^         relationship  of 

certain  relations  to  each  other.  When  the  situation  of  two  the  parties, 
parties  is  such,  that  one  holds  a  fiduciary  confidence  re- 
posed in  him  for  the  benefit  of  the  other,  it  may  almost  be 
said  that  in  equity  they  cannot  enter  into  contracts  with 
each  other,  nor  can  the  former  receive  any  gift  or  gratuity 
fiom  the  latter.  The  grant  of  an  annuity  therefore  between 
such  parties  will  not  be  supported  in  these  Courts.  This 
incapacity  has  proceeded  upon  grounds  of  public  policy,  to 
which  transactions  between  such  persons  are  opposed.  In 
regard  to  contracts  it  is  the  duty  of  every  person  filling  a 
fiduciary  character,  necessarily  arising  from  his  office,  to 
act  for  those  whose  interests  are  entrusted  to  him,  as  though 
he  were  acting  for  himself;  he  ought  to  exert  all  his  ability, 
and  contribute  all  his  knowledge  and  information  for  their 
advantage.  It  will  be  very  difficult  for  him  to  do  so,  even 
with  the  most  honest  intentions,  in  cases  where  his  indi- 
vidual interest  is  concerned;  and  where  his  honesty  is  im« 
peached,  it  will  be  impossible  for  the  judge,  before  whom 
the  transaction  is  questioned,  to  decide  whether  he  has 
acteW  .fairly  towards  his  trust  or  not.  In  regard  to  acts  of 
bounty,  if  they  were  to  be  allowed,  too  much  opportunity 
would  be  given  for  the  exercise  of  undue  and  improper  in- 
fluence in  some  cases,  or  of  extortion  and  unauthorized 

(a)  Beld.  on  Frot.  Diss.  79.  (6)  2  Ves.  sen.  273. 
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CHAP.  n.  eontroul  m  others.  Henoe  it  has  long  been  established 
diat  such  transactions  cannot  be  supported  in  equity.  Thus 
a  guardian  and  his  ward^  parent  and  child^  attorney  and 
client^  any  trustee  and  the  party  whose  interest  is  confided 
to  him,  cannot  grant  or  receive  annuities  from  each  other. 
The  rule  applies  indeed  in  all  cases  where  the  influence  is 
created,  or  the  confidence  exists,  although  the  party  fills 
no  expressly  recognissed  character.  As  where  a  clergyman 
had  induced  a  lady  to  entrust  the  management  of  her  affiiirs 
to  him,  and  obtained  a  conveyance  of  certain  property  from 
her,  Lord  Eldon  vacated  that  conveyance,  principally  on 
the  ground  of  the  confidential  relation  in  which  he  stood,  (a) 
So  also  a  deed  obtained  by  the  keeper  of  a  lunatic  asylum 
from  a  patient  who  was  alleged  to  be  recovered,  was  set 
aside,  {b) 

It  will  not  be  necessary  to  cite  the  various  cases  in  which 
this  principle  has  been  acted  upon,  yet  the  following  may 
be  briefly  noticed.  In  Young  v.  Peachey,  (c)  a  &ther  in- 
duced his  child  to  sufier  a  recovery  for  a  particular  purpose, 
under  pretence  that  he  would  be  a  trustee,  and  afterwards 
retained  the  absolute  possession,  paying  only  a  small  an- 
nuity to  his  child.  Lord  Hardwicke  set  aside  the  transac- 
tion in  favour  of  the  child's  heir,  not  only  on  the  ground  of 
fraud,  but  also  of  the  relationship  between  the  parties. 
Again  where  a  young  man,  on  his  coming  of  age,  volun- 
tarily granted  to  his  guardian  an  annuity,  at  the  time  when 
the  accounts  were  settled  between  them,  and  there  also 
appeared  in  the  case  to  have  been  some  circumstances  of 
imposition,  the  same  Lord  Chancellor  ordered  the  grant  to 
be  vacated  on  the  grounds  of  public  utility  as  well  as  on  die 
imposition.  "  But  if,"  he  said,  "  after  the  settlement  of  the 
accounts  and  at  liberty,  the  ward,  fully  aware  of  the  con- 
sequences, think  fit  to  make  a  reasonable  grant,  by  w^  of 
reward  for  his  care  and  trouble,  the  Court  would  never  set 
that  aside."  (d) 

(a)  Hugueoin  v.  Baaeley,  1 4  Yes.  273. 

(b)  Wright  V.  Proud,  13  Ves.  136.    See  also  Popham  v.  Brooke,  5  Rum.  B. 

(c)  2  Atk.  256.  (d)  Hylton  v.  HyltoD,  2  Ves.  sen.  54S. 


AND  EENT  CRABGSS.  63 


So  also  in  Gibeon  ▼•  Jeyes,  (a)  Lord  Eldon  cancelled  an     CHAP.  IL 
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amiuity  which  had  been  sold  to  an  old  lady,  infirm  in  mind     oraiitbu. 

and  body 9  and  at  the  advanced  age  of  seventy-one^  by  her  ' 

attorney^  at  an  inadequate  [Nrice.    In  this  case  he  delivered 

an  elaborate  and  excellent  judgm^it,  and  determined  that, 

as  the  attorney  had  not  used  that  extreme  degree  of  cauticm 

and  diligenoe  for  the  interests  of  his  client^  which  the  con- 

necdoB  between  the  parties  required,  the  transaction  could 

not  be  supported.    And  in  Oliver  v.  Court,  (ft)  the  Court  of 

Eichequer  set  aside  a  purchase,  at  an  inadequate  price,  by 

an  auctioneer,  of  property  he  was  directed  to  selL 

Bat  the  application  of  these  equitable  ^mnciiJes  will  be  These  are  not 
modified,  in  some  respects,  by  the  particular  circumstances  i^o'^ew  uni- 

venal,  but  may 

of  each  case.    For  if  a  party,  having  full  knowledge  of  the  be  modified  by 
falae  of  hia  property,  either  by  the  «press  communication  "^^^""^'^^ 
of  his  trustee,  or  fi^om  his  own  participation  in  the  manage-  caw. 
ment  thereof  still  fireely  and  voluntarily  bestows  an  act  of 
bounty  upon  the  trustee  or  person  confidentially  connected 
with  him,  such  an  act  may  be  supported,  (c)    And  where 
there  has  been  such  full  knowledge,  and  no  unfair  repre- 
sentation on  the  part  of  the  trustee,  a  contract  between 
them  has  been  held  valid,  (d) 

It  is  required  that  the  party  impeaching  the  act  should  The  confidential 
clearly  prove  that  the  confidential  relation  was  existing  at  muitte* proved 
the  time  it  was  executed,  (e)     Because  the  restraint  exists  to  be  existing  at 
80  long  only  as  the  fiduciary  and  confidential  connection  ^^^ 
remains;  when  once  that  is  dissolved,  it  is  removed,  and 
the  parties,  becoming  strangers,  may  as  such  contract  or 
grant  and  receive  gratuities.    At  the  same  time  the  disso- 
lution of  the  connection  between  the  parties  is  itself  re- 
garded with  great  jealousy,  and  will  be  examined  with  as 
much  strictness  as  the  transaction  would  have  been  if  the 
connection  had  continued.  {/)    And  when  it  is  once  shown 

(«)  6  Vea.  266.  (h)  8  Pri.  127. 

(c)  Harris  v.  Tremenhere,  15  Ves.  40. 
((2)  Colei  ▼.  Trecotbic,  9  Ves.  234. 

(e)  Evans  ▼.  Brown,  Wigbtw.  102.    Bellew  v.  Rusaeli,  1  Ba.  &  Be.  104. 
Oldham  V.  Hand,  2  Ves.  sen.  259. 

(f)  £z  parte  Lacy,  6  Ves.  625. 


61  THB  LAW  OF  ANNUITIES 


TBS  PARTIBS. 
CBAKTSBS. 


£?^.^'  ?I  ^^^  ^^^^  ^  relation  has  existed^  it  lies  upon  the  party 
filling  the  confidential  character  to  prove  that  it  had  ceased. 
"  I  knowy**  said  C.  B.  Alexander,  in  a  late  case  of  Williams 
V.  Llewellyn,  (a)  *^  my  Lord  Eldon  has  somewhere  said  that 
where  a  purchase  is  made  by  a  person  standing  to  the 
vendor  in  the  relation  of  trustee  or  attorney,  if  the  sale  is 
afterwards  questioned,  it  must  lie  upon  that  person  repre- 
senting  that  character  to  show  that  he  had  at  the  time 
of  the  purchase  thrown  ofi*  that  relation,  and  had  become 
adverse  to  the  parties.**  See  also  the  opinion  of  Lord 
Eldon  in  Cane  v.  Lord  Allen,  (i)  where  his  lordship  holds, 
that  there  may  be  instances  in  which  the  attorney's  purchase 
of  his  client's  property  will  be  sustained. 

Where  a  transaction  is  supported  between  a  solicitor  and 
his  client,  the  former  must  prove  that  he  paid  such  a  price 
for  the  property  as  in  the  exercise  of  his  professional  duty 
he  would  have  advised  his  client  to  accept  from  a  third 
person  (c). 

(a)  2  Y.  &  J.  69.  (6)  2  Dow.  P.  C.  209. 

(e)  Champion  v.  Rigby,  1  Russ.  k  M.  539. 
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OF  THE  CONVEYANCE  OF  ANNUITIES. 


An  Annuity,  being  either  an  incorporeal  real  right  or  Annuities  mut 
existing  by  force  of  an  obligation,  can  only  be  created  and  aeed  ^  de^. 
conveyed  by  deed,  devise  or  bequest  (a) 

But  an  exception  v^as  made  in  early  times,  where  co-  Except  in  par- 
parceners  made  partition,  and  a  rent  was  granted  to  one  ^^^  ^^•■^* 
out  of  the  lands  which  had  been  holden  in  co-parcenary, 
for  equality  on  the  division.  As  the  partition  itself  might 
have  been  by  parol,  so  also  it  was  not  necessary  that  the 
rent  should  have  been  allotted  by  deed,  but  it  might  have 
been  granted  by  mere  words.  (6)  In  like  manner  where  it 
was  granted  to  a  widow,  in  satis&ction  of  her  dower,  no 
deed  was  requisite,  (c)  But  if  it  issued  out  of  other  lands 
than  those  held  in  co-parcenary  or  subject  to  the  dower  it 
could  not  be  by  parol,  {d)  A  rent  granted  on  these  CQn- 
siderations  was  said  to  be  by  common  right. 

Although  this  was  the  rule  at  common  law,  it  is  appre- 
hended that  since  the  Statute  of  Frauds,  (e)  which  requires 
that  the  conveyance  of  all  interests  in  land  shall  be  by 
deed,  or  by  writing  signed  by  the  party  granting  or  his 
agent,  although  a  deed  may  not  be  necessary  in  these  in- 
stances, yet  the  grant  will  not  be  valid,  unless  it  be  in 
writing.  In  practice  it  is  not  very  probably  that  such  a 
transaction  will  take  place  without  a  deed. 

The  proper  instrument  of  conveyance  is  a  deed  of  grant,  A  deed  of  grant 
whereby  the  grantor  immediately  and  presently  grants  the  ^gtrnm^^f 
rent  out  of  the  land  charged,  and  covenants  personally  to  conveyance. 
pay  the  annuity.    In  most  accurate  deeds  there  is  the  grant 
of  the  annuity  by  the  very  word   **  grant."     Hence  an 

(a)  Perk.  Grants,  s.  61.    In  re  Locke,  2  D.  &  R.  606. 

(6)  Litt.  s.  250,  263.  («)  lb.  Hob.  153.  (d)  Mareh,  7. 

(«)  29  Ch.  II.  c.  3,  i.  3,  4.    See  2  Bl.  C.  c.  20. 

F 
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CHAP.  in.  agreement  that  Scott  should  redeem  an  annuity,  formerly 
granted  by  Norris  to  Mores,  and  that  Norris  should  grant 
an  annuity  to  Scott,  was  held  not  to  be  the  grant  of  an 
annuity,  and  therefore  the  executors  of  Norris  were  com- 
pelled to  execute  a  proper  grant  (a).  The  Court  of  King's 
Bench  also  decided  that  an  instrument  which  recited,  that 
it  had  been  agreed  to  sell  an  annuity  secured  upon  pro- 
perty in  the  possession  of  the  grantor,  and  witnessed  that 
the  party  would  execute  proper  deeds  of  conveyance  of  the 
property,  and  covenants  for  the  payment  of  the  annuity, 
but  contained  no  words  of  present  grant,  vras  not  sach  a 
deed  as  conferred  any  right  upon  the  intended  grantee  to 
sue  for  the  arrears  in  a  court  of  law  (6). 
Rents  are  Although  at  common  law  a  rent  can  only  be  created  by 

tattiSSS^!*'   S™'*'  y^*  '*  ""^y  ^  '^'^  "^^"^^  ^y  *^®  "^'^  conveyances, 

which  derive  their  force  from  the  Statute  of  Uses,  (c)    Before 

that  statute  rents  might  have  been  conveyed  to  uses,  though 
annuities  in  fee  could  not.  (d)  And  by  the  4th  and  5th 
sections  of  that  act  it  is  enacted,  *'  that  the  persons  for 
whose  use  the  rent  has  been  granted  shall  be  deemed  to  be 
in  the  seisin  and  possession  of  the  rent,  for  the  same  estate 
as  they  had  in  the  use,  as  if  a  grant  or  other  lawful  conveyance 
had  been  executed  to  them,  by  such  as  were  or  shall  be 
seised  to  the  use  of  the  said  rent,  and  they  shall  have 
power  to  distfain  and  avow,  as  though  the  rents  had  been 
granted  to  them  with  powers  of  distress,  re-entry  or  other 
penalty.**  At  first  it  was  doubted  whether  this  act  was 
prospective  and  referred  to  rents  subsequently  granted,  or 
was'  intended  to  apply  to  those  existing  at  the  date  of  the 
enactment  only;  it  was,  however,  decided  to  be  pro- 
spective, (e) 

Before  it  a  rent  might  have  been  created  by  a  bargain 
and  sale,  because  where  money  had  been  given  for  it  as  an 
equivalent,  equity  would  supply  what  was  wanting  in  legal 

(a)  Nield  v.  Smith,  14  Ves.  491.       (/»)  la  ro  Locke  2  D.  &  R.  G06. 
(e)  3  Prast  Abr.  56.  (d)  Sir  W.  Jonei,  137. 

(«)  Danby  v.  Conyen,  1  And.  51 ;  Anon.  Oyer,  362  b.;  Rhett  ?.  Qodaoii, 
Sir  W.  Jonet,  179. 
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instrument,  because  there  must  be  a  freehold  in  some  other  coNvsviiNcs. 
person,  to  be  executed  in  the  cestui  que  use,  whereas  the 
bai^nor  cannot  have  seisin  of  the  rent,  because  he  cannot 
have  a  rent  in  his  own  land  (a).  But  where  an  estate  is 
conveyed  by  bargain  and  sale  or  a  covenant  to  stand  seised, 
a  rent  may  be  newly  created  or  limited  out  of  the  estate 
so  created  in  the  land  by  these  conveyances,  because  they 
do  not  operate  by  the  transmutation  of  possession  (6). 

Where  it  is  intended  to  limit  a  new  rent  to  uses,  it  may  How  rents 
be  desirable  to  grant  it  to  a  stranger  at  first,  who  may  re^  ^^^  ^ 


grant  it  to  the  intended  uses,  or  it  may  be  granted  to  the 
stranger  to  uses  at  once,  when  the  legal  estate  will  vest  in 
bim.  (e)  "  This,**  says  Mr.  Butler,  **  will  avoid  a  doubt 
which  has  been  sometimes  entertained  of  the  effect  of  the 
statutes  in  executing  such  uses,  on  the  general  ground  that 
the  statute  does  not  operate  on  any  property  which  is  not 
in  existence  before  the  conveyance  to  the  uses;  it  also 
obviates  an  objection  which  sometimes  arises  on  the  grant 
of  a  rent  to  one  for  life,  and  after  his  decease  to  his  sons 
successively  in  tail  male,  on  the  ground  that  each  of  the 
persons  to  whom  it  is  limited  takes  a  distinct  rent;  the 
consequence  of  which  would  be,  that  during  the  life  of  the 
tenant  for  life  the  rents  could  not  be  barred  by  a  recovery, 
and  the  rents  to  the  second  and  younger  sons  would  be 
void  for  remoteness,  as  commencing  after  an  indefinite 
&ilure  of  issue."  (</) 

Mr.  Watkins,  in  his  Treatise  on  Conveyancing,  {e)  says,  Inttrameiits  of 
that^a  rent  may  be  created  by  a  lease  and  release,  but  the  ^^^^^  ^  * 
creation  of  a  rent  seems  hardly  consistent  with  that  instru* 
ment,  which  implies  an  existing  estate. 

It  may  also  be  created  by  the  deed  to  declare  the  uses 
of  a  fine  or  recovery  levied  or  suffered  of  the  land.  (/) 

(a)  Gilb.  Uses,  85. 

(6)  Rtvett  V.  Godion,  Sir  W.  Jo.  179  ;  Sugd.  n.  to  Gilb.  Uses,  85. 

<c)  Sugd.  n.  above  cited;  Co.  Lit.  271  b,  Butl.  note. 

(d)  F.  C.  R.  629,  n. 

(c)  Page  179. 

(/)  Danby  v.  Conyera,  1  And.  51 ;  Bend.  315. 
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Conveyance  of 
annuities  of  in- 
heri  lance. 


Rents  cannot  be 
created  by  way 
of  reservation. 


While,  according  to  Shep.  Touch,  p.  11,  a  fine  maybe 
levied  of  a  rent  not  previously  existing  by  itself,  and  there- 
fore a  rent  may  be  so  created,  but  this  admits  of  doubt.  It 
has  also  been  alleged  that  it  may  be  created  by  a  recovery,  (a) 

A  rent  being  in  existence,  it  may  be  undoubtedly  con- 
veyed by  a  fine  or  recovery,  or  grant  at  common  law,  or  by 
any  of  the  conveyances  under  the  Statute  of  Uses,  for  of 
course  the  lease  and  release  would  be  applicable  in  such  a 
case,  (b) 

In  regard  to  an  annuity  of  inheritance,  it  has  already 
been  stated  that  neither  a  fine  can  be  levied  of  it  nor  a 
recovery  suffered  of  it;  and  as  it  could  not  be  holden  to 
uses,  the  Statute  of  Uses  does  not  apply  to  it,  consequently 
it  cannot  be  conveyed  at  law  by  any  of  the  modes  just 
mentioned.  The  proper  form  is  a  deed  of  assignment, 
which  is  a  species  of  grant.  At  the  same  time  if  any  other 
conveyance  can  be  construed  to  operate  as  an  assignment, 
such  effect  would  probably  be  given  to  it;  and  in  a  court  of 
equity  it  would  doubtless  be  sustained  as  a  declaration  of 
trust. 

As  to  determinable  annuities,  it  has  been  before  contended 
that  they  are  not  legally  assignable;  however  as  the  assign- 
ment is  available  in  equity,  they  may  be  assigned  in  like 
manner  as  perpetual  annuities.  Though  as  a  practical  ob- 
servation it  may  be  remarked  that  there  should  be  contained 
in  the  deed  the  appointment  by  the  assignor,  if  he  be  the 
original  grantee,  of  the  assignee  as  his  attorney,  so  as  to 
authorise  him  to  sue  on  the  original  grant  when  a  necessity 
arises. 

Before  the  Statute  Quia  Emiores  there  might  have  been 
the  creation  of  a  rent  charge  by  way  of  reservation;  as  if 
land  were  granted  in  fee,  with  a  reservation  of  a  rent  and 
a  power  of  distress.  But  since  that  statute  this  cannot  be 
done.(e)     If,  however,  a  man  grant  or  assign  all  his  estate 

(a)  Walk.  Conv.  179. 

(ft)  Taylor  v.  Vale,  Cro.  £.  166;  Baker  v.  Lade,  4  Mod.  149 ;  Saunders 
and  Savin  8  C.  1  Mod.  178. 

(c)  Perk.  Reservation,  a.  662 ;  Roll.  Abr.  Annuity  C. ;  v.  Cooper, 

2  Wils.  375;  Lilt.  a.  217. 
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and  interest  in  the  land,  so  that  no  reversion  remains  in    CHAP.  III. 
him,  and  be  still  to  have  an  annual  sum  paid  him  out  of   convbyancx. 
the  land,  the  contract  amounts  in  effect  to  the  'grant  of 
a  rent  charge  by  the  purchaser  of  the  land,  which  will 
remain  an  incumbrance  thereon  at  least  in  a  Court  of 
Equity,  (a) 


A  deed  of  confirmation  will  also  operate  as  a  grant  of  an  Reot  may  be 
annuity.  It  is  resolved  in  Anne  Mayow's  case,  (6)  that  if  S'coii&mtdon! 
a  feofiee  upon  condition  grant  a  rent  in  fee,  and  the  feoffor 
by  another  deed  confirm  it  to  the  grantee  and  his  heirs,  and 
after  the  condition  be  broken,  and  the  feoffor  enter  for  the 
condition  broken,  yet  the  rent  remains.  And  it  is  decided 
in  that  case  that,  where  the  feoffor  joined  the  feoffee  in  the 
grant  of  a  rent  charge,  though  there  was  only  one  deed, 
yet  it  enured  by  way  of  confirmation,  and  was  not  affected 
by  the  subsequent  breach  of  the  condition. 

Formerly  a  mode  prevailed  of  granting  a  rent,  or  annuity,  Mode  by  way 
by  demise  and  re-demise,  which  was  thus.(c)  The  intended  re-demlae. 
grantor  being  seised  or  possessed  of  an  estate  intended  to  be 
charged,  in  consideration  of  the  money  advanced  for  the 
annuity,  demised  the  land  to  the  grantee  for  a  term  of  years 
at  a  nominal  rent,  providing  that  the  lessee  should  re-demise 
the  same  to  the  grantor  at  a  certain  rent  which  amounted 
to  the  annual  payment  of  the  annuity.  By  an  indenture  of 
even  date  the  grantee  re-demised  the  same  land  to  the 
grantor  at  the  stipulated  rent,  and  retained  a  right  of  entry 
and  a  power  of  distress  on  the  default  of  payment  At 
first  the  grantee  assigned  his  interest  back  to  the  grantor, 
but  that  was  attended  with  this  consequence,  that  the  power 
of  distress  was  gone,  and  on  the  assignment  the  term  merged 
in  the  greater  estate  of  the  original  lessor,  and  therefore  his 
heir  would  not  have  been  bound  by  the  demise,  except  he 
were  expressly  rendered  liable  by  the  covenant  to  pay  the 
rent     Hence  the  re-demise  in  the  form  of  an  under-lease 

(a)  3  Pfest.  Abe.  55. 

(6)  1  Co.  147  b;  Poph.  50,  by  the  name  of  Kettle  ▼.  Esterby ;  Co.  L.  300  a. 
(c)  Floyd  V.  Langfield,  1  Fieem.  218 ;  Goodright  d.  Haie  v.  Board,  3  Doug. 
148;  3  Wood*!  Cost.  1 19. 
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R«nU  and  an- 
nuities by  pre- 
•cription. 


Indirect  |;ranU 
of  annuities. 


was  adopted.  This  proceeding  was  complicated,  and  ilow 
would  be  very  expensive,  but  it  appears  to  have  been  intro- 
duced when  doubts  were  entertained  as  to  the  legality  of 
rents  charged  for  the  security  of  an  annuity.  And  by  this 
method  the  grantee  was  enabled  to  render  his  distress 
available,  since  he  stood  in  the  situation  of  a  landlord,  and, 
therefore,  after  the  statute,  1  &  S  W.  III.  c.  6,  was  em- 
powered to  sell  the  goods  taken  on  the  distress,  a  power 
which  the  grantee  of  a  rent  charge  does  not  possess  even  to 
this  day,  unless  it  be  expressly  given  in  the  grant 

In  the  Courts  of  Equity  this'was  considered  in  its  true 
character  of  the  grant  of  an  annuity;  and  therefore,  if  the 
grantor  left  any  arrears  at  his  death,  though  the  heir  was 
liable  for  the  accruing  payments,  the  personal  estate  of  the 
deceased  was  responsible  for  those  arrears  to  the  heir,  (a) 

Rents  and  annuities  sometimes  exist  by  prescription,  in 
which  case,  as  in  other  prescriptive  rights,  long  enjoyment 
leads  to  the  presumption  of  a  grant  before  the  time  of 
memory.  Where  rents  are  annexed  to  manors,  if  they  be 
by  prescription,  they  may  be  parcel  of  the  manor,  and  will 
therefore  pass  on  the  conveyance  of  the  manor  though  not 
mentioned,  and  even  though  the  word  '*  appurtenances'*  be 
omitted,  (b)  But  it  is  doubted  whether,  when  a  rent  has 
been  created  within  the  time  of  legal  memory,  it  must  not 
be  specifically  named  in  the  conveyance,  because  it  seems 
that  a  grant  of  a  manor,  and  of  all  lands  and  rents  parcel  or 
reputed  parcel  of  the  manor,  is  not  sufficient  to  carry  the 
new  rent,  (c) 

Hitherto  the  direct  grant  of  annuities  and  rents  has  been 
considered,  but  there  are  several  modes  by  which  an  an- 
nuity is  commonly  granted,  though  indirectly.  Thus  the 
grantor  executes  a  bond  in  a  penalty  conditioned  for  the 
due  payment  of  the  annuity,  which  becomes  absolute  on 
aqy  default;  and  he  usually  gives  a  warrant  of  attorney  to 
enter  up  judgment  against  him  in  a  certain  sum,  which  is 
subject    to   a   defeazance,   containing   similar   conditions. 

(a)  Cocker  v.  Bevis,  2  Freem.  129.  (6)  Anon.  Godb.  3. 

(c)  Foreman  v.  Bobham,  Moore,  190. 
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Where  a  party  ia  himself  ip  the  enjoyment  of  any  personal    chap.  nr. 

OFTHX 
CONVEYAMCB. 


property,  the  payments  on  which  accrue  periodically^  he        owthm 


sranetimes  assigns  this  to  a  trustee,  who  receives  the  pay- 
ments as  they  arise,  and  pays  them  over  to  the  grantee. 
This*  it  is  obvious,  may  amount  to  the  grant  of  an  annuity, 
though  indirectly.  The  distinction  between  the  assignment 
of  the  dividends  on  stock  absolutely,  and  as  a  security  for 
an  aonuity,  has  been  abready  considered,  (a)  and  occasion 
will  occur  for  fiurther  observations  in  the  Chapter  on  the 
Security  &r  the  Grant. 

Although  an  agreement  to  grant  an  annuity  cannot  be  The  agreement 
enforced  in  a  court  of  law  as  the  grant  itself,  yet  it  will  f^^^^  f^l  ^ 
entitle  the  party  to  an  action  for  damages  if  it  be  broken,  court  of  law. 
Where  the  agreement  is  not  under  seal,  it  forms  the 
evidence  of  a  promise,  and  the  courts  will  entertain  an 
action  of  assumpsit  thereon.  But  they  will  require  the 
party  suing  to  prove  a  consideration  for  the  promise,  other- 
wise  the  action  cannot  be  supported.  Thus  it  was  held,  in 
an  action  of  assumpsit,  that  a  promise  to  pay  an  annuity  by 
a  man  to  his  mistress  on  separation,  was  void  for  want  of  a 
consideration,  especially  as  there  was  no  allegation  that  she 
had  been  seduced  by  him;  the  Court  distinguished  it  from 
actions  on  bonds,  because  there  the  specialty  does  not 
require  the  proof  of  consideration  (6).  There  was  a  case 
of  Gibson  v.  Dickins,  (c)  where  an  assumpsit  was  held 
maintainable  by  a  woman  under  similar  circumstances,  who 
had  been  separated,  but  there  it  was  alleged,  that  the  de- 
fendant had  had  the  loan  of  certain  money  from  the  plaintiff, 
which  foriped  a  part  of  the  consideration,  and  the  attention 
of  the  Court  was  not  drawn  to  this  point. 

So  p€ui  service  or  kindness  will  not  constitute  a  good 
consideration  for  such  a  promise,  {d)  But  it  has  been  held 
that  forbearing  to  sue  the  grantor  at  the  request  of  his 

» 

(a)  Page  6. 

(6)  Binnington  v.  Wallis*  4  B.  &  A.  6S0. 

(e)  3  M.  &  S.  463. 

(d)  Cluff  V.  Moore»  1  Sid.  413;  1  Vent.  27;  2  Keb.  488,  507. 
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CHAP.  III.    bailiff^  who  was  authorised  to  pay  the  annuity^  was  a  good 

coNvsYANCB    considcratioii  for  a  promise  to  pay  by  the  latter,  (a) 

A       fie      ~      As  in  equity  a  contract  agreed  to  be  executed  is  cohsi- 

formance  en-      dered  as  executed^  if  the  grant  of  an  annuity  remain  in 

forced  in  equity,  agreement  only,  a  Court  of  Equity  will  compel  a  specific 

performance.  It  matters  not  that  the  contract  has  become 
more  beneficial  to  one  party  than  to  the  other,  by  the  acci- 
dent of  the  death  of  the  annuitant.  Thus  in  Mortimer  v. 
Capper  (A)  an  estate  was  sold  for  a  certain  sum  and  an  an- 
nuity for  the  vendor's  life.  The  annuitant  died  two  days 
after  the  contract  was  reduced  into  writing.  The  vendee 
filed  a  bill  against  the  heir  for  a  specific  performance,  and 
it  was  decreed.  Shortly  after  occurred  the  case  of  Jackson 
V.  Lever:  (c)  there  a  contract  was  entered  into  for  the  pur- 
chase of  an  estate,  to  be  paid  for  by  the  grant  of  an  annuity 
to  the  vendor,  with  a  proviso  to  be  void  if  the  vendor  died 
before  a  certain  day.  He  survived  that  day,  and  a  payment 
of  the  annuity  becoming  due,  it  was  tendered,  but  not  re- 
ceived, through  some  delay  on  the  part  of  the  vendor,  who 
died  before  the  payment  was  actually  made  and  th^  con- 
veyance executed.  The  Lord  Chancellor  here  also  decreed 
a  specific  performance. 

And  in  Pritchard  v.  Ovey,  (rf)  where  a  party  contracted 
to  sell  an  annuity  to  commence  fi*om  the  date  of  the  agree- 
ment and  to  continue  during  three  lives,  to  be  nominated 
by  the  grantee  within  four  months;  and  aft;erwards,  before 
the  grantee  had  fiilly  examined  the  grantor's  title,  broke 
off  the  contract,  and  thus  prevented  the  nomination  of  the 
lives,  the  Master  of  the  Rolls  decreed  a  specific  perform- 
ance, requiring  the  grantee  to  nominate  lives  in  being  at  the 
date  of  the  agreement. 
The  party  ap-  Where  the  party  requiring  the  specific  performance  is  in 
Ce^in^deli^y  ^^  delay  at  the  time  when  any  contingency  happens,  which  is 


himself. 


(a)  DavUon  v.  Haslip,  1  Vent.  152;  2  Lev.  20;  Ray.  211. 
lb)  1  B.  C.  C.  165. 

(c)  3  B.  C.  C.  605.    See  also  Kenny  v.  Wezham,  6  Madd.  355. 
{d)  I  J.  &  W.  396. 
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beneficial  to  one  and  disadvantageous  to  the  other,  the  chap.  hi. 
Court  refuses  to  interfere.  Thus  in  Pope  v.  Roots,  (a)  the 
plaintiff  agreed  to  grant  an  annuity  to  one  Roots,  as  the 
consideration  for  the  conveyance  of  certain  lands;  and  it 
was  agreed  that  the  conveyance  should  be  prepared  on  or 
before  Oct.  31, 1770,  the  annuity,  which  was  to  be  payable 
half-yearly,  being  to  conunence  from  the  previous  April  5. 
Through  accident- the  deeds  were  not  executed  on  the  Slst 
of  October,  and  the  annuity  due  oh  the  5th  of  October  was 
not  paid,  but  on  Nov.  IS,  Roots  died.  Pope  filed  a  bill 
against  Roots*  representatives  for  a  specific  performance, 
offering  to  pay  the  arrear  of  the  annuity.  But  the  Lord 
Chancellor  Bathurst  dismissed  it.  From  his  judgment 
there  was  an  appeal  to  the  House  of  Lords.  The  appellant 
urged  that  the  agreement  was  complete,  and  was  to  be  con- 
sidered as  if  executed  at  the  time  fixed  for  the  execution. 
The  respondent  contended  that  the  plaintiff  had  not  taken 
any  step  to  carry  it  into  execution  until  after  Roots'  death, 
when  it  was  clear  the  latter  could  derive  no  benefit  from 
the  contract.  And  the  appeal  was  dismissed.  The  reader 
is  also  referred  to  Gary  v.  Pulsford,  Pr.  Ch.  95. 

Again :  the  agreement  itself  must  be  complete,  for  a  matter  The  agreement 
still  in  treaty,  or  which  was  interrupted  while  merely  in  pj^^^**^®"' 
proposal,  will  not  be  enforced,  (b) 

Neither  will  the  Court  interfere  where  there  is  merely  a  There  mnsi  not 
personal  obligation  created  by  a  contract,  for  the  breach  of  ^  •  ^^*l^" 
which  redress  may  be  obtained  in  a  Court  of  Lan^.    As  instrument 
where  a  party  agreed,  on  the  contingency  of  a  certain 
event,  to  pay  an  annual  sum  by  quarterly  instalments,  that 
event  having  happened,  the  Court  of  Equity  left  the  payee 
to  his  legal  remedy,  (c) 

Where  time  forms  a  material  essence  of  a  contract,  the  whether  time 
agreement  will  not  be  enforced  if  the  parties  have  neglected  ^^*  Jj^®  ®* 
to  attend  to  it.    The  determination  of  the  question  whether  contract. 
H  be  so  or  not  depends  upon  the  evidence  of  the  case, 
though  the  nature  of  the  property,  which  is  the  subject 

(o)  1  B.  P.  C.  370,  ed.  To.  (6)  Dally  v.  Catchlow,  4  Pri.  147. 

(c)  Brough  V.  Oddy,  1  Rass.  &  M.  55. 


■I 
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matter  of  the  contract,  will  somedmes  enable  the  Court  to 
form  a  correct  judgment  Accordingly  there  seems  season 
to  think  diat  an  annuity  is  a  species  of  property  in  which 
time  must  form  a  nuiterial  ingredient*  Thus  if  the  vendor 
do  not  produce  a  good  title  at  the  appointed  time,  it  is  not 
then  saleable,  and  by  the  possible  loss  of  life  and  by  the 
certain  increase  of  the  annuitant's  age,  its  value  may  be 
wholly  gone  or  much  depreciated  when  the  title  is  ten- 
deted.  (a) 

The  Court  will  compel  a  specific  performance  where  the 
remedies  can  be  mutual.  As  if  an  annuity  be  contrax;ted 
to  be  sold,  and  the  annuitant  die  after  the  vesting  of  the 
title,  a  specific  performance  will  be  enforced  for  the  benefit 
of  the  grantor,  and  he  will  not  be  compelled  to  resort  to  his 
legal  remedy  for  the  recovery  of  the  purchaseHononey.  But 
where  they  would  not  be  mutual,  as  where  the  title  had  not 
vested,  so  that  the  party  purchasing  an  annuity  could  not 
compel  a  specific  performance,  no  such  decree  wiU,  it  seems, 
be  made  for  the  vendor,  (b) 

As  a  party  cannot  recover  at  law  on  a  voluntary  agree- 
ment, so  a  Court  of  Equity  will  not  carry  it  into  eflfect 
And,  therefore,  where  a  married  woman  separated  firom  her 
husband  for  several  years,  cohabited  with  another  man,  and 
then  they  parted,  and,  as  she  alleged,  he  promised  to  allow 
her  an  annuity  for  her  life,  and  paid  it  to  her  while  he 
lived,  <m  a  bill  filed  by  her  against  his  executrix  for  a 
specific  performance,  the  Vice  Chancellor  said  the  agree- 
ment was  not  founded  on  any  good,  meritorious  or  valuable 
consideration,  and  refiised  to  decree  a  performance,  (c) 

An  agreement  to  grant  an  annuity  is  present,  and  w6uld 
not  be  avoided  by  the  Statute  of  Frauds,  though  it  were 
only  expressed  in  words  and  not  in  writing.  Therefore  the 
House  of  Lords,  in  the  ease  of  Lady  Herbert  v.  Earl  of 


(«)  Withy  V.  Cottle,  Turn.  78$  3  S.  &  S.  174. 

(6)  Keni^y  v.  Wexham,  6  Madd.  355. 

(c)  Matthews  v.  L e,  1  Madd.  558.    See  alto  Jameson  v.  Skipwith,  I 

B.  C.  C.  34;  1  B.  P.  C.  376,  ed.  To;  Coleman  v.  Saiel,  3  B.  C.  C.  12. 
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Powis,  (a)  decreed  the  payment  of  an  annuity,  where  the  chap.  hi. 
i^reement  had  been  merely  in  parol.  There  must  be,  how-  ^ovvw^ce. 
ever,  a  clear  and  explicit  promise,  or  a  Comrt  of  Equity  will 
not  enforce  it,  mere  presumption  of  intention  will  not  be 
sufficient  (fi)  In  regard  to  an  agreement  to  pay  an  an- 
nuity, this,  though  at  law  invalid,  is  available  in  equity. 
If  it  be  in  parol  without  a  note  in  writing,  there  may  be  a 
question  whether  the  fourth  section  of  that  statute  would 
not  apply,  by  which  it  is  enacted,  that  every  agreement  which 
is  not  to  be  performed  within  the  space  of  one  year  must  be 
in  writing.  Now  though,  if  the  annuity  be  made  payable 
half-yearly,  the  annuitant  may  die  within  the  year,  in  which 
case  the  agreement  would  be  completed  within  that  time, 
yet  the  parties  evidently  expect  and  intend  that  it  shall 
exceed  that  period.  In  Gilbert  v.  Sykes,  (c)  a  wager  on 
receiving  100  guineas,  to  pay  one  guinea  per  diem  during 
the  life  of  Napoleon  Buonaparte,  was  held  not  to  fall  within 
that  section,  because  it  was  clearly  the  intention  and  expec- 
tation of  the  parties  that  it  would  be  completely  performed 
within  the  year.  If  such  an  agreement  to  pay  an  annuity 
be  void  under  this  statute,  a  Court  of  Equity  would  not 
enforce  it. 

When  the  agreement  to  grant  an  annuity  is  not  imme-  Rule  where  the 
diate,  the  point  for  consideration  is  here  also,  whether  it  is  agreement  de- 

'*'  pends  on  t  con- 

to  be  granted  within  the  year  or  not,  for  if  it  be,  the  statute  tiogency. 
will  apply;  otherwise  not.  If  it  depend  on  a  contingency, 
and  it  do  not  appear  that  it  is  to  be  performed  after  the 
lapse  of  the  year,  a  note  in  writing  will  not  be  required,  but 
where  it  appears,  from  the  tenor  of  the  agreement,  that  it  is 
not  to  be  performed  within  the  year,  a  note  will 'be  neces- 
sary. Thus  in  Fenton  v.  Emblers,  {d)  a  parol  agreement 
to  grant  an  annuity  by  will  was  held  to  be  valid  against  the 
personal  representative,  the  testator  not  having  granted  it 
by  will  or  otherwise,  because  the  testator  might  have  died 
within  the  year  after  his  promise. 

(a)  1  B.  p.  C.  356.  Ed.  To. 

(6)  Jameson  v.  Skipwith,  1  B.  C.  C.  34;  1  B.  P.  C.  376,  ed.  To. 

(c)  16  East,  150.  (d)  3  Burr.  1278 ;  S.  C.  1  Sir  W.  Bl.  363. 
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CHAP.  111.        Hitherto  of  Grants  inter  vitos:  a  rent  may  also  be 

OF  THR 
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OP  THR        created  or  conveyed  by  devise,  and  an  annuity  by  bequest. 


^   .       ,         Anciently,  as  before  observed,  a  rent  was  not  the  subject  of 

Devises  of  rents    _      .  "^  ,  «  ,  .      <i/>  t¥         itttv 

under  the  Su-    devise,  exccpt  by  way  of  uses,  the  statute  o%  Hen.  Viil. 

***dV^^^^     c.  1,  gave  power  to  any  person  seised  of  lands,  tenements, 

and  hereditaments,  to  devise  the  same,  but  did  not  mention 
rents,  and  the  hereditaments  are  expressly  stated  to  be 
such  as  are  holden  in  tenure,  which  rents  are  not  The 
statute  34  Hen.  VIII.  c.  5,  however,  enumerates  rents  in 
which  any  person  has  a  fee  simple,  and  authorises  the 
devise  thereof,  or  of  any  rent  out  of  the  devisor*s  lands  by 
writing.  By  the  Statute  of  Frauds  all  devises  of  tenements 
'  devisable  by  the  Statutes  of  Wills  or  by  that  statute  are 
subjected  to  certain  formalities,  not  necessary  to  be  here 
enumerated.  Therefore,  a  devise  of  an  existing  rent  in  fee, 
or  of  one  in  which  the  devisor  had  an  estate  pour  autre  mCy 
(over  which  the  power  of  devising  is  given  by  the  Statute 
of  Frauds,)  or  of  one  which  is  created  by  the  devisor  him- 
self, must  be  in  writing,  and  attended  with  the  formalities 
alluded  to. 

Hence  there  could  not  be  a  nuncupative  devise  of  a 
rent,  and  though  in  one  case  (a)  it  was  held  that  a  nuncu- 
pative devise  of  a  rent-charge  to  a  charity  was  good  as  an 
appointment,  within  the  statute  4<3  Eliz.  c.  4,  yet  in  a 
subsequent  case  Lord  Harcourt  held  the  Statute  of  Wills 
applied,  and  was  not  affected  by  the  statute  of  Elizabeth,  (i) 

Where  a  parol        But  where  a  party  intending  to  charge  an  annuity  on 

enforoedr     °  ^^^^  ^^  he&ii  induced  to  forbear  by  the  promise,  made  by 

the  heir  or  intended  devisee  of  the  land,  to  pay  it,  that 
promise,  although  paroL  will  be  enforced  in  equity,  as  in 
Oldham  v.  Litchfield,  (c)  There  one  devised  an  estate  to 
his  brother,  and  made  him  his  executor,  and  willed  that  his 
executor  should,  out  of  his  personalty,  and  the  first  half- 
year's  rents  of  his  realty,  pay  his  legacies ;  and  afterwards 
bequeathed  an  annuity  of  40/.  to  his  nephew,  to  maintain 

(a)  Goddaid*8  case,  Duke^s  Ch.  Uses,  81. 
(6)  Jenner  ▼.  Harper,  1  P.  W.  247;  Salk.  163. 
(c)  2  Vem.  506  \  2  Freem.  284. 
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him  at  Cambridge^  to  be  paid  by  his  executor.  Not  being  CHAP.  Ill, 
charged  expressly  on  the  real  estate,  the  executor  refused 
to  pay  the  annuity,  and  had  no  other  assets.  It  was 
proved,  however,  that  the  brother  had  promised  the  testator 
to  pay  this  annuity,  otherwise  he  would  have  charged  it  on 
the  estate.  The  executor  was  therefore  decreed  to  pay  it,, 
his  fraud  having  dispensed  with  the  provisions  of  the  Sta- 
tute of  Wills.  It  has  also  been  decided  in  a  court  of  law, 
that  an  assumpsit  may  be  maintained  on  a  promise  to  pay 
an  annuity,  in  consideration  that  the  land,  which  would  have 
descended  upon  the  party  making  the  promise,  was  not 
charged  with  it.  The  action  was  brought  by  the  intended 
grantees,  and  the  Court  held  clearly  that  it  was  well  brought, 
and  that  there  was  a  good  consideration,  (a) 

In  another  case,  (b)  however,  where  one  of  three  devisees 
promised  to  execute  a  bond  to  secure  an  annuity,  which  the 
testator  was  about  to  charge  on  the  estate,  and  a  draft  was 
proposed,  but  not  executed,  though  the  testator  lived  six 
weeks  after,  the  Lord  Chancellor,  on  an  appeal  from  the 
Master  of  the  Rolls,  dismissed  a  bill  filed  nine  years  afler 
the  testator's  death,  to  enforce  the  promise,  because  it  was 
an  attempt  to  charge  land  without  regard  to  the  regulations 
of  the  statutes,  and  there  was  no  fraud  alleged. 

In  regard  to  rents  of  which  a  chattel  interest  only  is  Bequesuof  An- 
given,  (if  they  can  be  bequeathed  by  testament,)  {c)  and  ^uities. 
anifuities,  there  will  be  no  distinction  between  them  and 
other  personal  property.  They  may  be  either  newly 
created  or  may  be  conveyed  as  any  other  personalty ;  and 
it  will  only  be  necessary  that  the  executor  should  give  his 
assent  to  the  legacy. 

Formerly,  in  order  to  complete  the  grant  of  a  rent,  it  was  seisin  and  at- 
necessary  that  the  grantor,  if  the  conveyance  was  one  which  **'"»"«'»*  ^pj- 
operated  at  common  law,  should  give  seisin  of  the  rent  at 
the  time  of  the  grant  to  the  grantee,  which  was  usually 

(a)  Rook  wood's  case,  Cro.  Eliz.  164. 
{b)  Whitten  v.  Ruflwll,  1  Atk.  447. 

(e)  Of  thiB  the  author  entertains  some  doubt ;  he  is  not  aware  of  any  autho- 
rity either  way. 
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CHAP.  IIL    d^ne  by  the  payment  of  a  small  sum  of  money.    When  the 

ooNVEYANCB.    l^ncl  was  in  the  possession  of  a  tenant,  he  was  required  to 

^-  attorn  to  the  grantee,  before  the  grant  could  be  effectual 

against  the  land; (a)  but  by  the  4  Anne,  c.  16,  s.  9,  10, 

attornment  is  not  required  from  the  tenant  of  the  land,  but 

after  notice  of  the  grant  he  shall  be  liable  as  he  would  have 

been  if  he  had  expressly  attorned. 

When  not.  If  the  conveyance  obtained  its  validity  from  the  Statute 

of  Uses,  no  seisin  nor  attornment  was  requisite,  (6)  neither 
was  the  latter  necessary  when  the  rent  was  conveyed  by  the 
operation  of  law,  as  when  it  was  extended  on  an  elegit,  or 
when  the  widow  obtained  her  dower  out  of  it.  (c) 

It  is  not  the  practice  to  give  seisin  in  any  case  at  present. 
As  to  rents  claimed  by  prescription,  the  seisin  is  the  evidence 
of  the  right,  and  must  be  alleged,  by  the  provision  of  the 
Statute  of  Limitation,  which  will  be  mentioned  hereafter,  (rf) 

It  is  not  proposed  to  give  forms  of  the  different  instru- 
ments by  which  the  rent  or  annuity  may  be  granted, 
secured  and  conveyed.  For  these  the  reader  is  referred  to 
the  Precedents  in  Conveyancing  published  by  Mr.  Bythe- 
wood.  Vol.  I.  and  II.,  and  by  Messrs.  Barton  and  Wilde, 
Vol.  VI.,  where  he  will  find  a  large  collection.  There  are 
also  some  precedents  appended  to  Withy's  Treatise  on 
Annuities. 

The  stamps  and  Besides  the  formalities  which  the  law  requires  in  each 
on  the  grants  of  particular  instrtynent,  the  legislature  has  imposed  certain 
annuities.  regulations  upon  the  subjects  of  this  treatise,  which  require 

an  accurate  attention.  They  are,  first,  the  stamps,  which 
are  to  be  affixed  to  the  instruments  of  grant,  and  the  duties, 
which  are  in  some  cases  payable  in  respect  thereof.  And, 
secondly,  the  registration  of  rents  and  annuities. 

Before  the  statute  48  Geo.  III.  c.  14d,  no  stamp  duties 
were  specifically  applicable  to  annuities;  but  as  far  back  as 
the  oldest  stamp  act  in  the  reign  of  Will.  &  Mary,  an  in- 
denture, bond,  or  other  deed,  has  been  subject  to  the  pay- 

(a)  Taylor  v.  Vale,  Cro.  Eliz.  166,  Litt.  s.  656. 

(6)  Ibid.  Co.  Lit.  309,  b. 

(c)  Moore.  32.  (d)  Chapter  VIII. 
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metit  of  a  sfanip  duty,  which  has  varied  in  amount  during    CHAP.  in. 
that  long  period.    And  as  an  annuity  could  only  have  been 
granted  by  a  deed  or  indenture,  or  was  secured  by  a  bond, 
the  grant  of  an  annuity  was  of  course  subjected  to  the 
stamp  imposed  on  any  other  deed. 

But  by  the  statute  48  Geo.  III.  c.  14d,  sched.  1,  the 
following  provisions  have  been  made  in  reference  to  annui- 
ties, and  have  been  continued  by  the  statute  55  Geo.  III. 
c.  184,  which  increased  the  amount  of  the  duties.  To  avoid 
prolixity  this  amount  has  been  ranged  in  two  columns,  the 
first  contains  that  imposed  by  the  former  act,'the  second 
that  by  the  latter. 

BOND  given  as  the  only  or  principal  security 
for  the  payment  of  any  annuity  upon  tlie  ori- 
ginal creation  and  sale  thereof.     See  Convey- 
ance upon  the  Sale  of  Lands,  &c. 

BOND  given  as  a  collateral  or  auxiliary  security 
for  the  payment  of  any  annuity,  upon  the  ori- 
ginal creation  and  sale  thereof,  where  the  same 
shall  be  granted,  or  conveyed,  or  secured  by 
any  other  deed  or  instrument  liable  to  and 
charged  with  the  ad  valorem  duty  hereinafler 
imposed  on  conveyances  upon  the  sale  of  any 
property £10     0 

BOND  given  as  a  security  for  the  payment  of 
any  annuity  (except  upon  the  original  creation 
and  sale  thereof)  or  ofany  sum  or  sums  of  money  same        y 

stated  periods  (not  being  interest  for  any  prin-      ^^^  °^  *^^  ^'^^  "^^""^  *^' 

,m.nnrrPntrP«PrvpdnrnAv«Wp„nnn^nv*>^  the  payment  of  a   SUm   of 


cipal  sum,  nor  rent  reserved  or  payable  upon  any 
lease  or  tack)  for  any  definite  and  certain  term, 
so  that  the  total  amount  of  the  money  to  be 
paid  can  be  previously  ascertained. 
BOND  given  as  a  security  for  the  payment  of 
any  anntuty  (except  as  aforesaid)  or  of  any 
sura  or  sums  of  money  at  stated  periods  (not 
being  interest  for  any  principal  sum  nor  rent 
reserved  or  payable  upon  any  lease  or  tack) 
for  the  term  of  life  or  any  other  indefinite 
period,  so  that  the  whole  money  to  be  paid 
cannot  be  previously  ascertained. 


money  equal  to  sudi  total 
amount. 
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Where  the  annuity  or  sums  secured  shall  not 
amount  to  10/.  per  annum 

And  where  the  same  shall  amount  to  10/.  and 
not  amount  to  50/.  per  annum       .... 


50/. 

100/. 

200/. 

300/. 

400/. 

500/. 

750/. 
1000/. 
1500/. 


100/. 

200/. 

300/. 

400/. 

500/. 

750/. 
1000/. 
1500/. 
2000/. 


2000/.  or  upwards 


BOND,  commonly  called  counter-bond,  for  in- 
demnifying any  person  who  shall  have  become 
bound  or  engaged  as  surety  or  cautioner  for 
the  payment  of  any  annuity 

General  Directions  respecting  Bonds. 

Where  any  such  bond  as  aforesaid,  together 
with  any  schedule,  receipt,  or  other  matter, 
put  or  indorsed  thereon,  or  annexed  thereto, 
shall  contain  2160  words  or  upwards,  there 
shall  be  charged,  for  every  entire  quantity 
of  1080  words  contained  therein  over  and 
above  the  first  1080  words,  a  further  pro- 
gressive duty  of    .     .    ^ 

And  where  any  such  bond  as  aforesaid  shall 
be  given  as  a  security  for  the  payment  of 
a  sum  of  money,  and  also  of  a  share  in  any 
of  the  stocks  or  funds  before  mentioned,  or 
an  annuity,  or  both ;  or  for  the  payment  of 
an  annuity,  and  also  of  a  share  in  any  of  the 
said  stocks  or  funds,  the  proper  ad  valorefn 
duty  shall  be  charged  in  respect  of  each. 

And  where  any  such  bond  as  aforesaid  shall 
be  given  as  a  security  for  the  payment  or 
transfer  to  different  persons  of  separate  and 


48G.3.C. 

149. 

55G.3.  c. 

184 
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d. 
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s. 
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distinct  sums  of  money,  or  annuities,  or 
«  shares  in  any  of  the  stocks  or  funds  before- 
mentioned,  the  proper  ad  valorem  duty  shall 
be  charged  in  respect  of  each  separate  and 
distinct  sum  of  money,  or  annuity,  or  share 
in  any  of  the  said  stocks  or  funds  therein 
specified  and  secured,  and  not  upon  the  ag- 
gregate amount  thereof. 

And  where  any  bond  in  England  shall  be  given 
as  a  security  for  the  performance  of  any 
covenant  or  agreement  for  ihe  payment  or 
transfec  of  any  annuity,  such  bond  shall  be 
charged  with  the  same  duty  as  if  the  same 
had  been  immediately  given  for  the  payment 
or  transfer  of  such  annuity. 

And  where  in  England  any  bond  for  the  pay- 
ment or  transfer,  or  for  the  performance  of 
any  covenant  for  the  payment  or  transfer  of 
any  annuity,  shall  be  contained  in  one  and 
the  same  deed  or  writing  with  any  other 
matter  or  thing  in  this  schedule  specifically 
charged  with  any  duty,  (except  any  declara- 
tion of  trust  of  the  annuity  secured,)  such 
deed  or  writing  shall  be  charged  with  the 
same  duties  as  such  bond  and  other  matter 
or  thing  would  have  been  charged  with  if 
contained  in  separate  deeds. 


CHAP.  m. 

STAMP!  AMD 
t>VTXt8. 


CONVEYANCE,  whether  grant,  assignment,* 
tnmsfer,  release,  renunciation,  or  of  any  other 
kind  or  description  whatsoever  upon  the  sale  of 
any  rents  or  annuities,  or  of  any  right,  title, 
mterest,  or  claim  in,  to,  out  of  or  upon  any 
lands,  tenements,  rents,  annuities,  or  other  pro- 
perty ;  that  is  to  say,  for  and  in  respect  of  the 
prmdpal  or  only  deed  or  instrufnent  whereby 
the  lands  or  other  thing  sold  shall  be  granted, 
assigned,  transferred,  released,  renounced  or 
otherwise  conveyed  to  or  vested  in  the  pur- 


«     • 
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chftser  or  purchasers,  or  any  other  person  or 
persons,  by  his,  her  or  their  direction, 

Where  the  purchase  or  consideration  money 
therein  or  thereupon  expressed  shall  not 
amount  to  50/. 

Where  the  same  shall  not  amount  to  20L  •     • 

Where  the  same  shall  amount  to 


ZOl.     but  not  to 
50/.     .... 

150/.     .... 

300/ 

500/.     .... 

750/.     .... 
1000/.     .... 

2000/ 

3000/.     .... 

4000/ 

5000/.     .... 


50/. 

150/. 

300/. 

500/. 

750/. 
1000/. 
2000/. 
3000/. 
4000/. 
5000/. 
6000/. 
7500/. 
7000/. 
8000/. 


48  G.  3.  c.  140. 


/.     8,     d, 
0  15     0 


55  G.  8.  e.  184. 


1     0 

1  10 

2  10 
5  0 
7  10     0 

10     0     0 
20     0 


0 
0 
0 
0 


30     0 
40     0 


0 
0 
0 


75     0     0 


100     0     0 


85 
95 

110 
130 
170 
240 
350 
450 

550 

650 

800 

1000 


0 
0 

0 
0 
0 


0 
O' 

0 
0 
0 


6000/.     ....        7000/. 65     0     0 

7000/.     ....        8000/. 75     0     0 

7500/.     ....     10,000/. 

8000/ 9000/. 

9000/.     ....     10,000/. 
10,000/.     ....     15,000/. 

12,500/. 

12,500/.     ....     15,000/. 

15,000/.     ....     20,000/. 150     0     0 

20,000/.     ....     30,000/ 200     0     0 

30,000/.     ....     40,000/ 300     0     0 

40,000/.     ....     50,000/ 400     0     0 

50,000/.  or  upwards        500     0     0 

And  not  to  60,000/. 550     0    0 

60,000/.     ....     80,000/. 650     0    0 

80,000/.     ....  100,000/ 800     0     0 

100,000/.  or  upwards 1000     0    0 

There  are  various  directions  respecting  the  stamps  on  conveyancing, 
which  are  too  numerous  and  miBcellaneoua  to  be  inserted  here,  for  which 
the  statutes  themselves  must  be  consulted^  but  this  one  provision  may  be 
introduced. 


50     0     0 


/.     s.  d, 

0  10  0 

10  0 

1  10  0 

2  0  0 

3  0  0 
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25     0  0 

35     0  0 

45     0  0 
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Where  upon  die  sale  of  any  annuity,  or  other  OHAP.  HI. 

right  not  befbre  in  existence,  the  same  shall  not  be  stamps  and 

created  by  actual  grant  or  conveyancei  but  shall — 

only  be  secured  by  bond,  warrant  of  attorney, 
covenant,  contract  or  otherwise;  the  bond  or 
other  instrument,  by  which  the  same  shall  be 
secured,  or  some  one  of  such  instruments,  if 
there  be  more  than  one,  shall  be  deemed  and 
taken  to  be  liable  to  the  same  duty  as  an  actual 
grant  or  conveyance. 

It  has  been  determined  on  this  gart  of  the  schedule  of  Decisions  on 
die  statute  55  Geo.  III.  c.  184,  that  the  legislature  must  **»«««  »^*»- 
be  taken  to  have  used  the  words  sale  of  an  annuity  in  their 
ordinary  meaning  and  acceptation ;  and,  therefore,  where 
A.  being  entitled  during  his  life  to  the  dividends  of  certain 
Bank  Annuities,  and  B.  being  entitled  to  the  stock  at  the 
death  of  A.,  it  was  agreed  between  them  that  in  considera- 
tion of  A.'s  permitting  B.  to  sell  out  the  stock,' the  latter 
should  pay  to  A.  during  his  life,  an  annuity  equivalent  to 
five  per  cent,  on  the  principal  money  produced  by  the  sale 
ef  the  stock;  and  that,  as  a  security  for  the  pajrment  of  the 
annuity,  B.  should  assign  to  A.  a  policy  of  assurance  on 
goods  on  a  voyage  to  India.  By  deed  reciting  these  facts, 
and  that  the  stock  had  been  sold  and  produced  a  certain 
sum,  which  had  been  paid  to  B.,  the  latter  bargained,  sold 
and  assigned  to  A.  the  policy,  and  covenanted  that  in  case 
no  money  should  be  produced  by  the  policy,  he  would 
within  dne  month  after  his  return  from  the  voyage  he  was 
about  to  make  to  India,  pay  to  A.  a  sum  of  money,  which, 
when  invested  in  stock,  would  produce  an  annuity  equal  to 
five  per  cent  on  the  principal  money  produced  by  the  sale 
of  the  stock.  It  was  held  that  the  deed  did  not  require  an 
ad  valorem  stamp,  the  transaction  described  in  it  not  being 
a  sale  of  an  annuity.  Parke,  J.  observed,  ^'  that  part  of 
the  schedule  applies  to  cases  where  the  purchase,  or  consi- 
deration money,  is  expressed  in  the  deed,  (a) 

And  on  the  statute,  48  Geo.  IIL  c.  149,  Lord  Ellen- 

(a)  BlsDdy  v.  Herbert,  9  B.  &  C.  396. 
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As  to  the  re- 

demptioii 

clauses. 


borough  held,  at  Nisi  Prius,  that  where  the  consideration 
is  merely  the  surrender  of  a  trade  or  good  will,  and  there 
is  some  pecuniary  agreement,  which  is  only  auxiliary  thereto, 
an  ad  valorem  stamp  is  not  necessary.  As  where  one  party 
covenanted  to  give  up  his  trade,  and  to  allow  the  other  to 
carry  it  on  in  his  house,  paying  1000/.  for  the  house  and 
fixtures,  and  an  annuity  of  1000/.  for  ten  years,  his  lordship 
held  that  a  common  deed  stamp  was  sufficient,  (a) 

In  Hammond  v.  Foster  (£)  an  annuity  was  granted  by  A. 
to  B.,  and  was  redeemed  by  virtue  of  a  clause  of  redemption 
in  the  deed.  The  instruments  were  then  delivered  up  to 
the  grantor  uncancelled,  and  it  was  agreed  that  if  at  any 
future  time  more  money  should  be  required  on  the  same 
terms,  they  should  be  used  as  the  security.  A  subsequent 
application  was  made  and  the  deeds  were  delivered  back. 
The  Court  of  King's  Bench  held  the  transaction  to  amount 
in  substance  to  the  grant  of  another  annuity,  and  therefore 
that  the  deeds  ought  to  have  been  re-stamped. 

But  where  the  consideration  was  advanced  by  two  per- 
sons, though  the  annuity  was  granted  to  one  only,  and  the 
deed  stated  that  he  was  to  be  a  trustee  as  to  a  part  for  the 
other,  it  was  held  to  be  only  in  law  the  grant  of  one 
annuity,  and  that  one  stamp  was  sufficient,  (e) 

A  clause  for  redemption,  if  part  of  the  original  agreement, 
need  not  be  stamped  as  a  fresh  deed,  though  indorsed  on 
the  grant.  But  any  subsequent  covenant  so  indorsed  will 
require  a  fresh  deed  stamp,  {d)  And  with  regard  to  re- 
leases under  such  clause  of  redemption,  it  is  profided  by 
Stat.  55  G.  III.  c.  184,  s.  31,  that  the  releases  or  other 
conveyances  of  annuities  or  rent  charges,  made  in  the 
original  grant  thereof  subjeot  to  be  redeemed  or  re-pur- 
chased, shall,  on  the  re-purchase  thereof,  be  exempted  from 
the  ad  valorem  duty  thereby  imposed  on  conveyances  on 


(a)  Lybarn  v.  Warrington,  1  Stark.  C.  163.    See  also  Monnsey  v.  StepheDt- 
SOD,  7  B.  &  C.  403. 
(6)  6  T.  R.  636. 
(e)  Cook  V.  Jones,  15  East,  237. 
(d)  Schuman  ▼.  Weatherhead,  1  Eaat.  537. 
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the  sale  of  any  property,  and  shall  be  charged  only  with 
the  ordinary  duty  on  deeds  or  instruments  of  the  like  kind 
not  upon  a  sale. 

One  other  provision  in  this  act,  under  the  article  MORT- 
GAGE, in  the  schedule,  may  be  mentioned,  by  which  it  is 
enacted,  that  where  a  mortgage  is  made  to  secure  the  re- 
payment of  an  uncertain  sum,  *'  other  than  and  except  money 
to  be  advanced  for  the  insui*ance  of  any  life  or  lives  pursuant 
to  the  agreement  in  any  deed,  whereby  any  annuity  shall 
be  granted  or  secured  for  such  life  or  lives,"  a  stamp  of  251. 
shall  be  payable.  Therefore  the  insurance  of  the  an- 
nuitant's life  will  not  bring  the  sum  within  this  duty. 

GRANT  (a)  under  the  Great  Seal  of  Uie  United 
Kingdom  of  Great  Britain  and  Ireland,  or 
under  the  Privy  Seal  in  England,  unless  di- 
rected to  the  Great  Seal,  or  under  the  Sign 
Manual  of  his  Majesty,  his  heirs  or  successors, 
unless  directed  to  any  of  the  seals  aforesaid, 
out  of  the  civil  list  either  of  England  or  Scot- 
land, or  out  of  any  other  fund,  not  being  part 
of  the  supplies  of  the  year  or  appropriated  by 
parliament. 
Of  any  annuity  or  pension  not  amounting  to 

100/.  per  annum 

Amounting  to   100/,  and  not  amounting   to 

200/.  per  annum 

200/.     ....     400/.      . 

400/.     ....     600/ 

600/.     ....     800/ 

800/ 1000/ 

1000/.  per  annum,  or  upwards 

But  where  any  such  grant  of  an  annuity,  or 
pension,  shall  be  made  in  confirmation,  or' 
by  way  of  renewal  only,  of  any  former 
grant  of  the  like  amount  and  description, 

then  only  a  duty  of 

And  where  several  and  distinct  annuities  or 
pensions  shall  be  granted   to   or  for   the 

(«)  48  Geo.  III.  c*  149,  Sch.  Pt.  1.    55  Geo.  III.  c«  184.  Sch.  ^U  U 
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CHAP.  III.  pension  of  different  persons,  by  the  san^e  in- 

6TAMP8  an6  stniment,  the  proper  duty  ^hail  be  charged 

■■           —  in  respect  of  each  annuity  or  pension ;  but 


where  the  grant  shall  be  of  any  annuity  or 
pension  to  or  for  the  benefit  of  two  or  more 
persons  jointly,  the  duty  shall  be  charged  in 
respect  of  the  whole. 

The  duties  on         Thus  far  of  the  stamps  which  are  to  be  imposed  upon  the 
public  annuities  different  instruments  of  conveyance.    Besides  these,  certain 

and  pensions.  ,  i     . 

duties  are  also  payable  m  some  cases,  and  require  to  be 
noticed  here.  Public  annuities,  or  pensions,  are  rendered 
liable  to  the  payment  of  a  tax  of  4fS,  in  the  pound,  which  k 
imposed  annually.  In  the  4  W.  &  M.  c.  1,  by  which  the 
land-tax  was  first  imposed,  a  tax  of  4^.  in  the  pound  was 
charged  upon  all  the  salaries  of  public  ofilicers^  and  after- 
wards the  same  tax  was  imposed  upon  annuities  and  pen- 
sions payable  out  of  the  king's  revenue,  the  stat.  31  G.  II. 
c.  22,  appointing  that  Is,  in  the  pound  should  be  paid, 
which  was  raised  to  4«.  by  the  38  G.  III.  c.  5,  s.  S^  which 
has  been  continued  annually  by  act  of  parliament,  the  last 
act  being  2  W.  IV.  c.  8,  by  which  the  duty  is  continued  for 
one  year.  The  annuities  payable  to  the  royal  family,  and 
certain  other  pensions  and  salaries,  arc  exempted  from  the 
payment  of  these  duties. 
The  land-tax.         Rents  are  expressly  charged  with  the  payment  of  the 

duty  of  4*.  in  the  pound  imposed  by  the  4  W.  &  M.  c.  1- 

upon  land,  which  was  continued  by  annual  acts  till  the 

86  G.  III.  c.  60,  made  the  tax  perpetual. 

The  legacy  du-        Such  are  the  duties  imposed  upon  the  grants  of  annuities 

!lf*  C!^****?  T    *^^  rents ;  other  duties  are  also  payable  when  they  have 

annuities  and      been  bequeathed  or  devised,  according  to  the  degree  oi 

relationship  existing  between  the  testator  and  the  legatee. 
By  the  statutes  20  Geo.  III.  c.  28,  23  Geo.  III.  c.  58, 
and  29  Geo.  III.  c.  51,  certain  duties  were  imposed  upon 
receipts  given  for  legacies  left  by  will.  But  the  Court  of 
Common  Pleas  were  of  opinion  that  they  did  not  apply  to 
the  case  where  annuities  were  bequeathed,  (a)    The  statute 

(u)  OrccD  V.  Croft,  2  H.  Bl.  30. 


devise  of  rents. 
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88  Geo.  III.  c.  518,  was  then  passed,  which  transferred  the    CHAP.yi. 
duties  from  the  receipts  to  the  legacies,  varying  the  rate      ^pv^^^ 
charged  according  to  the  degree  of  relationship,  and  ex- 
pressly  applying  to  the  bequest  of  personal  annuities. 

In  order  to  enable  the  duties  to  be  properly  assessed 
and  paid  upon  such  bequests,  the  following  provisions  were 
enacted. 

By  section  8,  the  value  of  any  legacy  given  by  way  of 
ttumity^  whether  payable  annually,  or  otherwise,  for  any 
life  cr  lives,  or  for  years,  determinable  qH^any  life  or  lives, 
or  for  years  or  other  period  of  time,.  shaBW  calculated  and 
the  duty  chargeable  thereon  shall  be  charged  according  to 
the  tables  in  the  schedule  annexed,  and  the  duty  charge- 
able on  such  annuity  shall  be  paid  by  four  equal  payments, 
the  first  of  which  pajrments  of  duty  shall  be  made  before  or 
on  completing  the  payment  of  the  first  year's  annuity,  and 
tfapifhree  others  of  such  payments  of  duty  shall  be  made  ^ 
ft'like  manner  successively  before  or  on  completing  the 
respective  payments  of  the  three  succeeding  years*  an- 
nuity respectively,  and  the  value  of  any  such  annuity,  if 
determinable  on  any  contingency  besides  the  death  of  any 
person  or  persons,  shall  be  calculated  without  regard  to 
such  contingency;  provided  always^  that  if  any  such  an- 
nuity shall  determine  by  the  death  of  any  person  before 
four  years*  payment  of  such  annuity  shall  become  due  and 
payable,  then,  and  in  such  case,  the  duty  shall  be  payable 
in  proportion  only  to  so  many  of  the  payments  of  the  said 
annuity  as  actually  accrued  and  became  due  and  payable ; 
imd  in  case  any  such  annuity  shall  at  any  time  deter- 
mine on  any  other  contingency  than  the  death  of  any 
person  or  persons,  then,  and  in  such  case,  not  only  all 
payments  of  duty  which  would  otherwise  become  due  affer 
Ae  happening  of  ^uch  contingency,  if  any  such  would  be- 
come due,  shall  cease )  but  it  shall  be  lawfiil  for  the  person 
or  persons  who  shall  have  paid  any  duties  which  shall  have 
previously  become  due  to  apply  for  and  obtain  a  return  of 
so  much  of  the  duty  so  paid  as  will  reduce  the  same  to  the 
Kke  duty  as  would  have  been  payable  by  such  person  or 
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CHAP.  III.    persons  for  such  annuity  calculated  according  to  the  term 

'^ouTua!"'     for  which  the  same  shall  have  endured;  which  abatement 

"""  the  said  conunissioners  for  management  of  the  stamp  duties 

shall  settle  and  determine  according  to  the  tables  in  the 
schedule  hereunto  annexedj  and  shall  cause  the  amount  of 
such  abatement  to  be  paid  to  the  person  or  persons  enti* 
tied  to  the  same,  out  of  any  monies  in  their  hands  arising 
from  the  duties  imposed  by  this  act. 

By  section  9,  the  value  of  any  legacy  given  by  way  <^ 
annuity  for  any  life  or  lives,  or  for  years  determinable  on 
any  life  or  lives,  or  for  years  or  other  period  of  time,  and 
charged  on  and  made  payable  out  of  any  other  legacy  or 
legacies,  shall  be  calculated  and  the  duty  shall  be  charged 
thereon  in  the  same  manner  as  before  directed  with  respect 
to  other  annuities,  and  the  duty  on  the  legacy  charged  with 
such  annuity,  if  any  duty  shall  be  payable  for  such  legacy^ 
«  shall  be  calculated  on  the  value  of  such  legacy,  after  de« 
ducting  the  value  of  such  annuity;  and  the  duty  for  such 
annuity  shall  be  paid  by  the  person  or  persons  entitled  to 
the  legacy  or  legacies  charged  with  such  annuity,  by  four 
equal  payments,  in  the  same  manner  as  the  same  would  be 
payable  according  to  the  provisions  hereinbefore  contained, 
if  such  annuity  had  been  a  direct  gift  to  the  annuitant  and 
subject  to  the  like  proviso  in  cs&e  such  annuity  shall  deter- 
mine before  four  years*  payment  shall  become  due,  and  the 
payment  which  shall  be  made  for  such  duty  shall  be  re* 
tained  by  the  person  or  persons  paying  the  same  out  of  the 
first  four  years*  payments  of  such  annuities,  if  so  many  shall 
become  due,  or  out  of  so  many  of  such  payments  as  shall 
become  due,  by  equal  portions. 

By  section  10,  the  duty  payable  on  any  legacy  given  by 
direction  to  purchase,  with  any  personal  estate  of  the  testa* 
tor  or  testatrix,  or  any  part  thereof,  an  annuity  of  a  certain 
amount  for  the  life  or  lives  of  any  person  or  persons,  or 
any  other  term,  shall  be  calculated  upon  the  sum  necessary 
to  purchase  such  annuity,  according  to  the  tables  before* 
mentioned,  and  shall  be  deducted  from  such  sum,  and  be 
paid  as  in  the  case  of  other  pecuniary  legacies,  and  the 
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person  or  persons  paying  or  satisfying  such  legapy,  and  the    CHAP.  ill. 
person  or  persons  for  whose  benefit  the  same  shall  be  paid       i»iixim. 
or  satisfied],  shall  be  discharged  by  payment  of  such  duty,  — — -" 
so  calculated  as  aforesaid,  from  all  other  demands  in  re- 
spect of  the  duty  payable  on  such  legacy,  and  the  annuity 
to  be  purchased  for  the  benefit  of  the  person  or  persons 
entitled  to  the  benefit  of  such  legacy  shall  be  reduced  in 
proportion  to  the  amount  of  the  duty  payable  thereon  as 
aforesaid,  such  reduction  to  be  calculated  in  the  same 
manner  as  the  duty  so  payable  is  hereinbefore  directed  to 
be  calculated,  and  the  purchase  of  such  reduced  annuity, 
together  with  the  payment  of  such  duty,  shall  satisfy  and 
discharge  such  legacy  as  fully  as  if  an  annuity  had  been 
purchased  equal  in  amount  to  the  annuity  so  directed  to  be 
purchased. 

To  the  statute  were  appended  three  rery  elaborate  tables 
for  the  calculation  of  annuities.  The  first  determines  the 
value  of  an  annuity  of  100/.  on  a  single  life  firom  birth  to 
ninety.  The  second,  on  the  joint  continuance  of  two  lives* 
The  third  is  for  the  payment  during  a  fixed  term  of  years, 
not  exceeding  ninety. 

The  act,  however,  only  extended  to  personal  legacies, 
and  therefore  to  annuities  charged  on  the  personal  estate 
only,  but  the  45  Geo.  III.  c.  28,  which  increased  the  rate 
of  the  duty  payable  on  legacies,  extended  the  provisions  to 
legacies  charged  on  real  estate,  and  therefore  to  rents  de- 
vised* Which  duty,  it  is  directed  by  section  d,  shall  be 
paid  by  the  trustee  appointed  to  sell  the  estate,  or  the 
devisee  thereof,  or  the  person  empowered  or  required  to 
pay  the  legacy,  and  he  may  retain  it  out  of  the  legacy,  he  is 
directed  to  pay.  By  statute  48  Geo.  III.  c.  149,  and  55 
Geo.  III.  c.  184,  the  duties  were  increased,  but  the  former 
regulations  were  continued. 

It  has  been*  lately  argued  in  the  Exchequer,  that  these 
latter  statutes  do  not  apply  to  a  rent  charged  upon  land, 
but  only  to  an  annuity,  for  which  the  real  estate  may  be  a 
security.  But  it  was  decided  by  the  Court,  that  where  land 
was  devised  to  trustees  in  trust  for  A.  B.  for  life,  and  after 
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CHAP.  III.  her  decease  that  her  husband  should  receive  by  and  out  of 
»vT»t.  ^  land  and  the  rents  thereofi  an  annuity  or  clear  yearly 
rent-charge  of  600/.  payable  quarterly,  with  such  powers 
and  remedies  of  distress  and  entry  and  perception  of  rents, 
in  case  the  said  annuity  of  fiOO/.  should  be  in  arrear,  as  are 
reserved  to  lessors  for  the  recovery  of  rents  on  leases  for 
years^  it  was  a  gift  by  way  of  annuity,  out  of  or  charged 
upon  real  estate  within  the  language  of  the  statute,  and 
therefore  liable  to  the  duty,  (a) 

In  regard  to  the  person  who  was  to  pay  it,  the  land  was 
devised  in  equal  moieties  to  one  for  life,  and  the  other  in 
fee,  and  therefore  they  were  jointly  liable  for  the  payment 
of  the  annuity.  Hence,  the  Court  held,  in  the  same  case, 
that  the  Crown  could  call  upon  these  devisees  jointly  for 
payment  of  the  duty. 

A  legacy  of  50/.  a  year  to  be  laid  out  in  bread  for  the 
poor  of  a  parish  was  held  liable  to  the  legacy  duty,  although 
the  poor  were  so  numerous  that  no  one  received  more  than 
the  value  of  2«.  a-year.  (ft) 

(a)  A.  G.  V.  Jackson,  2  Cr.  &  J.  101. 

(6)  In  n  J*  Francklin'i  Charily,  3  Sim,  147. 


r 
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CHAP.  IV» 
RSGimiATieii. 


CHAPTER  IV. 

OF  THE  REGISTRATION  OF  RENTS  AND  ANNUITIES. 

These  duties  have  been  imposed  for  the  purpose  of  raising 
a  revenue  for  the  expenses  of  the  state ;  the  other  formali- 
ties which  are  required  in  these  contracts  are  for  the  pre-  ^ 
vention  of  fraud,  and  the  protection  of  parties  from  oppres- 
sion and  imposition.  They  consist  in  the  Registration  and 
memorialising  of  the  grant  and  its  contents*  This  Regis- 
tration is  twofold;  the  first  applies  to  rents  only^  when 
charged  upon  certain  particular  lands,  the  other  is  of  gene- 
ral application  in  the  cases  of  personal  annuities. 

In  regard  to  the  first,  by  the  statute  2  Ann.  c.  .4,  it  is  Land  Registiy 
enacted,  that  a  memorial  oi  all  conveyances  and  deeds,  and  ^^i^'o^^^^ 
of  all  devises  and  wills  of  or  concerning  or  affecting  any  in  Yorkshire 
lands,  tenements,  or  hereditaments  in  the  West  Riding  of         ^    ^"^ 
the  County  of  York,  shall  be  registered  in  a  register,  and 
in  a  form  thereby  appointed,  and  in  case  such  memorial  be 
not  registered,  any  such  deed,  conveyance^  or  devise  shall 
be  void  against  any  subsequent  purchaser  or  mortgagee  {or 
Valuable  consideration*     By^  stat.  6  Ann.  c*  35,  a  similar 
provision  was  made  for  the  East  Riding  of  Yorkshire,  and 
the  town  and  county  of  Kingston  upon  Hull.    By  statute 
8  Geo*  IL  c.  6}  similar  provision  was-  made  for  the  North 
Riding*    And  by  stat.  7  Ann*  c«  20,  the  same  was  made  for 
lands  ia  the  county  of  Middlesex. 

Under  these  statutes,  where  a  rent  charge  is  granted  out 
ef  any  lands,  tenements  or  hereditaments,  situate  in  either 
of  the  counties  of  York  and  Middlesex,  a  memorial  thereof 
must  be  registered,  according  to  the  form  and  at  the  places 
specified  in  those  acts,  otherwise  such  grant  will  be  void 
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CHAP.  IV.    against  any  subsequent  purchaser  or  mortgagee  of  the  lands 
naovnwLATtov,  Charged. 

The  ftctodonot  But  as  the  real  object  of  these  acts  was  to  afford  notice 
S»m hubean  *^**  *^®  lands  were  subject  to  the  incumbrance^  which  is 
notioeof  tiM  registered^  it  has  been  held  in  equity,  that  where  the  sub- 
chaise.  sequent  purchaser  or  mortgagee  has  had  notice,  express  or 

implied,  of  any  such  incumbrance,  though  the  same  have 
,not  been  registered,  yet  he  shall  not  take  advantage  of 
these  statutes,  but  shall  be  bound  to  admit  the  priority  of 
the  charge. 

Thus  in  Cheval  v.  Nicholls,  (a)  one  granted  an  annuity 
and  charged  it  on  lands  in  Middlesex;  his  agent,  who  knew 
of  the  deed,  and  had  paid  part  of  the  annuity  to  the  grantee, 
afterwards  purchased  the  land.  The  deed  not  having  been 
registered,  the  purchaser  refused  to  pay  the  rent.  But  on 
a  bill  filed  in  the  Exchequer  he  was  decreed  to  pay  it,  on 
the  ground  that  he  had  notice  of  the  prior  incumbrance, 
and  that  it  was  contrary  to  equity  that  a  person  who 
had  full  knowledge  should  be  relieved  against  a  prior  pur- 
chaser. 

These  acts  do  not,  therefore,  altogether  invalidate  the 
grants,  since  they  are  left  in  full  operation  and  effect 
against  the  grantor,  and  are  even  available  against  subse- 
quent purchasers  who  can  be  affected  with  a  knowledge  of 
the  charge.  But  the  important  statutes,  to  which  it  will  be 
necessary  to  devote  great  attention,  apply  to  annuities  and 
rents  charged  on  lands  in  every  part  of  England  and  Wales, 
where  the  consideration  is  pecuniary,  and  if  their  provi- 
sions be  not  attended  to,  render  the  grant  wholly  void. 
Without  discussing  the  historical  details  regarding  those 
statutes,  which  have  been  already  stated  in  the  Introduc- 
tory Remarks,  it  may  be  observed  that  their  general  object 
and  intent  have  always  been  understood  to  be,  the  preven- 
tion of  the  clandestine  execution  of  contracts  too  frequently 
entered  into  by  needy  and  incautious  men  on  the  one  side, 
and  artful  and  extortionate  money-lenders  on  the  other. 

(«)  2  £q.  C  A.  64  j  1  SUa.664* 
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The  first  statute  which  requires  the  registration  of  the    CHAP.  IT. 
memorial  of  an  annuity  is  the  17  Geo.  IILc.  26,  a  portion  stoiaTftATioir. 
of  which  applies  to  Ais  part  of  the  subject.    That  statute,  xhe  Annuity 
except  as  to  existing  annuities,  was  repealed  by  the  58  iUgiitniion 
Geo.  IIl.c.  141,  and  many  alterations  were  made  in  the 
regulations  imposed  by  the  former  act.     It  has  been  found 
necessary  to  explain  this  latter  act,  and  by  the  3  Geo.  IV. 
c.  9S,  and  7  Geo.  IV.  c.  75,  to  correct  some  interpretations 
which  the  courts  had  given  to  it.    As,  however,  the  17 
Geo.  III.  c.  26,  is  still  in  force  as  to  annuities  granted  be^ 
fore  the  statute  53  Geo.  III.  c.  141,  and  as  many  of  the 
decisions  thereon  may  still  afford  an  elucidation  in  cases  on 
the  latter,  it  will  be  advisable  to  commence  with  that  act, 
and  record,  as  briefly  as  possible,  the  interpretations  which 
the  courts  put  upon  its  enactments. 

Those  clauses  which  applied  to  the  memorial  of  the  UtAci. 
annuity  were  the  1st,  %d,  and  5th.  «.  I, 

The  1st  section,  after  reciting  that,  whereas  the  perni- 
cious practice  of  raising  money  by  the  sale  of  life  annuities 
hath  of  late  years  greatly  increased,  and  is  much  promoted 
by  the  secrecy  with  which  such  transactions  are  conducted, 
enacts,  that  a  memorial  of  every  deed,  bond,  instrument,  or 
other  assurance,  whereby  any  annuity  or  rent  charge  shall, 
from  and  after  the  passing  of  this  act,  be  granted  for  one 
or  more  life  or  lives,  or  for  any  term  of  years,  or  greater 
estate  determinable  on  one  or  more  life  or  lives,  shall  within 
twenty  days  of  the  execution  of  such  deed,  bond,  instru* 
ment,  or  other  assurance,  be  enrolled  in  the  High  Court  of 
Chancery,  and  that  every  such  memorial  shall  contain  the 
day  of  the  month,  and  the  year,  when  the  deed,  bond, 
instrument,  or  other  assurance  bears  date,  and  the  name  of 
all  the  parties,  and  for  whom  any  of  them  are  trustees,  and 
of  all  the  witnesses ;  and  shall  set  forth  the  annual  sum  or 
sums  to  be  paid,  and  the  name  of  the  person  or  persons 
for  whose  life  or  lives  the  annuity  is  granted,  and  the 
consideration  or  considerations  of  granting  the  same ; 
otherwise  every  such  deed,  bond,  instrument,  or  other 
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ci^P.  ly.    aasuranee  ahall  be  null  and  vi)id  to  all  intents  and  pur- 

or  TUX 

RSCISTKATIOK.     P0SC3* 

Athough  passed  in  the  middle  0f  the  session,  it  was  held 

to  r^te  to  the  first  day  thereof,  and  therefore  to  afiect  an 

annuity  granted  before  ihe  actual  date  of  the  passuig  of 

the  act,  but  after  the  first  day  of  the  8e3sion.(a) 

ThetransactioD,      Jlje  statute  enacted,  that  a  memorial  of  etery  deed» 

annuity  in         instrument,  or  other  assurance,  whereby  any  annuity  should 

effect,  must  be    y^  granted,  should  be  enrolled.    On  these  words  it  has 

been  decided,  that  where  the  transaction  amounts  in  &ct 
to  an  annuity,  though  there  be  no  actual  grant,  it  must  be 
memorialieed.  As  where  the  dividends  of  stock  are  as- 
signed to  secure  an  annuity,  there  must  be  a  memorial  of 
9Uoh  transfer.(6)  If,  indeed,  it  be  a  sale  of  the  dividenda 
only,  and  cannot  be  considered  as  an  annuity,  no  memorial 
is  requirfed.(c)  Upon  this,  however,  the  neader  is  refinrred 
to  Chap.  I.  p.  6. 

It  must  be,  however,  a  perfect  grant,  and  not  a  mere 
agreement  or  contract  to  grant  an  annuity,  for  this  does 
not  require  a  memorial.  As  is  exemplified  by  Jackson  v. 
Xiever,(d)  where  there  was  a  contract  to  grant  an  annuity 
in  payment  of  the  purchase  money  of  an  estate,  and  the 
grantee  died  before  die  grant  was  executed;  it' was  held 
that  this,  being  merely  a  covenant  to  grant,  was  not  withjn 
the  act,  and  did  not  require  a  memorial.  And  a  similar 
decision  was  given  in  Nield  v.  Smith.(«) 
The  instrumenu      Not  only  the  instrument  by  which  the  annuity  is  granted, 

Mcurea^must  be  ^^^  ^^  ^^^  ^Y  ^^ich  it  is  securedf  must  be  memorialised. 

enrolled.  According  to  the  language  of  the  Court,  in  Hood  v.  BurU 

ton,(/)  "  All  manner  of  instruments  calculated  to  secure 
the  payment  of  an  annuity  are  comprehended  within  the 
act."  Henee  a  bond  securing  the  payment  of  the  annuity, 
and  a  judgment  for  the  Uke  purpose,  fidl  within  it.    And  it 

(a)  L«|)es4  V.  Holmes,  4  T.  R.  660. 

(b)  Hood  f  •  Burltpn,  4  B.  G.  C.  121, 

(c)  Duff  V.  Atkinson,  8  Ves.  681  j  Brpwn  v.  Like,  14  Ves.  302. 

(d)  3  B.  C.  C.  604.  (e)  14  Ves.  491. 
(/)  4  B.  C.  C.  121 ;  2  Ves.  J.  28. 
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held,  in  Hopkins  y.  W«dler,(a)  that  a  warrant  of  attwney,  CH  A?.  IV. 
authoruing  a  judgment  to  be  entered  up  as  a  securityi  must  bboutvatiw* 
be  inserted  in  the  memorial ;  for  it  fell  expressly  vithin  the 
words  deed  or  other  inHrumenU  On  the  authority  of  this 
case,  the  Court  of  Common  Pleas  also  deoided  the  same 
point  in  the  saqie  manner,  (d)  and  the  Lord  Chanedlor 
Thurlow,  after  great  deliberation,  confirmed  these  deci- 
sions,  in  a  judgment  upon  the  latter  case,  which  came  be- 
fore him.  At  (he  same  time,  if  the  warrant  of  attorney 
were  memorialised,  it  was  not  necessary  to  insert  the  judg-* 
ment  entered  up  thereon.  The  Court  said  that  the  act 
would  be  complied  with  by  registering  all  the  securities 
given  by  the  parties,  and  that  no  reliance  was  placed  on 
the  judgment  If,  indeed,  the  judgment  had  been  the  only 
security,  perhaps  it  would  have  come  within  the  provisions 
of  die  act,  but  that  was  not  the  case.(c) 

So  also  in  Duff  v.  Atkinson,(<f)  where  the  dividends  on 
stock,  standing  in  the  name  of  trustees,  were  charged  with 
the  payment  of  an  annuity,  and  the  trustees  executed  a 
power  of  attorney  to  a  banker  to  receive  the  dividends  and 
pay  the  grantee,  and  also  covenanted  not  to  revoke  this ; 
the  Lord  Chancellor  Eldon  held  this  poiver  of  attorney  to 
be  a  substantial  security  which  required  enrolment. 

Not  only  the  securities  given  by  the  grantor  himself  must  ^.^^  securities 
be  enrolled,  but  also  those  given  collaterally  by  third  par-  must  be '^'^  ^^ 
ties  as  sureties.     *^  If  not,"  as  was  said  by  the  Court  in  ^Q'^^i^- 
Rosher  v^  Hurdis,(^)  ^^  wherever  fraud,  was  intended,  some 
nominal  person  would  be  brought  forward  as  the  ostensible 
party,  and  the  real  security  would  he  concealed  from  the 
public  eye."    But  this  principle  is  limited  to  the  grantor'a 
interest  \  every  security  given  by  himi  or  on  his  behalft 
and  for  which  the  money  received  by  him  is  the  considenu 
tioui  must  be  enrolled ;  but  any  collateral  promise  or 

(•)  4T.il 46S. 

(6)  Davidson  v.  Lord  Foley,  2  IL    1.  12 ;  3  B.  C.  C.  599. 

(c)  Sherson  ▼.  Ozlade,  4  T.  R.  824  j  sines  supported  by  Richardson  v. 
Tomkiet,  9  Bisg.  6U 

(d)  8  V^.  6W.  <«)  5  T.  R.  678. 
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guarantee  by  a  third  person,  unknown  to  him^  as  by  an 
agent,  who  received  a  commission  for  such  assurance,  is 
unconnected  with  the  interest  of  the  grantor,  and  does  not 
require  enroIment.(a) 

Where  an  annuity,  having  been  granted,  is  duly  memo- 
rialised, any  additional  security  subsequently  given,  as,  for 
instance,  the  deposit  of  a  lease,  need  not  be  registered. 
The  annuity  continues  valid,  and  the  grantee  may  resort  to 
this  security.(i)  This  is  also  strongly  illustrated  by  the 
case  of  Aston  v*  Gwinnell,(e)  where  two  annuities  were 
granted  and  secured  on  certain  property,  and  memorials  of 
these  grants  were  duly  registered,  but  on  the  grant  of  a 
fresh  annuity  these  were  also  charged  on  an  additional 
security,  and  the  grantor  also  executed  covenants  for 
extra  insurance ;  no  fresh  memorials  were,  however,  regi^« 
tered  of  the  two  first  annuities.  The  Chief  Baron  Alex« 
ander  held  that  they  were  not  requisite,  neither  was  it 
necessary  that  the  memorial  of  the  last  annuity  should 
notice  the  other  grants. 

The  statute  used  the  word  granted^  and  that  has  been 
extended  to  include  the  securities,  but  it  has  been  a  sub- 
ject of  much  doubt  whether  it  also  extends  to  assignmenis. 
In  the  Duke  of  Bolton  v.  Williams,(i/)  Mrs.  Williams  was 
the  grantee  of  a  rent  charge,  amounting  to  a  certain  sum, 
parts  of  which  she  assigned  by  separate  instruments  to 
two  other  persons.  *  The  original  rent  charge  was  not 
within  the  act,  but  no  sufficient  memorial  of  the  assign* 
ments  had  been  enrolled.  It  was  contended,  however,  that 
the  assignments  of  the  parts  of  an  existing  annuity  diflered 
from  the  grant  of  an  annuity,  and  that  the  act  of  parliament 
did  not  therefore  apply ;  but  both  Lord  Thurlow  and  Lord 
Loughborough  held  the  assignments  to  be  void  for  want  of 
enrolment.  In  Grant  v.  Foley,  (e)  Lord  Loughborough,  in 
the  Common  Pleas,  had  holden  that  an  assignment  exist- 
ing at  the  time  when  the  original  grant  was  registered^ 

(a)  SandUands  v.  Manh,  2  B.  &  A.  673. 

(b)  i^parte  Price  in  re  Palmer,  3  Madd.  132^  S.  C.  Buck«  B.  C.  221. 

(c)  3  Y.  &  J.  136.  ^   (d)  4  B.  C,  C.  297.      (e)  Hnnt'tf  Ana.  C.  p.  38. 


AND  BENT  CHARGES.  97 

should  also  have  been  inserted  in  the  memorial*     But  in     CHAP.IV. 
Bromley  v.  Greathead^^)  where  the  deeds  of  the  original  E«om»ATioir. 

grants  had  been  duly  enrolled^  and  the  grantees  afterwards " 

assigned,  the  Court  of  King's  Bench  expressed  a  strong 
opinion  that  there  was  no  necessity  for  the  enrolment  of 
the  assignment  Grant  v.  Foley  was  cited,  but  was  distin- 
guished by  Grose,  J.,  because  in  that  case  the  assignment 
existed  at  the  time  of  the  registration  of  the  memorial. 
The  case  of  the  Duke  of  Bolton  v.  Williams  appears  to  have 
been  finally  decided  after  this  case,  and  corresponds  in  its 
circumstances  with  Greathead  v.  Bromley,  inasmuch  as 
there  was  no  necessity  for  enrolment  of  the  rent  charge ; 
and  therefore  it  is  the  same  as  though  it  had  been  duly 
enrolled.  In  a  subsequent  case,  however,  of  Dixon  v. 
Birch,(i)  the  Court  of  Common  Pleas  held  that  the  assign- 
ment, after  due  enrolment  of  the  original  grant,  did  not 
require  a  fresh  memorial.  It  is  stated  that  the  Court  de- 
termined this  after  argument,  but  the  note  of  the  case  is 
-yewy  short,  and  it  does  not  appear  that  the  Duke  of  Bolton 
T.  Williams  was  cited.  No  case  is  reported  as  having 
since  occurred  where  this  point  has  been  discussed^  but 
the  general  opinion  seems  to  be,  that  if  an  annuity  has 
been  duly  memorialised,  no  subsequent  assignment  thereof 
by  the  grantee  need  be  enrolled.  Mr.  Plowden,(c)  indeed, 
draws  a  distinction  between  the  assignment  of  the  whole 
annuity  and  that  of  a  part  only,  in  which  latter  case  he 
thinks,  on  the  authority  of  the  Duke  of  Bolton  v.  Williams, 
there  ought  to  be  a  memorial,  because  it  then  operates  as 
a  fresh  grant.  If,  indeed,  that  be  the  result  of  the  whole 
transaction,  as  certainly  it  was  in  that  case,  he  may  be 
right,  but  there  is  nothing  to  show  that  the  assignment  of 
part  of  an  annuity  will  in  all  instances  amount  to  the  grant 
of  a  new  annuity  by  the  assignor. 

Whatever  doubt  there  may  be  about  an  assignment,  Aregrantimitt 
there  is  none  where  the  transaction  amounts  to  a  regrant.      **^ 
In  that  case  there  must  be  a  new  memorial.    This  appears 

(«)  Hunt's  Ann.  C,  4«.  (*)  «  H.  Bl.  307.  (c>  P.  364. 

H 
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CHAP^IV.  from  Hammond  T.  Fo8ter.(a)  There  an  aimuiiy  gnmted 
mioim^Tioir.  by  A.  to  B.,  and  regularly  registered,  waa  redeemed  1^ 
'  virtue  of  a  clanse  of  redemption ;  the  deeds  were  delivered 

up  to  the  grantor  uncancelled,  and  he  and  the  attorney  for 
the  grantee  agreed  that,  if  at  any  future  time  the  former 
should  wish  to  borrow  money  on  the  same  terms,  those 
deeds  should  be  given  as  a  security.  On  a  subsequent 
application  by  the  grantor,  the  attorney  advanced  the  same 
money  on  having  the  same  deeds  delivered  to  him«  This 
was  held  by  the  Court  of  King*s  Bench  to  be  a  new  grant, 
and  to  require  a  memorial. 
Whether  a  fine  Whether  a  fine  levied  by  the  grantor  be  an  assurance 
nemorialiMd.     Within  this  clause,  so  as  to  require  to  be  memorialised  has 

not  been  settled.  In  Craufiird  v.  Caines(6)  there  had  been 
a  fine  levied  to  secure  the  assignment  of  a  rent  charge, 
agreeable  to  the  assignor's  covenant,  but  there  was  no 
memorial  of  the  fine,  nor  of  the  covenant  to  levy  it.  On 
a  summary  application  to  the  Court  of  Common  Pleas,  by 
the  grantor  to  vacate  the  fine,  because  it  had  not  been  in- 
serted  in  the  memorial,  that  Court  refused  to  interfere. 
First,  because  they  had  no  jurisdiction  over  the  matter ; 
and,  secondly,  because  it  was  not  such  an  assurance  as  was 
meant  by  the  3d  section,  according  to  the  report,  but  it  ought 
to  be  read  Ist  section,  on  which  alone  the  question  was 
raised.  Afterwards  the  point  was  solemnly  argued  in  a 
case  of  Bradford  v.  Burland,(c)  where  the  memorial  oon- 
tained  the  grantor's  covenant  to  levy  a  fine,  and  also  set  out 
a  fine  as  having  been  levied,  but  stated  it  erroneously.  It 
was  a  case  sent  by  the  Master  of  the  Rolls  for  the  opinion 
of  the  Court  of  King's  Bench,  and  contained  many  other 
points  besides  this ;  the  late  Chief  Justice  of  the  King's 
Bench  argued  for  the  grantee,  and  contended  that  it  was  not 
necessary  that  the  fine  should  be  memorialised.  It*was 
similar  to  a  judgment,  which  it  had  been  determined  in  Sher- 
son  V.  Oxlade(cf)  need  not  be  registered.  The  inclinalioii 
of  the  Court,  as  elicited  during  the  argument,  seems  to  hav^ 

(a)  5  T.  R.  635.  (c)  14  East,  446. 

•  (6)  2  BT.  Bl.  438.  (d)  4  T.  R.  SS4r 
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been^  tkat  the  fine  should  have  been  registered-^-at  leatt»    CUAP.  IV. 
that  if  registeredj  the  memorial  should  be  correct;  and   i^sowtbItiov. 

they  certified  that  the  memorial  was  defectiTe,  but  it  does  

not  appear  on  what  ground  their  opinion  was  formed.  It 
should  be  obaervedj  that  the  fine  in  this  case  was  levied 
before  the  memorial  was  registered.  The  fine,  indeed,  is 
not  properly  an  assurance  of  the  annuity,  but  of  die  pro- 
perty on  which  it  is  charged,  and  it  is  not  necessary  to 
register  what  constitutes  the  title  to  the  grantor's  estate,  as 
will  appear  shortly  hereafter. 

As  a  fiurther  illustration  of  the  meaning  which  the  Courts 
have  put  on  the  words  of  this  section,  it  is  right  to  refer 
to  Ezparte  Mackensie,(a)  where  the  Court  of  Common 
Fleas  held,  that  where  a  grantor,  to  secure  the  annuity, 
agreed  to  execute  a  will  in  favour  of  the  grantee,  and  de» 
posit  it  with  the  grantee's  attorney,  and  did  so,  it  was  a 
security  which  ought  to  have  been  memorialised. 

It  has  been  already  observed  that  the  collateral  securi-  instrumentB 
ties  which  only  affect  third  persons,  who  are  not  the  dir^  the  pr^ecty 
parties  to  the  grant,  need  not  be  enrolled ;  so  also  the  char^did  not 
instruments,  which  merely  secure  to  the  grantor  the  pro-  ment. 
perty  which  he  charges  with  an  annuity,  do  not  require  to 
be  registered.    This  was  held  in  the  cases  of  O'Callaghan 
V,  Ingleby,  and  Henderson  v.  Countess  of  Glencaini.     In 
the  former,  (6)  a  tenant  for  life  conveyed  his  estates  to 
trustees,  in  trust  to  raise  money  by  way  of  annuities  on 
his  life;  and  afterwards  he  and  his  trustees  granted  an 
annuity  by  deed,  reciting  this  conveyance;   it  was  held 
unnecessary  to  insert  this  deed  of  conveyance  in  the  me- 
morial.    Lord  EUenbotough  says,  ^'  it  might  never  have 
been  foUowed  by  the  grant  of  an  annuity  at  all,  or  not  till 
after  a  long  interval,  and  until  some  annuity  be  granted  it 
cannot  be  necessary  to  enrol  a  memorial  of  it ;  but  before 
that  time  shall  arrive,  the  period  may  have  expired  within 
which,  by  the  terms  of  the  annuity  act,  a  memorial  of  such 
deed  is  required  to  be  enrolled."    In  the  latter,(c)  the  Court 

(a)  4  Taunt.  333.  (»)  0  UmX,  136.  (e)  2  Taunt.  235. 
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CHAP.  IV.  of  Common  Pleas  fully  supported  this  case.  There  an 
uoTSTSATioK.  annuity  bond  was  assigned  to  secure  another  annuity  of 
less  amount,  which  was  duly  enrolled,  but  the  original  me- 
morial of  the  former  was  defective,  and  the  description  of 
it  in  the  second  memorial  was  inaccurate.  The  Court  how- 
ever held  that  the  grant  of  the  second  annuity  was  not 
affected  thereby,  because  this  was  no  assurance  of  that 
annuity,  but  only  of  the  property  on  which  it  was  secured. 
The  statate  did      The  i^atute  only  applied  to  instruments  in  existence  at 

do*  *aSie/the^  *^^  *™^  ^^  ^^^  memorial,  and  did  not  extend  to  acts  done 
time  of  registra-  afterwards.  Therefore,  where  a  copyhold  estate  was  sur- 
**®"'  rendered  to  secure  an  annuity,  it  was  not  necessary  to  enrol 

a  memorial  of  the  admittance.(a)    This  may  be  another 
reason  why  there  need  not  be  a  memorial  of  a  fine  levied 
to  secure  an  annuity  pursuant  to  a  covenant  in  the  annuity 
deed.     This  latter  must  have  been  registered  within  twenty 
days  after  its  execution ;  but  it  could  seldom  have  happened 
that  a  fine  could  be  levied  within  that  time ;  and  though,  as 
will  be  shewn  hereafter,  deeds  may  be  registered  before 
they  are  executed  by  all  the  parties,  the  same  could  not  be 
done  in  regard  to  a  fine. 
How  the  iepa.        When  the  act  required  that  every  deed  should  be  memo* 
Sould'tTdT^  rialised,  it  has  been  interpreted  to  mean  that  all  the  secu- 
icribed.  rities  shall  be  separately  and  distinctly  inserted  ;  and  there- 

fore, where  an  annuity  deed  recited  that  a  bond  and  war- 
rant of  attorney  had  also  been  given  to  secure  the  annuity, 
and  there  was  a  memorial  of  this  deed,  in  which  the  recital 
was  set  out,  but  not  of  the  bond  and  warrant  of  attorney, 
the  Court  of  Common  Pleas  held  that  the  requisites  of  the 
act  had  not  been  complied  with.(&) 
The  description  The  description  of  the  instrument  must  have  been  aocu-' 
mmitbeaccu-    ^^^^  ^^  ^^^  material  variance  would  have  rendered  the 

memorial  invalid.  Therefore,  where  certain  dividends  were 
assigned  to  I.  H.  on  trust,  to  pay  50/.,  part  thereof  to  L.  G. 
for  life,  and  50/.,  also  part  thereof,  to  £.  H.  for  life,  it  was 


(a)  Doe  d.  Naylor  ▼.  Stephens,  1  Pri.  38. 
(6)  Van  Braam  V.  Isaacs,  1  B.  &  P.  451 . 
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held  to  have  been  inaccurately  described,  as  an  annuity  of    CHAP.  I  v. 

OF  THS 

100/.  granted  to  I.  H.  in  trust,  to  pay  50/.^  part  thereof  to  reoistbatiov. 
L.  G.  and  50/.  other  part  thereof  to  E.  H.  It  was,  in  truth, 
the  grant  of  two  annuities.(a)  So  a  joint  and  several  bond 
was  misdescribed  as  a  several  bond.(&)  But  in  a  case 
where  the  bond  was  a  joint  and  several  bond,  and  the  lue* 
morial  stated  that  the  obligors  were  bound,  without  saying 
jointly  or  severally,  it  was  held  not  to  be  a  fatal  variance, 
since  that  which  was  an  ambiguity  on  one  part  of  the  me- 
morial was  rendered  clear  by  the  expressions  used  in  other 
parts  of  the  same.(c)  Lord  Eldon,  however,  in  the  same 
case  in  equity,  was  not  satisfied  with  the  judgment  of  the 
Court  of  King's  Bench.  Again,  where  the  annuity  deed 
contained  a  power  to  redeem,  on  giving  six  months'  notice, 
tertninaiing  on  one  of  the  days  of  payment,  it  was  held 
inaccurately  described  in  the  memorial  as  a  power  to  redeem, 
on  giving  six  months*  notice  simply,  without  reference  to 
the  time  when  it  must  have  expired.(c/)  And  in  Duff  v* 
Atkinson,(e)  Lord  Eldon  inclined  to  think,  that  a  bond, 
securing  the  payment  during  the  life  of  the  annuitant,  and 
providing  for  a  proportionate  payment  up  to  the  time  of  the 
death,  was  inaccurately  described  as  a  security  during  the 
life  only. 

At  first  it  was  deemed  necessary  U)  insert  the  extent  as  The  extent  of 
well  as  the  nature  of  the  security.     And  therefore  it  was  ^II^Mhive 
held  in  Horwood  v.  Underhill,(/)  that  where  a  bond  ex-  been  set  out. 
tended  to  bind  the  obligor's  heirs,  it  was  necessary  to  state 
that  the  heirs  were  bound.     Upon   this  case   Denny  v. 
Dupuis,(g)  Purling  v.  Parkhurst,(A)  and  other  cases  were 
decided,  but  a  writ  of  error  having  been  brought  on  the 
judgment  of  the  Court  of  King's  Bench  in  the  first,  it  was 
decided  in  the  Exchequer  Chamber,  that  it  was  not  neces- 


(a)  Hood  V.  Burltoo,  4  B.  C.  C.  121 ;  2  Yea.  J.  29. 

{h)  Willey  V.  Cawthorne,  1  East,  398. 

(e)  C^are  v.  GIblett,  3  East,  461 ;  Horwood  y.  XJnderhUl,  10  East,  12l« 

(d)  Tringham  v.  Betbune,  2  Taunt.  429. 

(e)  8  Ves.  583.  (/)  10  East,  123. 
(js)  ll  East,  134.                           (A)  2  Taunt  237. 
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8ary  to  state  the  extent  of  the  security ;  therefore,  that  the 
obligation  on  the  heirs  need  not  have  been  inserted,  and 
the  judgment  was  reversed.(a) 

The  memorial  must  have  stated  the  instruments  earn* 
pletely,  that  is,  all  that  is  necessary^  to  constitute  the  grant 
of  the  annuity  should  have  been  set  out,  but  no  more  was 
requisite.  Therefore  a  covenant  by  the  grantor  to  pay,  did 
not  require  to  be  memorialised,(&)  nor  was  it  necessary  to 
mention  the  estates  charged,(c)  nor  the  days  of  payment (d) 
Where  a  warrant  of  attorney  contained  a  defeazance,  and  a 
deed  recited  the  warrant  of  attorney  and  the  defeazance, 
there  was  a  memorial  of  the  warrant  of  attorney,  but  not  of 
the  defeazance,  though  there  was  of  the  deed  and  its  recitals, 
and  the  Court  held  this  to  be  sufficient.  (^) 

Not  only  an  immaterial  variance  will  not  render  the  me- 
morial invalid,  but  also  where  the  errors  are  merely  clerical, 
the  Court  will  not  interfere.  As  where  a  term  of  sixty-one 
years  was  stated  to  be  for  sixty-two,  and  the  consideration 
as  being  280/.,  and  afterwards  it  was  averred  that  the  said 
sum  of  250L  had  been  duly  paid,  the  errors  were  held  to  be 
merely  clerical,  and  not  calculated  to  mislead)  and  the 
annuity  was  not  vacated.(y^ 

The  statute  provided  that  the  enrolment  should  be 
within  twenty  days  after  the  execution  of  the  deed.  ,  This 
meant  exclusive  of  the  day  of  the  execution.  (^)  And  the 
time  does  not  begin  to  run  until  the  contract  is  perfected. 
As  in  Symmons  v.  Mortimer,(A)  where  part  of  the  consi- 
deration money  was  paid  by  the  grantee,  and  the  securities 
for  the  annuity  were  renewed  from  twenty  days  to  twenty 
days.  A  longer  interval  than  twenty  days  having  elapsed^ 
a  further  sum  was  advanced,  when  the  securities  were  again 
renewed,  and  a  memorial  was  enrolled.     This  was  held 


(a)  Horwood  v.  Underhlll,  4  Taunt  346. 

(b)  O'Callaghan  v.  Ingleby,  9  East,  135 ;  Dupnis  ▼.  Edwaidi,  18  Ve8.358« 

(c)  lb.  (d)  Ince  v.  Everard,  6  T.  Tl.  545. 

(e)  Jackson  v.  Lord  MiUington,  6  Taunt.  189 ;  1  Marsh.  533. 
(J)  Ince  V.  Everard,  6  T.  R.  575 ;  Wyatt  ▼.  Barwell,  19  Ves.  438^ 
(f }  £z  parte  FaUon,  5  T.  B.  283.  (H)  5  T.  R.  139. 
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sufficient,  on  the  ground  that  the  whole  transaction  was    CHAP  IV. 
continuing  and  incomplete  until  the  last  execution  of  the  sBcsn-itATioir. 
deeds. 

It  nnist  be  noticed,  however,  that  the  grantee  is  not 
responsible  for  any  delay  in  the  Enrolment  Office;  it  is 
enough  for  him  to  bring  the  deed  in  due  time,  and  to  leave 
it  for  enrolment  when  the  officer  can  do  it.  If  the  Court 
find  the  record  correct,  they  will  be  satisfied,  and  will  not 
enquire  farther.(a) 

This  section  then  proceeded  to  enumerate  certain  things  Reqaisites  of 
which  the  memorial  should  contain,  and  according  to  the  ij^j^Se^- 
construction  put  upon  this  act,  it  was  to  contain  a  clear  '"©r  act 
statement  of  the  whole  transaction  between  the  parties. 
The  whole  contract  was  to  be  set  out,  the  securities  and 
the  consideration.    This  construction  proved  very  incon- 
venient, and  rendered  the  repeal  of  the  act  necessary. 

It  required,  first,  that  the  memorial  should  contain  the  day  l«t,  The  day  of 
of  .the  month  and  the  year  when  the  deeds,  &c.  bore  date. 
Oh  this  it  was  determined  that  where  there  were  several 
instruments,  and  the  date  of  one  was  set  forth  in  the  memo- 
rial, and  the  others  were  stated  as  bearing  even  date  there* 
with,  It  was  sufficient.(6)  So  where  it  was  stated  that 
a  bond  bore  date  on  or  about  14th  May,  the  Court  of 
Common  Pleas  held  it  sufficient,  saying,  if  it  bore  date  on 
the  14th,  that  was  about  the  14th ;  if  it  did  not,  the  descrip- 
tion would  be  bad ;  but  the  grantor  did  not  deny  that  it 
was  dated  on  the  14th.(e)  In  Underbill  v.  Horwood,(rf) 
Lord  Eldon  observed  that  it  may  require  argument,  whe- 
ther the  legislature  meant  by  the  day  of  the  date,  the  day 
of  the  execution.  This  point  does  not  appear  to  have 
been  raised  on  this  act,  but  it  will  be  seen  that  it  has  been 
settled  on  the  later  act.  (e) 

It  has  also  been  held  that  there  need  not  be  any  men^ 
tioH  of  the  time  when  a  trustee  executes  a  deed.(y*) 

(a)  Gairkk  ▼.  Williama^  3  Tatint.  MO.    See  alao  K.  v.  Hopper,  3  Fri.  4954 

(b)  Doev.  PhilUps,  5  M.  &  S.  369. 

'    (e)  Jackson  ▼.  Lgid  Milaington,  6  Taunt.  189 ;  1  Manb.  533. 
(d)  10  Ves.228.  (e)  See  p.  119. 

(/)  Doe  Y.  HoUoway,  1  Slaik.  C.  431. 
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uouTBATiov.  which  must  have  been  distinctly  stated.  And  therefore  an 
2iid,  Tbd  par-  annuity  was  set  aside  where  the  memorial  stated  that  the 
^^  consideration  was  paid  to  A.  B.  and  C,  same  or  one  of  them; 

though  it  also  appeared  that  the  money  was  paid  on  the 
same  day  that  the  deed  was  executed  by  all.(a)  Tlie  word 
parties  did  not  however  extend  to  the  agents  or  attornies, 
and  therefore  where  a  warrant  of  attorney  was  given  to 
secure  the  annuity,  the  names  of  the  attomies  mentioned 
therein  did  not  require  to  be  stated.(6) 
3rdy  For  whom  The  third  requisite  was  the  names  of  the  parties  for  whom 
{^JJieei.  ^  "*  ***y  ^^  \^em  are  trustees.    Upon  this  part  of  the  act  tliere 

have  been  several  decisions,  and  the  meaning  of  the  legis- 
lature seems  to  have  been  carried  to  an  extent  scarcely 
warranted  by  the  words,  for  not  merely  the  names  of  the 
AUthemodifi-   Persons  really  beneficially  interested  have  been  inserted, 
cations  of  the     but  it  has  also  been  required  that  all  the  difierent  modifi- 
beoQ  stated.       cations  of  the  trusts  should  be  memorialised. 

Thus  in  Denn  d.  Dolman  v.  Dolmani(c)  where  the  me* 
morial  stated  that  by  a  certain  deed  part  of  the  considera- 
tion was  paid  to  one  ''  in  trust  as  therein  mentioned,'*  and 
also  that  certain  premises  were  demised  to  tlie  same  person 
**  upon  the  trusts  therein  mentioned,"  it  was  held  that  the 
memorial  was  insuiGcient,  for  not  setting  out  those  trusts. 
Again,  where  the  memorial  omitted  a  trust,  providing  for 
the  extra  insurance,  which   might  become  necessary,  in 

case  the  grantor  .quitted  the  kingdom,  it  was  held  insuffi- 
cient.(d) 

Not  only  the  trusts  for  the  benefit  of  the  grantee,  but 
also  those  for  the  grantor's  benefit,  must  have  been  in- 
serted. Thus  where  an  estate  was  conveyed  to  a  trustee 
in  trust  to  permit  the  grantor  to  take  the  profits  until 
default  in  payment  of  the  annuity,  and  then  In  trust  for  the 
grantee,  the  memorial  stated  it  generally  in  trust  for  the 

(a)  Vaux  V.  Aosell,  1  B.  &  P.  224. 

(h)  Browne  v.  Kose,  6  Taunt.  124  ;  1  Marsli.  478. 

(c)  6T.  H.  64i. 

id)  Camroini  vi  Isaac,  8  T.  B.  185. 
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grantee,  omiUing  the  previous  trust  for  the  grantor's  benefit,  CHAP,  i  v. 
and  it  was  held  fatal,  (a)  It  had  been  previously  decided 
by  the  Lords  Commissicmers  in  the  Court  of  Chancery,  that 
a  memorial  was  bad,  which  stated  a  trust  to  be  for  the 
payment  of  an  annuity  to  Lucy,  the  wife  of  R.  G.  for  her 
life,  whereas  the  trust  in  addition  was  for  her  husband^s 
life  in  case  he  survived  her,  which  contingency,  however, 
was  not  noticed,  (b)  In  Askew  v.  Mackreth  (c)  it  was  de- 
termined by  the  opinion  of  all  the  judges  in  the  House  of 
Lords,  that  where  the  trustee  was  to  hold  until  default  of 
payment  for  the  benefit  of  the  grantor,  with  power  to  sell 
the  premises  or  part  thereof,  if  the  annuity  were  in  arrear 
for  sixty  days,  the  memorial  was  insufficient  which  de- 
scribed the  trustee  as  a  trustee  nominated  on  the  part  of 
the  grantee,  without  stating  any  of  the  trusts.  One  of  the 
points  also  raised  in  Bradford  v.  Burland(cf)  was,  that  a 
party  was  appointed  a  trustee  for  the  grantor  till  default  of 
payment,  and  if  default  should  be  made  for  twenty  days, 
then  to  raise  and  pay  the  grantee  the  arrears,  the  memorial, 
however,  took  no  notice  of  the  twenty  days.  The  Court 
of  King's  Bench  held  the  memorial  to  be  bad,  and  seem  to 
have  thought  this  a  fatal  objection.  The  case  of  Leycester 
V.  Lockwood,  {e)  which  was  decided  by  that  same  Court, 
whose  judgment  was  affirmed  in  the  Exchequer  Chamber 
on  a  writ  of  error,  fully  confirmed  these  previous  cases; 
and  the  principle  was  carried  still  farther,  for  it  was  held 
to  be  necessary  to  insert  the  terms  and  provisions  of  the 
trust  in  a  case  where  the  grantor  had  no  legal  interest  in 
the  funds  charged,  having  already  assigned  them,  though 
for  his  own  benefit,  and  the  assignees  did  not  convey  their 
right  to  the  griuitee. 

But  where  the  memorial  stated  a  deed  to  have  been  exe- 
cuted on  the  trusts  contained  therein,  and  also  on  farther 

(a)  Taylor  v.  Johnson,  8  T.  R.  184.    Desenfans  v.  O'firlaD,  3  East,  55d. 

(»)  Hood  ▼•  Burlton,  4  B.  C.  C.  121 ;  2  Yea.  jua.  39. 

(c)  1  New  R.  214. 

(a)  14  East,  445. 

(e>  1  M.  &  S.  527^  5  Taunt.  587. 
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CHAP.  IV.  trusts  enabling  the  grantee  to  levy  the  arrears  out  of  the 
luuuff^moa^  premises  charged^  on  an  affidavit  that  there  were  no  other 
trusts^  the  Court  of  King^s  Bench  held  it  sufficient  (a) 
And  it  has  been  said  by  Lord  EUenborough  in  0*CaIIaghan 
V.  Ingilby,  (Jb)  that  nothing  in  the  deeds  giving  power  of 
entry  and  distress  which  does  not  create  a  trust,  need  be 
stated  in  the  memorial. 

The  strictness  which  the  courts  at  first  showed  in  the 
consideration  of  this  part  of  the  clause  was  subsequently 
somewhat  relaxed^  and  the  rule  was  qualified  thus — ^that  if 
the  court  could,  from  the  statement  in  the  memorial,  dis- 
cover for  whom  the  party  was  trustee,  and  what  was  the 
nature  of  the  trusts,  they  would  consider  the  memorial  suf- 
ficient. They  would  not  presume  other  persons  to  be 
beneficially  interested  than  appeared  by  the  instruments 
laid  before  them,  nor  would  they  require  the  grantee  to 
disaffirm  the  existence  of  other  trusts,  (c) 
4th,  Tht  names  The  fourth  requisite  was  the  names  of  all  the  witnesses. 
^*'  It  was  not  necessary  to  set  out  their  names  at  length,  it 
was  sufficient  if  they  were  stated  as  they  appeared  in  the 
deed.  This  has  been  decided  by  the  Master  of  the  Rolls 
in  the  case  of  Phillips  v.  Const,  (d)  after  the  decision  of  the 
Court  of  King's  Bench  upon  the  similar  requisite  in  the 
53  Geo.  III.  c.  141,  which  will  be  noticed  hereafter; 
though  that  court  had  also  previously  refused  to  set  aside 
this  annuity  on  this  objection. 

So  where  several  instruments  had  been  executed  to 
secure  an  annuity,  and  the  memorial  omitted  the  Christian 
name  of  one  of  the  witnesses  to  one  of  tlie  instruments^  the 
objection  was  treated  as  of  no  importance,  (e) 

But  it  was  necessary  that  it  should  have  appeared  dis- 
tinctly who  were  the  witnesses  to  each  instrument;  and^ 

(a)  Toldenrey  ▼.  AUan,  5  T.  R.  480. 
(6)  9  East,  150. 

(e)  De  Faria  v.  Stoit,  %  Tanot.  123S.    Brown  y.  Bose,  6  Taunt.  It4 ) 
1  Marsh.  478.    Bfoamir«  v.  Barfoot,  6  Taunt.  504;  2  Marsh.  204^ 
(d)  3  Ross.  267.    Const  y.  PhUlipSp  4  D.  &  B.  844. 
(0  Watts  T.  Millaid,  5  T.  R.  598i 
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tberefore,  a  ttateiiient  that  all  die  instruiiieBts  were  atteetod  CHAP.  iv« 
by  A.  B*  &e.  or  one  of  them,  was  insufficient,  (a)  And  ^MmnMtmu 
afterwardflj  in  Ex  parte  Mackreth,  (A)  where  the  memorial  — -~— 
•tated  that  the  securitieB  were  witnessed  by  four  personsi 
it  was  held  to  mean  that  eadb  was  so  witnessed;  and  as  it 
appeared  that  these  were  attested  by  two  only,  the  anmrity 
was  vacated.  Where,  however,  the  information  could  have 
been  obtained  from  the  whole  of  the  memorial,  if  taken 
together,  it  was  valid.  Thus  in  Orton  t.  Knight,  (e)  a 
deed  executed  by  A.,  B.,  and  C,  was  stated  to  have  been 
executed  by  A.  and  C  in  the  presence  of  £.  and  F,,  and 
that  two  other  instruments  were  executed  by  A.  and  B.  in 
the  presence  of  the  said  E.  and  F.,  who  were  accordingly 
the  subscribing  witnesses  to  the  execution  of  the  three  in^ 
atruments  respectively;  this  memorial  was  Held  valid.  And 
in  Doe  d.  Naylor  v.  Stephens,  (d)  a  deed  was  executed  by 
A.  and  B.,  who  vrere  the  beneficial  parties,  and  by  C  and 
D.,  their  trustees,  and  the  same  witnesses  attested  the  exe- 
cution of  all ;  but  the  memorial  stated  only  the  attestation 
erf  the  execution  by  A.  and  B.,  and  did  not  refer  to  that  of 
the  trustees.    It  was  nevertheless  considered  sufficient. 

As  to  the  mode  (rf  expressing  tlie  witness's  name,  k 
should  be  mentioned  that  where  the  memorial  stated  tiiat 
the  securities  were  executed  in  ike  pre9ence  ^  J.  C.  the 
Court  of  Common  Pleas  refused  to  set  aside  the  annuity 
on  an  objection  that  this  was  not  a  statement  that  J.  C. 
was  the  vntness.  {e) 

The  fifth  requisite  was  the  annual  sum  or  sums  to  be  M,  The  aaniial 
paid.     On  this  Lord  Loughborough  decided  in  the  Duke  *"^*^ 
of  Bolton  V.  Williams  (/)  that  where  the  grantee  was  to 
have  ASl*  IQf.  per  annum,  and  also  7(.  lOt.  per  amsum  in 
addition  as  poundage,  for  the  trouble  he  was  to  take  in 
veeeiving  a  rent  charge  on  which  it  was  seoured,  and  p«ying 

(a)  Hart  v.  Lorelace,  6  T.  R.  471. 

(fr)  sTSast,  563. 

(c)  3  B.  &  P.  Ito.    See  also  Browti  y.  Rbie,  6  Taonl.  134. 

id)  1  Pxi.  38. 

{$)  Wallk  f.  Lade,  4  Taunt.  761. 

Cf )  4  B.  C.  C.  «97;  2  Vet.  jirn.  1*. 
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it  over,  it  was  in  reality  an  annuity  of  BOL  and  was  inac* 
curately  stated  to  be  an  annuity  of  4&1. 10s.  It  was  also  a 
question  proposed  by  the  House  of  Lords  to  the  judges  in 
the  ease  of  Askew  v.  Mackreth,  (a)  but  not  answered  by 
thein>  whether  an  annuity  of  2000L  payable  half-yearly* 
with  a  rateable  portion,  in  case  of  the  decease  of  the  an* 
nuitant,  could  be  correctly  stated  to  be  the  grant  of  one 
annual  sum  of  2000/. 

The  sixth  requisite  was  the  name  or  names  of  the  person 
or  persons  for  whose  life  the  annuity  was  granted.  Only 
one  case.  Ranger  v.  Earl  of  Chesterfield  {b)  appears  to  have 
occurred  on  this  point  There  the  grantor  had  executed 
a  bond,  a  warrant  of  attorney,  and  a  grant  of  a  rent  charge 
which  recited  the  other  two.  There  was  a  memorial  of  all 
three,  but  it  only  appeared  from  the  memorial  of  the  grant 
for  whose  life  the  annuity  had  been  granted.  This  was, 
however,  held  to  be  sufficient  by  the  Court  of  King's 
Bench. 

The  seventh  and  last  requisite  was  the  consideration  or 
considerations  of  granting  the  annuity,  and  created  very  great 
discussion.  In  consequence  of  the  interpretation  given  to 
the  general  import  of  the  clause,  as  requiring  a  clear  state- 
ment of  the  whole  transaction,  various  doubts  arose,  parti- 
cularly with  reference  to  this  requisite.  So  many  circum^ 
stances  influenced  the  parties  in  different  cases,  that  it 
became  no  easy  task  to  state  with  accuracy  what  was  the 
consideration  of  the  grant.  The  courts  too  did  not  dimi- 
nish the  difficulty,  but  rather  increased  it,  by  the  refinement 
which  was  introduced  in  the  interpretation  of  this  pal*t  of 
the  clause. 

Thus  it  was  determined  in  a  variety  of  cases,  that  a 
power  given  to  the  grantor  to  redeem  formed  a  part  of  the 
consideration,  and  required  to  be  inserted,  whetlier  it  was 
contained  in  the  body  of  the  deed,(c)  or  was  indorsed 


(a)  1  New  E.  214.  (b)  6  M.  &  S.  12. 

(c)  Harris  v.  SUpleton,  7  T.  R.  205.  Appleby  v.  Smith,  3  AnsL  865. 
Gfetves  ▼•  Bainbridge,  lb.  870,  n.  (h),  Dilmer  v.  Barnard,  7  T.  B.  250. 
Didiiiuoii  V.  Bojne,  I B.  &  P.  335.  Bromley  ¥.  Holland^  5  Yes.  610.  Byne 
V.  Viviao,  lb.  604.    Byne  ▼.  F6tter,  lb.  600. 
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thereon  in  the  form  of  a  separate  memorandum^  (a)  or  waft    CHAP.iv. 
a  separate  contemporaneous  agreement ;  (b)  unless  indeed^  mioitTiuTiov. 
though  intended  at  the  time  of  the  grant,  it  was  not  exe-  " 

cuted  till  afterwards  (e).  A  concession  for  redemption,  made 
subsequent  to  the  original  grant,  and  unconnected  there- 
with, did  not  require  insertion.  (J) 

And  for  the  same  reason  where  a  warrant  of  attorney 
given  to  secure  an  annuity,  with  a  stay  of  execution  for 
fourteen  days  after  default  of  payment,  was  memorialised 
simply,  without  an  express  statement  of  the  proviso,  the 
annuity  was  set  aside,  (e) 

In  describing  this  power,  it  was  held  that  the  terms  of  it  How  Um  pow«r 
must  have  been  stated  in  the  memorial,  and  therefore  that  c^MriM* 
a  reference  to  the  deed  as  containing  the  notice,  terms,  and 
conditions  of  redemption,  was  improper.  (/) 

Where  an  agent  made  an  agreement  for  the  redemption, 
commencing  the  written  document  in  his  own  name,  and 
signing  it  as  agent  for  his  principal,  the  memorial,  contain*- 
ing  a  statement  that  it  was  made  by  the  principal  through 
his  agent,  was  held  valid,  {g) 

It  was  also  considered  that  the  expenses  incurred  in  the  The  ezpeoMs  of 
grant,  the  brokerage  and  the  law  charges,  formed  part  of  ^^^e*^ 
the  consideration.     Mr.  Plowden(A)  has  contended  very  lideratUm. 
strenuously  for  this  position,  and  it  cannot  be  denied  that 
they  ought  not  to  be  neglected  in  a  transaction  of  this  kind. 
But  the  courts  did  not  go  the  length  proposed  by  that 
learned  author.     They  drew  this  distinction : — Where  the 
expenses  were  paid  out  of  the  consideration-4noney  at  the 
time  it  was  advanced,  and  no  previous  agreement  by  the 
parties  was  proved,  then  the  consideration  was  so  far  dimi* 

(a)  Staedman  ▼.  Purehaae,  6  T.  R.  737. 

(b)  Cktor  ¥.  Hotte,  2  B.  &  P.  659. 

(c)  Dalmer  ¥•  Barnard,  7  T.  R.  250. 

(d)  BooCb  Y.  Dmoe,  4  Taunt.  252. 

($)  Conningham  t.  Mackenzie,  2  B.  &  P.  696. 

(/)  Ex  parte  Aniell,  1  B.&  P.  02.    Cunningham  r.  Mackentie,  2  B.  6(  P. 
596.    Orton  ▼.  Knight,  3  B.  &  P.  153. 
(g)  Cator  V.  Hotte,  2  B.  &  P,  667. 
(h)  Ann.  p.  331,  384. 
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CHAP.  nr.  nithed,  and  die  feductioQ  ought  to  have  bera  noticed  ia 
^^JHHL^^  the  meoMNrial;  but  where  there  had  been  a  previous  agree- 

flMDt  that  the  grantor  ahould  pay  the  expenses,  the  amount 

thereof  beeame  a  debt  due  from  the  grantor,  and  a  payment 
of  that  sum  out  of  the  money  advanced  was  not  to  be 
treated  as  a  reduction  of  the  consideration,  (a)  Accord- 
ingly Lord  Eldon  held  a  memorial  sufficient  which  stated 
that  the  whole  consideration  was  paid,  and  that  out  of  it 
the  grantor  paid  the  expenses  of  preparing  the  securities 
and  enrolling  the  memorial,  pursuant  to  an  agreement  made 
on  the  treaty  for  the  purchase,  though  the  actual  amount 
paid  was  not  specified*  (6) 
CovMMst  Ml  to  Another  instance  in  which  the  modification  of  the  consi- 
deration was  required  to  be  stated,  occurred  in  Chawner  v* 
Whalley.  (c)  The  grantor  gave  bonds  by  which  he  bound 
himself  to  pay  a  certain  sum  if  he  went  abroad  in  a  military 
capacity  within  three  years  after  the  grant,  and  the  C!ourt 
of  King*s  Bench  held,  that  these  bonds  formed  a  part  of 
the  consideration,  and  ought  to  have  been  inserted  in  the 
memorial. 
Alto  the  time  The  time  when  the  consideration-money  was  paid  was 
eoo^ntioQ.     not  required  to  be  stated,  but  it  was  thought  that  the  time 

might  be  material,  as  forming  part  of  ihe  consideration 
itself,  which  would  of  course  be  afiected  by  any  delay  of 
payment*  But  in  a  case  where  the  memorial  stated  the 
payment  to  have  been  made  on  the  S4th,  and  it  appeared 
that  the  grantee  paid  over  the  money  on  that  day  to  one  of 
the  grantors,  but  a  surety  not  having  executed  the  deed« 
the  money  was  deposited  at  a  banker's  till  the  26th,  when, 
the  deed  having  been  executed,  it  was  paid  out  to  the 
grantors,  the  memorial  was  held  to  be  correct,  and  the  con* 
sideration  was  not  afiected.  (cf) 

(a)  Duke  of  Bolton  ▼.  V^Uliams,  4  B.  C.  C.  397  ;  2  Vw,  J.  138,  Bjn^  t. 
Potter,  6  Vet.  609.    Mouyi  ?•  Loake,  8  T.  R.  4U. 

(k)  DtTW  T.  Dttks  of  Maflboiongli,  2  Swt.  164. 

(e)  3  Ettt,  600. 

(d)  Cotie  f .  Oiblett,  4  East,  86.  S.  C.  UnderikiU  ▼.  Honvood,  10  Vcf.  906» 
and  Ware  v.  Horwood,  14  Ves.  28. 
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And  also  where  the  memorial  ezpreated  that  the  consi*    CHAp.  iv« 
deration  was  paid  on  the  4th  July,  1798,  the  day  of  the  BxamilAnow. 
date  and  execution  of  the  deeds,  and  it  appeared  that  they  '.    T" 

were  executed  by  a  surety  at  Caermarthen,  where  he  lived, 
then  sent  back  and  executed  five  days  afterwards  by  the 
principal  in  London,  it  was  held  by  the  Master  of  the  Rolls, 
and  afterwards  by  the  Lord  Chancellor  on  appeal,  to  be 
correct  (a) 

Neither  was  it  necessary  to  state  by  whom  the  consider-  Not  nacemiy 
ation  was  paid.  (6)  Lord  Loughborough  indeed,  in  one  ^ji^p^. 
case,  (e)  is  reported  to  have  said  that  the  statute  required 
that  the  memorial  should  set  out  by  whom  the  considera- 
ion  was  paid,  and  to  whom  and  on  whose  behalf: — this 
section  has  not  such  a  requisite;  but  the  third  section, 
which  will  be  seen  hereafter,  makes  some  such  a  provision 
in  reference  to  the  deeds,  and  hence  it  has  been  supposed 
that  in  the  report  of  this  judgment  the  words  ought  to  be 
"  the  deed,"  and  not  **  the  memorial.*' 

The  omission  of  a  nominal  consideration,  as  of  10#.  to  a 
trustee,  was  immaterial,  (d) 

Some  questions  also  arose  as  to  the  manner  of  describing  Mtimerof 
the  consideration,  and  what  was  paid.  It  was  held  suf-  craddm^t 
ficient  if  it  were  stated  by  way  of  recital  only,  and  not 
positively,  (e)  And  it  was  only  necessary  to  state  the  con- 
sideration once,  though  it  were  inserted  in  several  instru-* 
ments,  provided  there  were  a  clear  reference  from  one  to 
the  others,  so  that  the  consideration  for  each  appeared 
either  expressly  or  by  express  reference,  (y*) 

Of  course  the  consideration  should  have  been  truly  and  The  ooDtidna- 
accurately  described,  and  several  annuities  were  set  aside  ^^JL^*^^  ^ 
because  the  consideration  was  stated  inaccurately.     Thus  rately. 
where  it  consisted  partly  of  a  sum  of  money  and  partly  of 

(a)  PbUlipe  r.  Cnwfaid,  9  Vas.  214 ;  IS  Vm.  475 ;  1  N.  R.  141. 

(ft)  Ex  parte  Aneell,  1  B.  fr  P.  68,  a.  (•). 

(e)  Duke  6f  Bolum  v.  Wim«me,  4  B.  C« C.  W7;  3  Vee.  J.  188. 

(d)  luce  T.  Evertrd,  6  T.  R.  545. 

(e)  Soweity  ▼.  Harris,  4  T.  R.  494.    Hodges  f.  Monej,  lb.  SOD. 
(/)  Sauaders  ▼.  Htfdioge,  5  T.  R.  9. 
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CHAP.  IV.  the  release  of  a  former  annuity ;  (a)  where  notes  pre- 
viously given  by  the  grantor  were  cancelled ;  (ft)  and  where 
it  was  made  up  of  money,  a  respondentia  bond/ and  the 
charge  for  the  expenses;  (c)  in  all  these  cases  the  memo- 
rials were  held  to  be  defective,  which  stated  the  considera- 
tion to  have  been  a  certain  sum  of  money. 

It  was  decided  that  banker's  checks,  or  promissory  notes, 
could  not  be  stated  as  money,  but  they  should  have  been 
set  out,  and  the  time  when  they  were  payable,  (d)  This 
was  even  held  in  a  case  where  the  grantor  had  had  his 
option  of  money  or  notes,  and  preferred  the  latter.(e) 

But  notes  of  the  Bank  of  England  were  considered  as 
money,  and  their  description  as  such  was  not  wrong.  (/) 
And  where  checks  were  cashed  before  the  grant  was  com- 
pleted, the  consideration  might  be  stated  to  be  money. (g) 
In  O'Callaghan  v.  Ingilby,  (A)  the  memorial  stated  that  the 
sum  of  1800/.  was  pdd  by  the  grantee  to  the  grantor's 
trustees,  by  his  draft  on  Messrs.  R.  &  Co.  his  bankers, 
at  or  before  the  sealing  and  delivery  of  the  same  indenture, 
and  of  the  said  bond ;  the  Court  of  King's  Bench  held 
that  it  might  fairly  be  understood  to  mean  that  the  money, 
and  not  the  draft  only,  had  been  paid. 

In  one  case  a  sum  of  money  was  advanced,  and  the 
securities  were  executed  from  twenty  days  to  twenty  days, 
and  having  been  renewed,  a  fresh  sum  was  advanced,  the 
annuity  increased,  and  the  consideration  stated  in  the 
securities  also  increased.  They  continued  to  be  cancelled 
and  renewed  until  at  last  they  were  enrolled,  and  the  con- 
sideration was  stated  to  be  the  whole  sum  advanced,  no 
notice  being  taken  of  the  cancelling  of  the  former  deeds ; 

-    (a)  Wasbura  v.  Birch,  5  T.  R.  472. 

(6)  Kirknuui  v.  Price,  1  H.  Bl.  309.    Byne  y.  Pottar,  6  Vet.  609. 

(c)  Feaiier  f .  EvtM,  1 T.  R.  367. 

(d)  Rumball  v.  Mumy,  3  T.  R.  26S ;  Byne  ▼.  Vivimn,  6  Vee.  604 ;  Beny 
¥.  BenUey,  ff  T.  R.  690 ;  Poole  v.  Cabanes^  8  T.  R.  328 ;  Drake  r.  Rogers^ 
2  B.  &  B.  19. 

(e)  Moniav.¥raU,  1B.&P.308. 

(/)  Wright  V.  Read,  3  T.  R.  554 ;  CoDtiiiis  v^Thompaon,  6  T.  R«  335. 
Or)  Expaite  Michell,  2  East,  137.  (h)  9  East,  135. 
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this  was  held  to  be  sufficient,  (a)    So  also  in  Cheek  v.     CHAP.  IV. 
Towers,  (i)  the  consideration  stated  in  the  memorial  was  ^^ZIaLs. 
the  delivery  up  of  a  bond,  and  the  discharge  of  the  debt 
secured  thereby ;  the  refusal  by  the  grantee  to  deliver  up 
the  bond  did  not  invalidate  the  memorial. 

Where  part  of  the  consideration  money  was  paid  over 
to  a  third  person,  with  the  consent,  or  by  the  directions  of 
the  grantor,  or  where  a  creditor  gave  a  receipt  for  any  por- 
tion of  the  debt  due  to  him,  it  was  necessary  that  the 
whole  transaction  should  have  been  so  stated ;  and  it  was 
not  enough  that  the  consideration  should  have  been  ex- 
pressed to  have  been  such  a  sum  of  money  advanced,  (c) 

These  were  the  requisites  imposed  by  the  statute,  and  were  The  conae- 
thus  construed  by  the  Courts.     It  is  next  to  be  considered  q»ew»o^  jot 
what  was  the  consequence  of  the  non-observance  thereof,  leciuisites  of 
The  statute  proceeded  to  enact,  "  That,  in  default  of  the  ^'*  ^^ 
memorial,  every  such  deed,  bond,  instrument,  or  other 
assurance  shall  be  null  and  void.'*    Some  difierence  of 
opinion  prevailed  as  to  the  extent  of  these  words,  where 
one  only  of  several  instruments  was  not  duly  memorialised. 
In  Exparte  Chester,  (d)  the  Court  of  King's  Bench  held, 
that  the  penalty  imposed  by  the  statute  was  confined  to  the 
particular  instrument ;  and  a  previous  case  of  Willey  v. 
Wheeler  was  cited,  where  there  had  been  the  same  de- 
cision.    But   in  Duke  of  Bolton  v.  Williams,  (^)    Lord 
Loughborough  decided  that  a  defect  in  the  memorial  of 
one  instrument  rendered  them  all  void.      Lord  Kenyon 
referred  to  this  decision   in   Hart  v»  Lovelace,  (/)  and 
expressed  the  strong  inclination  of  his  opinion  the  same  Defect  in  the 
way,  though  it  was  not  necessary  for  him  to  decide  the  ^utU'one 
point  there,  as  all  the  instruments  were  defectively  memo-  instrument  de- 
rialised.     But  in  the  case  of  Brown  v.  Rose,(g)  Gibbs,  naliaed. 
C.  J.,  in  delivering  the  opinion  of  the  Court  of  Common 
Pleas,  said,  **  though  it  was  held  in  the  case  of  the  Duke 

(a)  Symmons  ¥.  Mortimer,  S  T.  R.  139. 

(6)  I  Taunt.  372.  (f )  4  B.  C.  C.  297 ;  2  Ves.  J.  138. 

(c)  Watts  V.  Millaid,  5  T.  B.  695.  (/)  6  T.  R.  471. 

(d)  4  T.  R.  694.  (g)  6  Taunt.  139. 
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CHAP.  IV.    of  Bolton  V.  Williams^  that  a  defect  in  one  of  the  instru- 
aiottTBAriow.  ^^^^  affected  all,  we  cannot  think  that  such  was  the  in- 

' tention  of  the  legislature.    We  think  it  waa  only  meant 

that  the  want  of  the  prescribed  observances  should  vitiate 
the  particular  security,  for  on  looking  into  the  act  it 
appears  there  may  be  different  memorials  of  the  diflerent 
^eds,  and  that  the  deeds  may  be  executed  at  differout 
times,  and  therefore  we  think  the  intent  is,  that  only  the 
particular  assurance  shall  be  void,  with  respect  to  which 
the  requisites  of  the  statute  are  not  oomidied  with." 

This  decision  may  be  thought  to  have  removed  the  doubt, 

and  is  confirmed  by  the  declaratory  act,  8  Geo.  IV.  c.  9S, 

s.  S,  which  will  be  brought  forvmrd  hereafter. 

MevungofOie       On  the  meaning  of  the  word  void,  it  was  decided  thai 

woidt^ui.         ^^^^  instrument  not  duly  memorialised  was  absohitely 

void,  and  not  merely  voidable,  (a)    Even  where  it  ccmtained 
other  matters,  and  only  in  part  referred  to  an  annui^,  still 
it  was  held  altogether  void.    As  a  consequence,  the  crea- 
tion of  a  term  to  secure  the  grant  of  a  rent,  which  was  not 
duly  enrolled,  did  not  work  a  forfeiture  on  a  covenant  not 
to  alienate.  (6) 
viTho  may  avoid      Not  only  the  parties  to  the  instruments  themselves  might 
instrumeDtf.  ^^^^jj  them,  but  third  parties  also  ^ould  avail  themselves  of 
the  objection.    Thus  a  sheriff  was  justified  in  returning  no 
effects  in  a  case  where  the  debtor  was  in  possession  of 
^oods  as  a  consideration  for  an  annuity,  which  had  been 
granted  to  him,  but  which  had  not  been  enrolled,  on  the 
ground  that  the  property  in  the  goods  had  not  passed  to 
him,  the  annuity  being  void.(c)    And  thus  also  an  execu- 
tion creditor,  who  had  lost  his  priority  by  a  judgment 
entered  up  on  a  warrant  of  attorney,  granted  to  secure  an 
annuity,  where  one  of  the  instruments  of  the  assurance 
was  not  duly  registered,  applied  to  the  Court  of  King's 
Bench  to  vacate  the  judgment  on  this  objection,  and  the 
application  was  granted,  (d) 

(a)  Savnden  v.  Hardinge,  5  T.  R.  9 ;  Crossley  v.  Arkwrigbt,  H  T.  R.  603. 
(6)  Denn  v.  Dolman,  5  T.  R.  641.  (c)  Crossley  v.  Afkwriglit,  2  T,  R.  603. 
(d)  Saunders  y,  Hardinge,  6  T.  R.  9. 
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In  an  anonymous  case  in  2  Chitty's  Rep.  34,  it  is  said    chap.  iv. 

OPTSB 
BIOItTBATIOM. 


that  this  section  of  the  act  is  imperative.    And,  therefore,       ^'  ^"' 


where  the  grantor  had  himself  requested  that  the  memorial 
might  be  omitted,  he  was  still  allowed  to  avoid  the  annuity 
for  such  omission.    See  also  Nash  v.  Godmond.(a) 

Thus  fiur  of  the  1st  section ;  the  2d  applied  to  the  case  of  2d  section  of 
annuities  granted  before  the  pascdng  of  the  act,  and  l^^'  ^^^* 
enacted  **  That  before  any  judgment  should  be  entered  of 
record  upon  any  warrant  of  attorney,  for  recovering  or 
securing  the  payment  of  any  annuity  or  rent  charge  that 
had  already  been  granted,  for.  one  or  more  life  or  lives,  or 
for  any  term  of  years  or  greater  estate  determinable  upon 
one  or  more  life  or  lives,  and  before  any  execution  should 
be  sued  out  or  action  brought  on  any  such  judgment  already 
entered,  or  on  any  deed,  bond,  instrument,  or  other  assu« 
ranee  already  executed  for  the  purposes  aforesaid,  a  like 
memorial  of  the  deed,  bond,  instrument,  or  other  assurance 
should  be  enrolled  in  the  High  Court  of  Chancery,  and  in 
case  the  party  should  neglect  to  enrol  the  same,  any  such 
judgment,  execution,  or  proceeding  in  the  action  respec* 
tively,  should  be  null  and  void.'* 

The  effect  of  this  clause  was,  not  to  annul  or  vacate  the 
assurances  then  existing,  but  only  to  prevent  any  proceed- 
ing upon  them  before  they  had  been  registered.  The 
party  might  at  any  time  have  complied  with  the  act.  Acting 
upon  this  opinion  in  a  case  where  a  bond  and  warrant  of 
attorney,  given  before  the  act  to  secure  an  annuity,  had 
been  accidently  lost,  Lord  Alvanley,  Master  of  the  Rolls, 
allowed  the  grantee  to  recover  the  arrears  without  registra- 
tion, comparing  this  to  the  case  where  a  Court  of  Equity 
relieves  when  deeds  are  lost.(i)  But  where  a  bill  was 
filed  by  the  grantees  of  an  annuity,  granted  before  the  act, 
for  an  account,  and  it  appeared  that  the  memorial  was  de- 
fective, the  Lord  Chancellor  reAised  to  allow  .the  cause  to 
stand  over  till  a  new  memorial  was  enrolled,  (c) 

The  revival  of  a  judgment  by  a  scire  facias  was  con- 

(a)  1  B.  &  Ad.  634.  (b)  Toulmin  t.  Price,  5  Ves.  235- 

(e)  Davidson  v.  Foley,  3  B.  C.  C.  598. 
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GHAP.  IV.  siderecl  by  the  Court  of  King's  Bench  to  be  an  action  and 
poceeding  within  this  clause,  and  was  set  aside,  as  well  as 
the  execution  issued  thereon,  a  memorial  not  having  been 
enrolled,  (a) 

Tbe  later  an-         The  consideration  of  the  5th  section  of  the  17  Geo.  III. 

nuity  acte.         ^  gg^  ^^.^^  deferred  for  the  present,  the  provisions  of  the 

subsequent  statutes  relative  to  the  memorial,  and  the  inter- 
pretations which  have  been  made  upon  them,  will  now  be 
detailed.    The  53  Geo.  III.  c.  141.  s.  1,  2,  3,  and  7,  the 
3  Geo.  IV.  c.  92,  and  the  7  Geo.  IV.  c.  75,  contain  all  that 
applies  to  the  subject  of  the  memorial.     It  is  not  necessary 
again  to  discuss  the  reasons  which  induced  the  legislature 
to  enact  the  statute  of  the  53  Geo.  III.  c.  141.    But  a  part 
of  the  judgment  of  Lord  Tenterden,  in  the  case  of  Bucke- 
ridge  v.  Flight  (&)  may  well  be  cited,  as  pointing  out  the 
great  distinction  between  the  former  act  and  the  present. 
"  The  question,"  he  says,  **  arises  on  the  construction  of 
an  act  of  parliament  made  for  the  protection  of  infants 
against  fraud.    The  effect  of  the  act,  when  its  provisions 
are  not  complied  with,  is  to  defeat  deeds  solemnly  executed^ 
and  therefore  we  ought  not,  in  our  construction,  to  go  be-> 
yond  the  words  of  the  enactment.    The  point  in  this  case 
depends  upon  the  sufficiency  of  a  memorial.     On  a  view  of 
that  instrument,  and  referring  to  the  words  of  the  statute, 
I  think  it  contains  all  that  is  required  by  the  legislature. 
It  is  not  required  that  there  should  be  a  memorial  of  the 
iransaciion,  but  of  the  instrument  whereby  the  annuity  is 
granted  and  secured.'* 
63G.IU.C.141.      The  63  Geo.  III.  c.  141,  bears  date  the  14th  July,  1813, 

and  the  first  section,  reciting,  '^  That  it  is  expedient  that  the 
17  Geo.  III.  c.  26,  should  be  repealed,  and  other  provi* 
sions  substituted  in  lieu  thereof,  enacts  that  the  same  shall 
be  repealed,  safe  and  except  so  far  as  regards  any  annuities 
or  rent  charges,  which  have  been  granted  before  the  passing 
of  this  act.'* 

(a)  Feoner  ?.  Evaos,  I  T.  R.  267.  (b)  6  B.  &  C.  63. 
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The  second  section  enacts,  '*  That  witbih  thirty  days  CHAP.  iv. 
after  the  execution  of  every  deed,  bond,  instrument,  or  other  reoistbatiok. 
assurance,  whereby  any  annuity  or  rent  charge  shall,  from 
and  after  the  passing  of  this  act,  be  granted  for  one  or  more 
life  or  lives,  or  for  any  term  of  years  or  greater  estate  de- 
terminable on  one  or  more  life  or  lives,  a  memorial  of  the 
date  of  every  such  deed,  bond,  instrument,  or  other  assu- 
rance, of  the  names  of  all  the  parties,  and  of  all  the  wit- 
nesses thereto,  and  of  the  person  or  persons  for  whose  life 
or  lives  such  annuity  or  rent  charge  shall  be  granted,  and 
of  the  person  or  persons  by  whom  the  same  is  to  be  bene- 
ficially received,  the  pecuniary  consideration  or  considera- 
tions for  granting  the  same,  and  the  annual  sum  or  sums  to 
be  paid,  shall  be  enrolled  in  the  High  Court  of  Chancery, 
in  the  form  or  to  the  efiect  following,  with  such  alterations 
therein  as  the  nature  and  circumstances  of  any  particular 
case  may  reasonably  require. 

Otherwise  every  such  deed,  bond,  instrument,  or  other 
assurance,  shall  be  null  and  void  to  all  intents  and  pur- 
poses.'* 

The  form  given  in  this  act,  and  incorporated  with  the 
above  section,  is  on  the  next  page,  except  that  the  numbers 
aiHxed  to  the  columns  are  not  in  the  statute^  but  are  intro- 
duced for  the  convenience  of  reference. 
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The  third  section  proTides,  *•  That  if  any  such  annuity    CHAP.  It. 
shall  be  granted  by  or  to  or  for  the  benefit  of  any  company,  nBomttTnoN. 
'exceeding  in  number  ten  persons,  which  company  shall  be 
formed  for  the  purpose  of  granting  or  purchasing  annuities, 
it  shall  be  sufficient,  in  any  such  memorial,  to  describe  such 
company  by  the  usual  firm  or  name  of  trade/* 

Clear  and  distinct  as  these  sections,  with  the  tabular 
illustration,  appear  to  be,  many  questions  have  nevertheless 
arisen,  and  have  been  decided  with  a  more  lenient  interpre- 
tation than  prevailed  in  former  times  on  the  older  act. 
Those  will  now  be  detailed ;  but  as  most  of  the  columns 
correspond  with  the  requisites  of  the  first  act,  it  has  been 
thought  advisable  that  the  reader  should  be  referred  to  the 
previous  decisions,  which  might  elucidate  the  present  enact- 
ments. 

By  the  second  section,  the  memorial  is  to  be  enrolled  The  time  of 
within  thirty  days  after  the  execution  of  every  deed,  &c.  "8:"*'™*^ 
This  period,  as  will  be  recollected,  is  extended  ten  days 
beyond  the  previous  act.     See  page  102* 

It  has  been  decided  that,  though  the  memorial  must  be 
enrolled  within  thirty  days  after  the  deeds  have  been  exe- 
cuted, yet  the  enrolment  may  be  made  before  they  are 
executed,  and  will  take  effect  firom  the  execution.  There- 
fore, where  after  the  execution  of  the  deeds  by  the  grantee, 
and  before  that  of  tfie  grantor,  a  memorial  was  enrolled, 
the  Court  of  Common  Pleas  decided,  that  this  was  war- 
ranted by  the  statute ;  and  the  Court  of  King's  Bench,  on 
a  writ  of  error,  confirmed  this  judgment,  (a) 

The  other  points  will  be  arranged  in  the  order  of  the  In  Column, 
different  columns  of  the  table.  The  first  is  for  the  Date  of  ^^^^^  ^''* 
the  Instruments.  Where  there  are  several,  the  dates  of  all 
must  be  stated,  if  they  differ ;  a  mere  reference  is  sufficient 
if  they  do  not.  Lord  Tenterden,  in  his  judgment  In  Bucke- 
ridge  V,  Flight  (6)  says,  "  There  is  a  column  for  the  date 
of  the  instrument ;  that  must  mean  the  day  inserted  in  the 

(a)  Flight  V.  Bockeridge,  3  Bing.  215 ;  11  Mo.  28 ;  Buckeridge  v.  Flighty 
6B.&C.53>.9D.  &R..113. 
(6)  6  B.  &  C;53  ;  9  D.  «c  R.  113. 
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instrument^  as  the  date,  and  not  the  day,  on  which  it  is 
executed:  for  if  there  are  several  parties,  it  can  seldom 
happen  that  all  will  execute  the  deed  on  the  same  day.*} 
Hence  the  doubt  pointed  out  by  Lord  Eldon,  in  Underbill 
V.  Horwood,  will  not  arise  on  this  act.     See  page  103. 

The  second  column  is  for  the  Nature  of  the  Instrument, 
and  is  new,  not  having  been  expressly  required  in  the 
former  act.  The  cases  that  have  occurred  upon  it  have 
necessarily  been  upon  the  description  of  the  instrument. 
It  has  been  determined  by  the  Court  of  King*s  Bench  that 
the  act  will  be  satisfied  by  a  description  of  the  instrument 
in  popular  language,  although  that  be  not  according  to  its 
strict  legal  effect ;  and,  therefore,  where  an  underlease  was 
stated  in  the  memorial  as  an  assignment,  it  was  held  suffi- 
cient, (a) 

So  where  an  annuity  was  granted  by  an  indenture,  which 
also  contained  a  release  of  a  previous  annuity,  it  was  held 
correctly  described  in  the  memorial  as  a  grant  of  an- 
nuity, (b) 

Mr.  J.  Bay  ley  said,  "  Here  there  is  nothing  but  the 
word  *  grant*  in  the  memorial,  but  I  think  the  deed  set  out 
on  oyer  operates  as  a  grant  of  an  annuity,  and  that  the  word 
*  grant'  is  a  proper  description  of  the  nature  of  the  instru- 
ment, within  the  meaning  of  the  act  of  parliament*  The 
other  columns  will  supply  the  names  of  the  parties,  the 
names  of  the  witnesses,  and  the  persons  for  whose  lives  the 
annuity  is  granted,  and  when  that  information  is  supplied, 
the  grantor  may  claim  his  copy  under  the  fifth  section.  He 
will  then  see  whether  he  has  a  copy  of  the  instrument  de- 
scribed in  the  memorial,  whether  it  is  attested  by  the  same 
witnesses,  and  whether  it  is  granted  for  the  life  of  the  person 
there  described.*' 

Mr.  J.  Holroyd. — "  1  think  it  is  not  necessary  to  de- 
scribe the  deed  as  an  indenture.  It  would  make  no  differ- 
ence if  it  were  so  described.    If  the  word  indenture  were  a 


(a)  Butler  v.  Capcl,  2  B.  &  C.  261 ;  3  D.  &  U.  485. 

{b)  Crowther  v.  Wentworth,  6  B.  &  C.  366 ;  9  D.  &  R.  286. 
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material  part  of  the  description,  the  efiect  would  be  to  pre-    CHAP,  IV. 
vent  a  party  from  having  recourse  to  any  other  instrument."  iegxstration. 

And  in  a  subsequent  case  of  Browne  v.  he^,{a)  it  was 
held  that  an  instrument,  which  contained,  besides  covenants 
to  pay  the  annuity,  also  an  assignment  of  stock,  to  secure 
the  same,  was  sufficiently  described  as  "  a  grant  of  an 
annuity."  It  was  objected  that  the  nature  of  the  whole 
instrument  ought  to  be  set  out,  which  was  the  distinction 
between  this  case  and  that  of  Crowther  v.  Wentworth.  But 
Mr.  J.  Bayley,  in  his  judgment,  said,  **  The  enacting  clause 
does  not  in  terms  require  the  nature  of  the  instrument  to  be 
described,  but  the  schedule  which  follows  this  clause  con- 
tains several  columns,  one  of  which  is  headed  *  Nature  of 
the  Instrument,'  and  under  that  head  there  is  given  an  in- 
stance of  the  description  of  the  nature  of  the  instrument 
which  the  statute  requires,  viz.  *  Lease  and  release,' 
*  Warrant  of  attorney  to  confess  judgment,*  '  Bond  in 
penalty.'  The  sicUute  imposes  no  obligcUion  on  the  parties 
to  describe  the  property  on  which  the  annuity  is  secured. 
The  object  of  the  statute  was  that  such  a  description  should 
be  given  as  to  enable  a  party,  on  looking  at  the  memorial, 
to  claim  a  copy  under  the  5th  section.  The  words  *  grant 
of  an  annuity'  are  as  true  a  description  of  the  nature  of  an 
instrument  by  which  an  annuity  is  secured,  as  the  words 
'  Lease  and  release.'  They  convey  as  much  information 
as  the  legislature  intended  to  be  conveyed  by  the  descrip- 
tion of  the  nature  of  the  instrument,  within  the  meaning  of 
this  act  of  parliament." 

Indeed  so  liberal  is  the  construction  which  the  courts 
have  given  to  this  act,  that  in  a  late  case,  (a)  where  the  deed 
recited  a  contract  to  purchase  an  annuity  to  be  secured  out 
of  the  dividends  of  stock,  and  the  grantor  covenanted  to 
pay  the  annuity,  and  assigned  the  dividends  to  the  grantee, 
the  memorial  was  held  to  be  sufficient,  which  described  the 
instrument  to  be  an  assigninent  of  dividends,  and  an  an- 

(a)  6  B.  &  C.  689 ;  9  D.  &  R.  700. 
(6)  Catte  Y.  Lovelace,  2  D.  &  Ad.  767. 
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Names  of  the 
Parties. 


4th  column, 
Names  of  the 
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nuity  deed  to  secure  the  same.  Parke,  J.  observed :  "  The 
nature  and  effect  of  the  instrument  are  described,  if  not 
quite  accurately,  yet  with  as  much  particularity  as  the  pre- 
sent statute  requires,  giving  it  the  same  latitude  of  construc- 
tion as  was  used  in  Butler  v.  Capel  and  Crowtherv.  Went- 
worth.** 

The  third  column  is  for  the  Names  of  the  Parties ;  upon 
which  see  p.  104.  The  meaning  of  this  term  is  explained 
by  the  case  of  Flight  v.  Buckeridge,  where  the  deed  was 
memorialised  before  one  of  the  parties  had  executed  ^  and 
it  was  contended  that  that  person  was  not  a  party  until  he 
had  executed,  and  ought  not  to  have  been  inserted  in  the 
memorial.  But  the  Court  of  Common  Pleas  {a)  decided 
against  this  objection,  and  on  an  appeal,  the  Court  of  King's 
Bench  affirmed  their  judgment.  (6)  Abbott,  C.  J.  in  his 
judgment  said,  **  It  is  contended  that  no  person  is  a  party 
within  the  meaning  of  the  statute  until  he  has  executed  the 
deed.  It  is  true  that  he  is  not  tinttl  that  time  a  party  charge- 
able, but  still  he  may  be  a  party ;  and  I  take  the  expression 
in  the  statute  to  mean  ali  such  persons  as  upon  rectding 
the  deed  appear  to  be  parties. ^^ 

It  was  decided  also  in  Yems  v.  Smith,  (c)  that  the  me- 
morial need  not  express  the  party  in  whose  fiivour  a  war- 
rant of  attorney  has  been  given;  the  schedule  having 
pointed  out  the  mode  of  memorialising  a  warrant  of  attor- 
ney, and  not  requiring  this  particular. 

It  will  be  recollected  that  where  one  of  the  parties  is  a 
company  exceeding  ten  persons,  formed  for  the  purpose  of 
granting  or  purchasing  annuities,  their  usual  firm  or  name 
of  trade  will  be  a  sufficient  description.  See  sect.  S.  p.  1 19. 

The  fourth  column  is  for  the  Names  of  the  Witnesses,  and 

the  examples  given  are  E.  F.  of ,  and  G.  H.  of ; 

and  afterwards  E.  F.  G.  H.  alone.  The  constructions  put 
on  this  column  have  reiidered  two  acts  of  parliament  neces- 
sary to  explain  or  correct  it 


(a)  3Bing.215:  11  Mo.  28. 
Ip)  3  B.  &  A.  206. 


(6)  6B&C.53;  9D.&R.  113. 
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In  the  first  place,  it  was  decided  by  the  Coart  of  King's    CHAP.  iv. 
Bench  that  the  memorial  should  contain  die  whole  of  the  bboistbation. 
christian  name  of  the  witness,  the  mere  initial  letter  of  the  ' 

Bame  not  being  suffident.(a) 

Bat  according  to  the  ojHnion  of  the  legislature  diis  was  Explained  by 
not  the  correct  interpretation  of  the  statute,  and  an  act  of  ^      ^^*  ^'  ^^' 
pariiament  accordingly  was  passed,  the  7  Oeo.  IV*  c.  75.  to 
correct  the  efiects  of  these  decisions. 

It  begins  by  reciting  die  requisites  of  the  stat.  53  Oeo.  III.  ilie  names  of 
c.  14K  and  continues  to  recite  that  ^^  whereas  itfirequentiy  are  to^^out 
happens  that  the  names  of  witnesses  to  grants  of  annuities  ^  ^J  *PP®" 
or  other  assurances  are  unknown  to  the  grantees  therecrf*,  tion. 
or  their  solicitors  or  agents,  otherwise  than  as  they  appear 
by  the  subscriptions  of  such  witnesses  to  the  attestations  of 
the  execution  of  such  grants  or  assurances ;  and  it  might 
greatly  endanger  the  validity  of  any  such  assurance,  if  any 
name  were  inserted  in  the  memorial  thereof  as  the  name  of 
any  such  witness,  in  any  other  manner  than  as  the  same 
appears  signed  by  such  witness  as  attesting  the  executi<Hi 
of  any  such  assurance ;  and  whereas  a  very  great  number 
of  memorials  of  grants  of  annuities  have,  since  the  passing 
of  the  said  act,  been  enrolled,  in  which  the  surnames  <A 
witnesses  to  the  deeds,  instruments,  or  assurances  specified 
in  such  memorials,  have  been  inserted,  together  with  such 
initial  letter  or  abbreviation  of  the  christian  names  of  such 
witnesses  as  appeared  subscribed  to  the  attestation  by  such 
witnesses  of  the  execution  of  such  deeds,  instruments,  or 
assurances,  without  stating  at  full  length  the  christian 
names  of  such  witnesses ;  and  whereas  doubts  have  been 
entertdned  whether  according  to  the  true  construction  of 
this  act  it  is  necessary  to  the  validity  of  any  such  grant  or 
other  assurance  that  the  christian  as  well  as  surnames  of 
all  the  witnesses  to  #BUch  deed,  grant,  or  other  assurance, 
should  be  inserted  in  the  memorial  thereof  in  any  other 
manner  than  as  the  same  may  appear  subscribed  to  the 


(a)  Cheek  v.  Jeiferies,  2  B.  &  C.  1  ;  3  D.  &  R.  185.    Metcalf  v.  Bowes^ 
6  B.  &  C.  258^  7  D.  &  R.  773.    0oe  v.  Bromley,  6  D.  8c  R. 292. 
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CHAP.  IV.  attestation  of  such  deed,  grant,  or  other  assurance,  by  such 
witnesses  respectively ;  and  in  order  to  remove  such  doubts, 
it  is  enacted  and  declared,  That  by  the  said  act  of  the  fifty* 
third  year  of  tiie  reign  of  his  said  late  majesty,  no  further 
or  other  name  or  names  of  the  subscribing  witness  or  wit- 
nesses to  any  deed,  bond,  instrument,  or  other  assurance, 
whereby  any  annuity  or  rent  charge  is  or  may  be  granted, 
is  or  are  required  in  the  memorial  thereof,  besides  the 
names  of  all  such  witnesses  as  they  shall  appear  signed  to 
the  attestations  respectively  of  the  execution  of  such  deed, 
bond,  instrument,  or  other  assurance,  and  so  the  said  act 
shall  be  deemed,  construed,  and  taken." 

The  other  point  in  the  construction  of  this  column  in 
which  the  Court  of  King's  Bench,  according  to  the  opinion 
of  die  legislature,  misinterpreted  the  statute,  is  so  fully  ex- 
plained in  the  preamble  to  the  act  of  3  Geo.  IV.  c.  92.  that 
it  may  well  be  set  forth  at  length* 
AndbySG.lv.  I^  ^^  dated  ^th  July,  1822^  and  begins  by  reciting  the 
C.&2, 110 other    requisites  of  the  58  Geo.  III.  c.  141,  and  continues,  that 

detcnption  of 

the  witnesws  is  **  whereas  the  form  or  efiect  to  which  such  enactment  refers 
Sm  tiSr"**  *^  expressed  in  several  columns,  at  the  head  of  one  of 
names.  which  are  the  words  **  Names  of  Witnesses;"  and  under- 

neath, as  applicable  to  indentures  of  lease  and  release,  the 
letters  and  words  "  E.  F.  of  — "  "  G.  H.  of,"  and  as  appli- 
cable to  a  bond  and  warrant  of  attorney  to  confess  judg* 
ment,  the  letters  "  E.  F."  "  G.  H."  without  the  word  "  of;" 
and  whereas  the  words  of  enactment  referring  to  such  form 
express  only  that  a  memorial  of  the  names  of  all  the  witnesses 
to  every  such  deed,  bond,  instrument,  or  other  assurance  as 
therein  mentioned,  should  be  enrolled  as  directed  by  the  said 
act,  without  providing  that  any  description  of  the  witnesses 
should  be  given  in  such  memorial,  except  as  such  form  is 
thereby  referred  to,  and  such  form  doe|  not  provide  that  avy 
description  should  be  added  to  such  names,  except  by  the 
addition  of  the  word  "  of"  to  the  letters  "  E.  F."  and  "  G.  H." 
as  aforesaid  as  applicable  to  indentures  of  lease  and  release; 
and  whereas,  in  consequence  of  such  indistinct  enactment 
it  may  be  doubtful  whether  it  was  the  intention  of  the 
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legislature  to  require  any,  or,  if  any,  what  description  to  be    CHAP.  IV. 
added  to  the  names  of  witnesses  in  the  memorial  of  any  deed,  BsonriiATioN. 
instrument  or  assurance  to  be  enrolled  as  aforesaid;  and 
whereas  a  very  great  number  of  memorials  of  grants  of  annui- 
ties have»  since  the  passing  of  the  said  act,  been  enrolled,  in 
which  the  names  of  the  witnesses  to  the  deeds,  instruments 
or  assurances  specified  in  such  memorials  have  been  inserted 
without  the  addition  of  the  place  of  abode  of  such  witnesses, 
and  it  has  been  inferred  firom  the  use  of  the  word  "  or* 
after  such  letters  "  E.  F.*'  and  after  such  letters  ''  G.  H/' 
as  aforesaid,  that  it  was  necessary  to  describe  each  of  such 
witnesses  in  such  memorial  as  of  some  place,  and  in  conse- 
quence thereof  some  grants  of  annuities  made  since  the 
passing  of  the  sud  act,  have  been  in  proceedings  in  sura* 
mary  applications  to  courts  of  justice,  which  cannot  be 
reviewed  in  any  superior  court,  deemed  null  and  void,  on 
the  ground  that  no  description  of  the  place  of  abode  of  the 
witnesses  to  some  or  one  of  the  deeds,  instruments  or 
assurances  by  which  such  grants  of  annuities  have  been 
made,  had  been  inserted  in  the  memorials  or  memorial 
thereof  enrolled  as  directed  by  the  said  act,  and  whereas 
doubts  have  been  entertained  whether  the  construction  so 
put  on  the  said  act  is  the  true  construction  thereof,  more 
especially  as  the  same  is  so  far  penal,  as  it  renders  deeds, 
instruments  and  assurances,  of  which  memorials  have  not 
been  enrolled  in  pursuance  of  the  said  act,  null  and  void; 
and  the  provisions  in  the  said  act  are  not  so  clear  and 
explicit  as  the  same  ought  to  have  been  under  such  circum* 
stances,  and  the  parties  claiming  under  grants  of  annuities 
may  have  been  thereby  misled  and  induced  to  conceive 
that  it  was  not  necessary,  under  the  provisions  of  the  said 
act,  to  insert  in  the  memorial  of  any  deed,  instrument  or 
assurance  to  be  enrolled  as  aforesaid,  the  place  or  places  of 
abode  of  the  witness  or  witnesses  to  such  deed,  instrument, 
or  assurance,  or  any  more  than  the  name  or  names  of 
such  witness  or  witnesses,  there  being  no  words  in  the 
said  act  expressly  requiring  any  more  to  be  so  inserted, 
nor  any  i{ords  from  which  it  could  be  inferred  that  any 
more  was  required  to  be  so  inserted,  except  the  word  **  of** 
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after  the  letters  "  E.  F."  tad  "  G.  H."  respectively,  with 
reference  to  one  species  of  assurance  inserted  in  the  form 
of  the  memorial  before  mentioned,  and  it  is  expedient  to 
remove  all  doubts  touching  the  construction  of  the  said  act 
with  respect  to  so  much  of  the  memorials  required  by  the 
said  act  to  be  enrolled,  as  relates  to  any  description  of  the 
witness  or  witnesses  to  any  deed,  instrument,  or  assurance. 

"  It  was  therefore  enacted  and  declared^  Uiat  by  the  said 
act  of  the  53d  year  of  the  reign  of  his  late  majesty,  no 
further  or  other  description  of  the  subscribing  witness  or 
witnesses  to  any  deed^  bond,  instrument  or  other  (assurance, 
whereby  any  annuity  or  rent  charge  is  or  may  be  granted, 
is  required  in  the  memorial  thereof  besides  the  names  of 
all  such  witnesses^  and  so  the  said  act  shall  be  deemed, 
construed  and  taken,^ 

By  the  fourth  section,  however,  it  is  provided  "  That  the 
act  shall  mot  extend,  or  be  construed  to  extend,  to  revive 
or  give  effect  to  any  deed,  bond,  instrument  or  other  as* 
surance,  whereby  any  annuity  or  rent  charge  hath  been 
already  granted,  so  far  as  the  same  hath  been  adjudged, 
declared,  treated  or  deemed  void  by  any  judgment,  decree, 
action,  suit,  or  proceeding  at  law  or  in  equity,  or  by  any 
acts  or  deeds  of  the  parties  thereto,  or  by  any  other  legal 
or  equitable  means  whatsoever;  nor  shall  this  act  affect  or 
prejudice  any  suit  or  proceeding  at  law  or  in  equity  com- 
menced on  or  before  the  31st  day  of  May,  1822,  and  now 
depending,  upon  the  ground  of  an  alleged  defect  in  the 
memorial  thereof,  in  not  describing  the  witnesses  thereto 
otherwise  than  by  his,  her  or  their  name  or  names,  for 
avoiding  any  such  (ked,  bond,  instrument  or  other  as- 
surance." 

The  cases  alluded  to  in  this  statute  are  Darwin  v.  Lin* 
coin  (a)  and  Smith  v.  Pritchard.  (6)  In  the  former,  the 
memorial  contained  in  the  witness  column,  the  words  **  A. 
B.*'  clerk  of  **  Mr.  B.**  and  in  the  instrument  attested,  it 
appeared  that  Mr.  B.  lived  in  Cloak  Lane.  The  Court  of 
King's  Bench  held  the  memorial  to  be  insufficient  for  want 
of  the  residence  of  the  witness.    And  in  Smith  v.  Pritchard, 

(a)  5  B.  &  A.  444.  (b)  Ibid.  7173  1  D.  &  R.  374. 
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the  witness  was  described  as  ''  C.  R.  clerk  to  W.  A.  of    CHAP.  iv. 

OF  THE 
SEOISrnATlOK. 


G.  M.  Streets  in  the  county  of  M.  gentleman."     The 


witness  did  not  reside  there^  but  only  attended  at  the  office. 
The  same  court  held  this  also  defective*  * 

But  since  this  last  act  the  case  of  St.  John  v.  Champ- 
neys  (a)  came  before  the  Court  of  Common  Pleas,  and  there 
it  was  decided,  that  where  a  memorial  contained  the  name 
and  description  of  the  witnesses  thus,  "  T.  J.  D.,  J.  F.  C, 
clerks  to  Mr«  £.  H.,  of  C.  street,  in  the  county  of  M."  it 
was  sufficient  within  the  meaning-  of  the  act  of  the  53 
Geo^  III*  c  141.  The  declaratory  act  was  referred  to  by 
the  court  in  their  judgment,  though  it  was  objected  that 
the  case  was  excepted  by  the  proviso  contained  in  the 
fourth  section,  the  application  having  been  made  before  the 
act  was  passed. 

See  as  to  this  requisite  on  the  former  act,  page  106. 

The  fifth  column  is  for  the  name  or  names  of  the  person  The  stli  column 
or  persons  by  whom  the  annuity  or  rent  charge  is  to  be  JhipLtv^u  **- 
beneficially  received,  and  is  in  place  of  the  requisite  of  the  ficially  interest- 
names  of  die  parties -for  whom  any  of  them  were  trustees, 
which  led  to  so  much  intricacy  of  interpretation  under  the 
former  act,  as  was  shown  above  in  p.  104.     No  doubt  or 
difficulty  has  arisen  on  this  column. 

The  sixth  column  is  for  the  person  or  persons  for  whose  The  6th  column 
life  or  lives  the  annuity  or  rent  charge  is  granted.  [Se  annSt^ 

It  was  objected  to  a  memorial  that  where  an  annuity  was 
granted  for  a  term  of  years  determinable  on  lives,  no  notice 
was  taken  of  the  term  of  years,  but  the  lives  only  were 
inserted :  2dly,  That  no  description  nor  residence  was 
stated  of  the  annuitants:  and,  Srdly,  That  it  did  not 
appear  whether  the  grant  was  for  the  joint  lives  or  extended 
to  that  of  the  survivor.  The  Court  held  all  these  objec- 
tiona  to  be  groundless ;  that  a  literal  attention  was  all  that 
was  necessary  to  give  to  the  statute,  which  had  been  done 
in  that  case,  (b)    See  p.  108. 

The  seventh  column  is  for  the  consideration,  and  how  The  7th  column 

for  the  conii- 
deration. 

(a)  I  Biog.  77 ;  7  Mo.  382.  (6)  Barber  v.  Gamson,  4  B.  &  A.  281. 
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CHAP.  IV.  paid;  In  the  introductory  part  of  this  section  the  pecu- 
1IEGIBTRATI0N.  liiBjy  considcration  is  required  to  be  set  forth ;  and  in  the 
exampk  given  in  the  column,  money,  notes,  and  bills  are 
mentioned ;  accordingly  it  has  been  decided  that  only  the 
Only  the  mcu-  pecuniary  consideration  actually  paid  need  be  mentioned, 
tion  Actually  and  that  it  is  not  necessary  to  set  out  any  collateral  securi- 
SaSif^  ^      *'^^  ^'  circumstances  which  may  affect  the  amount  thereof. 

This  is  one  of  the  great  distinctions  between  the  two  acts. 
The  reader  cannot  fail  to  remember  the  many  decisions 
detailed  above  in  p«  108  on  this  requisite  in  the  former  act* 
Thus  it  was  determined  that  a  covenant  by  the  grantor,  not 
to  go  upon  the  seas,  or  to  parts  beyond  them,  without  giving 
the  grantee  notice,  so  that  the  latter  might  be  enabled  to 
pay  any  additional  premiums  df  insurance,  if  such  should 
be  incurred  thereby,  and  also  to  pay  the  amount  thereof  to 
the  grantee,  did  not  require  insertion  in  the  memorial  as 
part  of,  the  consideration,  though  it  had  been  so  held  in 
Chawner  v.  Whalley  (a)  under  the  old  act.  The  language 
of  Dallas,  C.  J.  may  well  be  quoted  in  this  place.  "  It  is 
quite  clear,**  he  says,  *^  that  the  object  of  the  53  Geo.  III. 
e.  141,  as  well  as  the  17  Geo.  III.  c.S6,  was  to  guard 
agiunst  fraud,  and  that  it  was  therefore  necessary  to  Bet  out 
the  sum  actually  paid  for  the  annuity,  on  the  one  hand,  and 
the  amount  of  the  annuity  on  the  other.  Here  it  is  stated 
that  the  sum  paid  was  490/.  in  Bank  of  England  notes,  and 
that  the  amount  of  the  annuity  was  70/.  a  year.  Both  these 
are  pecuniary  payments.  Is  any  thing  collateral  or  con* 
tingent  to  be  considered  as  part  of  the  consideration  or  the 
annuity  itself?  It  seems  to  me  that  it  cannot  on  the  rea* 
Bonable  construction  of  the  statute.  The  grantee  may  or 
may  not  be  put  to  any  expense  on  the  grantor's  going 
abroad;  it  does  not  increase  the  value  of  the  annual  sum 
he  is  to  receive.  The  consideration  to  be  expressed  must 
be  confined  to  the  sum  paid  for  the  annuity,  and  the  sta- 
tute points  out  how  the  consideration  must  be  stated  to 
have  been  paid ;  viz.  100/.  in  money,  and  500/.  in  Bank  of 

(a)  Ante,  p.  110. 
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England  or  other  notes,  or  bills  of  exchange,  as  the  case     ch.'^p.  iv. 
may  be.     Besides,  the  statute  is   confined  to  pecuniary        »"''««« 

considerations."    And  Mr.  J.  Park  observed:  "The  words   '" 

^  how  paid,'  mean  that  the  consideration  must  have  been  paid 
at  the  time  of  the  enrolment,  which  must  be  made  within 
thirty  days  after  the  annuity  was  granted,  and  cannot  apply 
to  any  additional  sum  that  may  be  payable  on  a  contin* 
gency  thereafter."  (a) 

This  case  has  also  been  followed  by  another  in  the 
King's  Bench,  where  certain  dividends  being  assigned  for 
the  security  of  the  annuity,  the  grantor  covenanted  that  the 
grantee  might  retain  any  additional  sum  which  might  be 
required  to  meet  the  increased  expense  of  insuring  his  life, 
if  he  went  abroad,  and  farther  covenanted  to  pay  what 
might  be  wanting,  if  they  proved  insufficient.  It  was  held 
that  this  covenant  did  not  form  such  a  part  of  the  consi- 
deration as  to  require  insertion  in  the  memorial,  (b) 

Again,  in  Morris  v.  Jones,  (e)  certain  policies-  of  insu- 
xance  on  the  life  of  the  gi'antor  were  assigned  to  the  grantee, 
whereby  he  was  enabled  to  insure  the  life  of  the  grantor  at 
lower  premiums  than  would  have  been  payable  if  the  life 
bad  been  insured  at  the  time  when  the  annuity  was  granted. 
This  was  held  to  be  ancillary  to  the  grant,  and,  though  it 
had  not  been  inserted  in  the  memorial,  did  not  affect  the 
validity  of  the  annuity. 

Lord  Tenterden,  in  giving  judgment,  observed :  "  But 
it  is  said  that  the  consideration  for  granting  this  annuity  is 
not  truly  set  out  in  the  memorial,  inasmuch  as  the  sum  of 
11,000/.  was  paid,  partly  for  the  purchase  of  the  annuity, 
and  partly  for  the  assignment  of  the  policies,  which  had 
been  effected  some  years  before ;  and  it  is  urged  that  the 
grantee,  by  such  assignment,  actually  derived  a  present 
pecuniary  benefit,  because  he  was  thereby  enabled  to  insure 
the  life  of  the  grantor  at  a  less  annual  premium  than  he 
otherwise  could  have  done.     Now  when   an  annuity  is 

(a)  ViooA  V.  Perron,  5  Mod.  63. 

(6)  Cane  v.  LoveUce,  2  B,  fit  Ad.  767. 

(c)  2  13.  Sc  C.  233  ;  3  D.  &c  U.  263. 

K 
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CHAP.  IV.  granted  for  the  life  of  the  grantor,  it  is  almost  tlie  invariable 
ttvoin-ftATro}7«  practice  for  the  grantee  to  insure  the  life  of  the  grantor, 
"  and  in  calculating  the  amount  of  the  annuity,  or  the  con- 

sideration to  be  paid,  regard  is  always  had  to  the  terms  on 
which  the  life  can  be  insured.  The  amount  of  the  pre- 
mium depends  upon  the  age  of  the  grantor  and  the  state  of 
his  bodily  health,  yet  neither  of  those  circumstances  are 
ever  mentioned  in  the  memorial.  And  in  this  case  the 
purchaser  must  be  su|)posed  to  have  paid  something  more 
for  the  annuity  of  14^/.  or  to  have  received  a  smaller 
annual  payment  for  that  consideration  paid,  in  consequence 
of  his  having  the  policies  assigned  to  him,  and  being 
thereby  enabled  to  insure  at  a  less  annual  premium  than 
he  otherwise  could  have  done.  I  think  that  we  should 
introduce  too  much  subtlety  into  the  construction  of  this 
act,  if  we  were  to  hold  that  this  assignment  ought  to  be 
stated  in  the  memorial.  We  might  next  be  called  upon  to 
set  aside  securities  for  an  annuity,  upon  the  ground  that  the 
consideration  was  calculated  with  reference  to  a  represent- 
ation of  the  bodily  health  of  the  party  for  whose  life  the 
annuity  was  granted,  which  representation  afterwards  turn- 
ing out  to  be  unfounded,  the  grantee  was  enabled  to  insure 
the  life  at  a  much  less  annual  premium  than  that  which  the 
parties  calculated  as  the  amount  of  the  premium  at  the  time 
when  the  consideration  was  paid.  I  think  this  objection 
ought  not  to  prevail."— It  is  stated,  however,  by  Mr.  Pe- 
tersdorff,  in  his  Abridgement,  (a)  that  the  Vice  Chancellor 
held  the  annuity  not  to  have  been  duly  registered,  since 
the  assignment  of  the  policy  was  a  part  of  the  consideration, 
and  ought  to  have  been  set  forth.  Upon  that  decision  he 
comments  with  some  force  and  reason  in  support  of  it. 
The  Court  of  King*s  Bench  have  also  decided  that  a 

(a)  Vol.  I.  659.  The  author  hag  searched  the  Registrar's  books  for  1S22, 
1S23, 1824,  and  1S25,  the  years  between  the  decision  in  the  King's  Bench  and 
the  publication  of  Mr.  Petersdorff*s  Abridgement,  but  he  has  not  found  the 
Vice-Chancellor's  decree.  There  is  a  case  of  Morris  v.  Jones,  beginning  in 
1822,  and  concluded  in  1823 ;  but  although  the  bill  related  to  an  annuity 
transaction,  theio  is  nothing  to  connect  it  with  the  present  ease. 


' 
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elatise  for  redemption  need  not  be  mentionedi  aa  it  forms    CHAP.  XV, 

99  ram 
BioiflntATMir. 


no  part  of  the  pecuniary  consideration,  (a)  ^  ^"^ 


The  above  case  of  Cane  v.  Lovelace  (6)  also  affords  ano-  * 

ther  illustration  of  the  meaning  of  this  column.  The  de* 
fendant  there  had  granted  an  annuity,  and  agreed  with  the 
plaintiff  that  the  latter  should  pay  it  off,  on  its  being 
assigned  to  him,  and  should  make  a  farther  advance,  for 
which  the  defendant  agreed  to  grant  a  fresh  annuity  to  the 
plaintiff.  The  whole  money,  including  tlie  price  of  the 
previous  annuity,  was  paid  to  the  grantor,  who  returned 
what  was  necessary  for  the  redemption  to  the  grantee^  and 
he  immediately  paid  it  over  to  the  former  grantee*  In  the 
memorial  the  consideration  was  stated  to  be  so  much  money 
paid  in  Bank  of  England  notes.  It  was  objected  that 
it  was  misdescribed,  as  it  ought  to  have  been  stated  as  pay- 
ment of  part  of  the  sum,  and  the  redemption  of  a  former 
annuity,  and  Wasbum  v.  Birch,(c)  on  the  first  act  was  cited. 
The  Court  however  held  the  memorial  sufficient.  In 
reference  to  the  case  cited,  Parke,  J.  observed:  "There  the 
whole  transaction  was  between  the  parties  to  the  annuity 
deed ;  the  former  annuity  was  to  be  given  up  by  the  grantee 
of  the  latter.  Here,  as  between  the  parties,  the  consider* 
ation  was  1050/.,  no  matter  what  was  to  be  done  with  it 
afterwards.  You  confound  the  purpose  with  tke  consider* 
aiionr 

The  eighth  and  last  column  is  for  the  Amount  of  the  The  sdi  eokmii 
Annuity  or  Rent  Charge.  As  the  example  ^ven  is  100/.  ^  Amount* 
a  year,  there  seems  to  be  no  room  for  the  doubt  mentioned 
as  having  been  raised  on  the  former  statute,  in  Askew  v. 
Mackreth,  where  the  payments  are  made  half-yearly,  or  at 
other  periods,  and  a  rateable  sum  is  provided  to  be  paid  on 
thedecease  of  the  annuitant.(c2)  See,  on  this  requisite,  p.  107* 

As  in  the  consideration,  so  the  statement  of  the  amount  Not  to  be 
is  not  to  be  affected  by  collateral  or  contingent  circum-  ^^^  ^' 
stances,  not  actually  regulating  it  at  the  time  of  the  grant,  coltateral  dr- 
Thus  a  covenant  to  pay  additional  premiums  of  insurance, 

(a)  Yems  v.  Smith,  3  6.  &  A.  206.      (c)  5  T.  K.  472 ;  above>  p.  1 18* 
(6)  2  B.  &  Ad.  767*  Id)  Page  108  alxnre. 
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CHAP.  IV.    in  the  event  of  the  grantor's  going  abroad,  does  not  require 
RVQisTRATioN.  inscrtion  as  part  of  the  amount  of  the  annuity,  (a) 

With  reference  to  the  mode  of  stating  the  amount,  al- 
though perhaps  a  mere  clerical  mistake,  may  not  vitiate  an 
annuity,  yet  where  an  annuity  of  SSUL  was  stated  in  the 
memorial  in  words  to  be  257/.,  tlie  Court  of  King's  Bench 
held  the  error  to  be  such  as  avoided  the  annuity  deed,  (ft) 

A  covenant  by  the  grantor  to  insure  his  own  life  need 
not  be  inserted,  (e) 
A  penalty  need       Here  it  is  right  to  observe  that  the  penalty  in  a  warrant 
not  be  inserted,  ^f  attorney,  given  to  secure  the  annuity,  {d)  need  not  be 

set  out  in  the  memorial.     There  is  no  column  for  it,  and 

there  is  no  notice  taken  of  it  in  the  description  of  the  in* 

strument  given  as  example. 

The  conse.  In  default  of  a  proper  memorial,  the  statute  enacts  that 

<raenceofDot     everv  such  deed,  bond,  instrument,  or  other  assurance, 

obsecvmg  the  j  ^  j  9  » 

requisites  of  this  shall  be  nuU  and  void,  in  the  same  language  as  that  used 
■**•  in  the  17th  Geo.  III.;  the  question  therefore  arose,  which 

had  been  sq  much  considered  on  that  act,  as  to  the  extent 
of  this,  provision,  when  one  of  several  assurances  is  not 
duly  memorialised.  As  will  be  remembered,  (e)  the  latest 
decisions  had  tended  to  restrict  the  avoidance  to  the  parti- 
cular instrument,  and  not  to  vacate  all,  according  to  the 
earlier  opinion  of  the  Courts,  but  as  this  point  had  never 
been  expressly  settled,  the  legislature  in  the  act  of  the 
3  ^~'l^'        3  Geo.  IV.  c.  92,  already  referred  to,  has  provided  for  this 

question  ;  and  by  section  2,  reciting  "  that  doubts  have 
arisen  whether,  under  the  53d  Geo.  III.,  the  omission 'to 
enrol  a  memorial  of  any  one  of  the  assurances  for  securing 
any,  annuity  or  rent  charge  does  not  vitiate  the  whole 
transaction,  notwithstanding  the  enrolment  of  a  memorial 
of  another  deed,  bond,  instrument,  or  other  assurance 
granting  the  same :  and  that  it  is  expedient  to  remove  such 
doubts,  it  is  enacted  and  declared^  that  every  deed,  bond, 

(d)  Wood  V.  Perrott,  6  Mo.  63.    See  also  Cane  v.  Lovelace,  above  cited, 

(fr)  Nash  V.  Godmond,  1  B.  &  Ad.  634. 

(0)  By  Parke,  J.  in  Cane  v.  Lovelace. 

(d)  Barber  v.  Qamson,  4  6.  &:  A.  281.  («)  See  p.  119. 
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instrument,  or  other  assurance  granting  any  annuity  or  CHAP.  I  v. 
jrent  charge,  and  of  which  a  memorial  shall  have  been,  or 
shall  be  duly  enrolled,  pursuant  to  the  said  act,  notwith- 
standing the  omission  to  enrol  any  other  deed,  bond,  in- 
strument, or  other  assurance  for  securing  such  annuity  or 
rent  charge,  shall  be  valid  and  effectual,  according  to  the 
intent,  meaning,  and  true  effect  thereof,  notwithstanding  a 
memorial  of  any  other  deed,  bond,  instrument,  or  assu- 
rance for  securing  the  same  annuity,  shall  not  have  been 
duly  enrolled,  pursuant  to  the  said  act*" 

And  section  S  provides  that  *^  nothing  therein  contained 
shall  extend  to  give  any  other  force  or  validity  to  any  deed, 
bond,  instrument,  or  other  assurance  of  which  a  memorial 
shall  have  been  duly  enrolled  as  aforesaid,  than  such  deed, 
bond,  instrument,  or  other  assurance  would  have  had  if  any 
deed,  bond,  instrument,  or  other  assurance  for  securing  the 
same  annuity  of  which  a  memorial  shall  not  have  been 
duly  enrolled,  had  never  been  executed." 

The  statute  having  used  the  words  "shall  be  void,"  the  The  Court  khav* 
Courts  have  no  discretion,  but  must  vacate  the  instrument 
if  the  memorial  be  defective,  (a) 

It  remains  to  be  observed,  that  the  memorial  which  is  The  memorial 
registered  must  be  stamped.  By  stat.  44  Geo.  III.  c.  98,  ^^p^. 
it  is  enacted,  that  the  memorial  for  registering  any  original 
deed,  or  other  instrument  by  which  any  annuity  shall  be 
granted,  shall  be  charged  with  a  duty  of  1/.  And  by  the 
stats.  48  Geo.  III.  c.  149,  and  55  Geo.  III.  c.  184,  the 
memorial  to  be  registered  or  enrolled,  pursuant  to  act  of 
Parliament,  of  any  deed  or  instrument,  deeds  or  instru- 
ments, whereby  any  annuity  shall  be  granted  or  secured  in 
England,  shall  be  charged  with  a  duty  of  H. ;  and  every 
piece  of  vellum,  parchment,  or  paper,  upon  which  such 
memorial  shall  be  written,  after  the  first,  a  further  pro- 
gressive duty  of  U. 

Such  being  the  nature  of  the  memorial  required  by  these  Certain  offices 
statutes  of  the  grant  of  an  annuity  or  rent  charge^  the  ,^vlve  the 

memoriakb 
(ii)  Mtlcair  V.  Bowes,  5  B  ^^  C  '26». 
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jCHAP.  IV.    legislature  have  provided  proper  offices  for  the  enrolment 
•acuTBATiov.  ^^  ^®  memorial^  and  each  act  has  made  certain  regulations 

•"": for  the  guidance  of  the  officers^  which  vary  slightly  in 

consequence  of  the  different  nature  of  the  requisites  of  the 
statutes. 

By  sect  5  of  the  17  Geo.  III.  c.  26,  it  is  enactedi  'Uhat 
a  particular  roll  shall  be  provided,  and  kept  by  the  clerks 
of  the  enrolments  in  Chancery,  or  their  deputy,  on  which 
such  memorials  shaH  be  entered,  and  that  every  such 
memorial  shall  be  duly  enrolled,  in  order  of  time,  as  the 
same  shall  be  brought  to  the  office,  and  the  said  clerks  of 
the  enrolments,  or  their  deputy,  shall  specify  upon  the  roll 
the  certain  day,  hour,  and  time,  on  which  such  memorial 
is  brought  to  the  office,  and  shall  grant  a  certificate  of  the 
enrolment  thereof  when  required ;  and  that  there  shall  be 
paid  for  the  enrolment  of  every  such  memorial  the  sum  of 
one  shilling,  and  no  more,  in  case  the  same  do  not  exceed 
two  hundred  words.  But  if  such  memorial  shall  exceed  two 
liundred  words,  then  after  the  rate  and  proportion  of  6d* 
for  every  one  hundred  words,  and  the  like  fees  for  every 
certificate  and  copy  given,  and  the  fee  of  Is.  for  every  search 
in  the  office,  and  no  more.** 

And  by  sect.  7  of  the  63  Geo.  III.  c,  141,  it  is  enacted, 
*'  that  a  particular  book  shall  be  provided  and  kept  by  the 
clerks  of  the  enrolments  in  Chancery,  or  their  deputy,  in 
which  such  particulars  as  thereinbefore  are  mentioned  shall 
be  entered  alphabetically,  by  the  names  of  the  grantors,  in 
order  of  time  as  the  same  shall  be  brought  to  the  office ; 
and  the  said  clerks  of  the  enrolments,  or  their  deputy,  shall 
specify  in  the  book  the  certain  dat/,  hour,  and  time  on 
which  such  particulars  are  brought  to  the  office,  and  shall 
grant  a  certificate  of  the  entry  thereof  when  required;  and 
that  there  shall  be  paid  for  every  such  entry  20*.  only,  and 
the  fee  of  1*.  for  every  certificate  and  copy  given,  and  the 
fee  of  1*.  for  every  search  in  the  office,  and  no  more.** 

If  the  officer  enrol  the  memorial  inaccurately  he  cannot 
alter  the  enrolment  without  the  consent  of  the  Court  of 
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Chancery,  (a)    The  Court  of  Common  Pleaa  strongly  re-    chap.iv. 
probated  the  conduct  of  the  officer  who  had  corrected  an  ebchtbatiov. 
error  which  he  himself  had  made,  and  had  signed  a  certifi-  ~ 

cate  after  the  alteration;  yet^  as  was  above  ob8erTed|(6) 
the  Courts  will  be  guided  by  the  record  as  it  appears,  with^ 
out  enquiring  into  the  circumstances  of  the  alteration. 

These  are  the  provisions  contained  in  these  acts,  which  ^^Qtents  of  the 
refer  to  the  r^stration  of  the  memorials,  it  will  be  proper  quired  by  these 
to  introduce  other  enactments  in  the  same,  regarding  certain  ^^ 
matters  which  are  required  to  be  inserted  in  the  deeds  of 
grant.    By  the  first  act  several  were  required,  and  this  enact- 
ment caused  many  of  the  difficulties  which  were  created  by 
it;  the  latter  act  only-requires  one  subject  to  be  inserted* 

It  was  enacted  by  the  17  Geo.  III.  c.  17,  s.  S,  that  "  in  i7^Geo.  in. 
every  deed,  instrument,  or  other  assurance,  whereby  any  stateiDent'of  the 
annuity  or  rent  charge  shall,  from  and  after  the  passing  of  confederation. 
that  act,  be  granted,  or  attempted  to  be  granted,  the  con- 
sideration really  and   bon&  fide,(c)  (which  shall   be  in 
money  only,)  and  also  the  name  or  names  of  the  person  or 
persons  by  whom  and  on  whose  behalf  the  said  considera- 
tion, or  any  part  thereof,  shall  be  advanced,  shall  be  ftiUy 
and  truly  set  forth  and  described  in  words  at  length  ;  and 
in  caae  the  same  shall  not  be  ftiUy  and  truly  set  forth  and 
described,  every  such  deed,  instrument)  or  other  assurance, 
shall  be  null  and  void  to  all  intents  and  purposes." 

The  decisions  upon  this  section  were  many,  and  shall  be 
briefly  mentioned. 

Though  the  statute  said,  that  in  everif  deed,  instrument,  Decision* 
or  other  assurance,  the. consideration  should  be  stated,  it 
was  held  sufficient,  where  several  deeds  made  one  assuntnce, 
to  insert  the  consideration  in  one  only,  {d) 

The  consideration  which  was  required  to  be  stated  was 
the  pecuniary  sum  actually  paid;  therefore,  although  it 
might  have  been  undoubtedly  affected  by  a  power  of  re- 
demption reserved  by  the  grantor,  yet  this  power  was  not 

(a)  Garrick  v.  Willian  s,  3  Taunt.  641.  (h)  p.  10$; 

(c)  The  word  "  paid''  seems  to  have  been  omitted. 

(d)  Hodges  T.  Money,  4  T.  R.  500. 
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CHAP.  IV.  such  a  portion  of  the  consideration  as  needed  to  be  in- 
REGISTRATION,  scrted  m  the  deed,  (a) 

So,  if  the  time  of  payment  were  long  delayed,  the  con- 
sideration might  have  been  diminished,  and  therefore  the 
time  of  payment  might  perhaps,  under  certain  circumstances, 
have  been  proper  to  be  inserted,  but  that  was  not  the  case 
where  the  delay  was  very  trifling,  as  in  Coare  v.  Giblett, 
and  Craufurd  v.  Phillips,  the  facts  of  which  cases  have  been 
detailed  above,  in  pages  110,  111, 

As  to  the  true  description  of  the  consideration,  it  was 
held,  that  where  money  was  lent  and  paid  at  different  times 
for  the  maintenance  and  education  of  the  grantor,  it  was 
correctly  stated  in  the  deed  as  a  gross  sum  lent  and  ad- 
vanced, and  also  paid,  laid  out,  and  expended  for  the 
maintenance,  education,  and  advancement  in  the  world  of 
the  grantor.  (6) 
DiflicuUy  on  the      Some  difficulty  arose  from  the  words  in  the  parenthesis, 
shall  be  in  '*^      "  which  shall  be  in  money  only."     One  great  question 
money  only."     which  arose  will  be  considered  hereafter.(c)    But  though  it 

was  not  determined  whether  the  assignment  of  one  annuity 
was  a  good  consideration  for  the  grant  of  another,  yet  it  was 
clearly  decided,  that  where  an  existing  annuity  had  been 
purchased  by  the  grantee  of  the  second,  as  the  agent,  and 
at  the  express  instance  of  the  grantor  pf  the  second,  the 
money  paid  for  it  might  be  stated  in  the  consideration  of 
the  deed  as  money  paid  to  the  grantor,  and  that  it  was  not 
necessary  that  the  consideration  money  should  have  been 
actually  told  out  at  the  tikne  of  the  grant.  (cQ 

A  previous  debt,  whether  created  by  the  advance  of 
money  at  different  times,  or  by  a  liability  which  had  be- 
come fixed  and  liquidated  before  the  grant  of  the  annuity, 
would  form  a  good  consideration.  The  statute  only  uses 
tlie  word  *^  money"  to  prevent  goods  being  supplied  to 
form  a  part  of  the  consideration,  (e)    And  where  the  seeu^ 

(a)  Dalmer  v.  Barnard,  7  T.  R.  250.     (6)  Kelfe  v.  Ambrose.  7  T.  R.  551. 

(c)  In  Chapter  V.  on  the  Consideration. 

{d)  £x  parte  FaUon,  5  T.  R.  283. 

(c)  Kelfe  V.  Ambrose,  Withy  v.  WooJtey,  7T.  R.640* 
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tity  for  the  debt  was  retained  by  the  grantee,  as  this  was    CHAP,  iv, 
wrongful,  the  consideration  was  held  not  to  become  un-   beoistbation 
truly  stated,  where  it  was  said  to  be  the  cancelling  of  that 
debt  (a) 

Again,  the  statute  requiring  the  name  of  the  person  by  Name  of  the 
whom  the  consideration  was  paid,  and  on  whose  behalf,  pww***V*w» 
was  interpreted  to  signify,  where  the  money  was  paid  by 
an  agent  for  a  principal,  that  it  should  be  so  stated,  and 
that  if  the  money  were  stated  to  have  been  paid  by  the 
principal  it  was  wrong.  (6)  Even  where  payment  was  made 
by  the  clerk  of  the  grantee's  banker,  it  was  held  by  the 
House  of  Lords  to  be  necessary  to  insert  his  name  in  the 
deeds  as  the  person  actually  paying,  (c)  And  in  the  case 
where  money  was  paid  to  D.  S.  one  of  the  grantors,  to 
lodge  in  the  hands  of  a  banker,  in  his  name,  until  a  certain 
security  was  perfected,  and  it  was  paid  out  by  D.  S.,  two 
days  after,  to  the  grantors,  the  deed  was  held  void,  which 
stated  it  to  have  been  paid  by  the  grantee,  (i/)  As  at  com- 
mon law,  payment  by  the  agent  is  a  good  payment  by  the 
principal,  in  this  case,  on  a  previous  occasion,  where  it  was 
held  that  the  annuity  act  was  not  referred  to  by  the  plead- 
ings, the  deed  had  been  considered  valid,  (e) 

But  where  the  money  was  stated  to  have  been  paid  by 
the  plaintiff  to  the  grantors  by  the  hand  of  W.  his  agent, 
and  it  also  appeared  that  the  grantee  had  supplied  a  part 
only  of  the  money,  but  was  a  trustee  fbr  another  as  to  the 
remainder,  the  deed  was  held  sufficient.(/)  It  may  admit  of 
some  doubt  whether  this  would  be  deemed  suflScient  under 
the  new  act. 

A  correct  statement  in  the  memorial  could  not  aid  the 
deeds  if  there  were  any  defect  therein,  (g)  At  tlie  same 
time,  in  a  case  where  the  payment  was  correctly  inserted  in 

(a)  Cheek  v.  Towers,  1  Taunt.  372. 

(k)  Dalmer  v.  Barnard,  7  T.  R.  248  ;  Hofiman  v.  Cook.  6  Ves.  623» 

(c)  Askew  v.MackreUi,  1  N.  R,  214. 

id)  Ilorwood  v.  Underhill,  3  M.  &  S.  82. 

(c)  Coare  v.  Giblett,  4  East,  85. 

(/)Cook.T.  Jones,  16  East»  237i 

(g)  Glasse  v.  Mount,  7  T.  R.  390. 
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€HAP.  IV.  a  receipt  indorsed  on  the  deed,  though  omitted  in  the  body 
of  the  deed  itselfi  the  Master  of  the  Rolls  and  the  Lord 
Chancellori  on  an  appeal,  held  the  annuity  valid«(a) 

53  Geo.  IIL  The  new  act  only  requires  one  thing  to  be  inserted  in  the 

'  '  deed,  and  that  b  the  name  of  the  party  beneficially  entitled 

to  the  annuity,  since  by  53  Geo.  III.  c.  141.  s.  4,  it  ia 
enacted,  "  That  in  every  deed,  bond,  instrument,  or  other 
assurance,  whereby  any  annuity  or  rent  charge  shall,  firom 
and  after  the  passing  of  this  act,  be  granted,  or  attempted 
to  be  granted,  for  one  or  more  life  or  lives,  or  for  any  term 
of  years,  or  greater  estate  determinable  on  one  or  more  life 
or  lives,  where  the  person  or  persons  to  whom  such  annuity 
shall  be  granted,  or  secured  to  be  paid,  shall  not  be  en- 
titled thereto  beneficially,  the  name  or  names  of  the  person 
or  persons  who  is  or  are  intended  to  take  the  annuity  be- 
.  neficially,  shall  be  described  in  such  or  the  like  manner  as 
is  herein-before  required  in  the  enrolment,  otherwise  every 
such  deed,  instrument,  or  other  assurance,  shall  be  null 
and  void." 

There  is  no  provision  here  for  the  insertion  of  the  con- 
sideration, but  in  the  stamp  acts,  48  Geo.  III.  c.  140.  s.  SS, 
and  55  Geo.  III.  c.  184.  s.  8,  it  is  required  that,  on  the 
sale  of  any  rent  or  annuity,  where  a  duty  is  imposed  on  the 
conveyance  in  proportion  to  the  amount  of  the  considera- 
tion, the  fiiU  purchase  money  shall  be  truly  set  forth  in 
words  in  the  principal  deed  of  conveyance,  or  in  the  bond 
or  other  instrument  whereby  it  is  secured,  otherwise  the 
parties  shall  each  forfeit  50/.  and  five  times  the  amount  of 
the  excess  of  duty  which  would  have  been  payable  in 
respect  of  the  full  consideration,  if  truly  expressed.  The 
tonveyance,  however,  is  not  avoided.  It  is  probable  that 
this  requisite  in  the  stamp  act  was  considered  as  rendering 
it  unnecessary  for  the  legislature  to  introduce  it  in  the  last 
annuity  act. 

What  are  ex-         But  these  annuity  acts  are  not  of  universal  application ; 

operation  of       ^^^  enactments,  as  it  will  be  recollected,  refer  to  annuities 

these  acts.         granted  for  life,  or  for  term  of  years  determinable  on  the 

(a)  Phillips  V.  Craufurd,  9  Ves.  214 ;  13  Ves.  475. 
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death  of  a  life  or  lives.    Henoe  tn  anBuity  in  fee  simple  or    CHAP.  iv. 

OV  TUB 

fee  tail,  or  for  a  definite  term  of  years,  is  not  within  thenu  bboutbatioii 
It  has  also  been  already  intimated,  that  they  apply  only  to 
cases  where  the  consideration  is  pecuniary.  This  would 
have  appeared  fi^om  the  general  nature  of  the  provisions 
and  the  language  employed  throughout  the  acts,  but  the 
legislature  has,  in  the  exercise  of  its  caution,  expressly  ex- 
cepted from  their  operation  all  annuities  or  rent  charges 
where  the  consideration  is  not  pecuniary,  and  at  the  same 
time  has  excepted  several  cases  where  thei  consideration 
may  be  pecuniary. 

The  concluding  clause  of  each  act  contains  these  excep- 
tions, and  for  the  purpose  of  abbreviation,  as  they  correspond 
almost  entirely,  the  clause  of  the  latter  statute  only  shall  be 
transcribed,  with  this  understanding,  that  the  passages  in 
italics  are  not  in  the  former  act,  and  that  within  brackets 
is  omitted  in  the  latter. 

By  the  63  Geo.  III.  c.  141.  s.  10,  it  is  enacted,  "  That  17  Geo.  ill. 
this  act  shall  not  extend  to  Scotland  or  Ireland^  nor  to  any  ^  q^'  xil. 
annuity  or  rent  charge  given  by  will  or  by  marriage  settle-  «•  I4l»  *•  la- 
ment, or  for  the  advancement  of  a  child,  nor  to  any  annuity 
or  rent  charge  secured  upon  freehold,  or  copyholdy  or  tu8^ 
tomary  lands  in  Great  Britain  or  Ireland,  or  in  a$^y  of  his 
Majesty^ M  possessions  beyond  the  seas,  of  equal  or  greater 
annual  value  than  the  said  annuity  over  and  above  any 
other  annuity,  and  the  interest  of  any  principal  sum 
charged  or  secured  thereon,  of  which  the  grantee  had 
notice  at  the  time  of  the  grant,  whereof  the  grantor  is 
seised  in  fee  simple  or  fee  tail  in  possession,  or  the  fee 
simple  whereof  in  possession  the  grantor  is  enabled  to 
charge  at  the  time  of  the  grant;  or  secured  by  the  actual 
transfer  of  stock  in  any  of  the  public  funds,  the  dividends 
whereof  are  of  equal  or  greater  annual  value  than  the  said 
annuity,  nor  to  any  voluntary  annuity,  or  rent  charge. 
granted  without  regard  to  pecuniary  consideration,  or 
money*s  worth,  nor  to  any  annuity  or  rent  charge  granted 
by  any  body  corporate,  or  under  any  authority  or  trust 
created  by  act  of  parliament.  [Nor  to  any  annuity  where 
the  sum  to  be  paid  does  not  exceed  ten  pounds  annually, 


on  the  former 
•ct. 
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CHAP.  IV.    unless  there  be  more  than  one  such  last  mentioned  annuity 
REotsTRAiioif.  from  the  same  grantor  or  grantors,  to  or  in  trust  for  the 

same  person  or  persons.] 

The  alterations  in  the  new  act  do  for  the  most  part  but 
embody  and  enforce  the  decisions  upon  the  old  one^  and 
willy  therefore,  be  elucidated  by  the  consideration  of  those 
cases  which  have  been  decided  upon  the  latter. 
ThedecitioM         By  the  former  act,  the  annuity  to  be  exempted  was  to  be 

secured  on  lands  whereof  the  grantor  was  seised  in  fee 
simple  or  fee  tail  in  possession.  It  was  determined  that  this 
exception  extended  to  the  case  of  an  equitable  seisin  in  fee, 
and  thus  the  mortgagor,  who  had  an  equity  of  redemption 
equivalent  with  the  value  of  the  annuity,  came  within  this 
exemption.  This  was  first  decided  by  Lord  Thurlow  in  a 
Court  of  Equity,  (a)  It  was  then  adopted  by  the  Court  of 
King*s  Bench,  in  two  cases,  of  Amhurst  v.  Skinner,  (6)  and 
Cumming  v.  Sir  William  Twysden,  (c)  and  lastly  was  re- 
viewed and  supported  by  Lord  Eldon  in  Tucker  v.  Thur- 
sion,{d) 

In  regard  to  the  estate,  it  was  also  decided,  that  if  the 
grantor  had  power  over  the  fee  and  a  controul  over  the 
estate,  he  came  within  this  exception ;  and  therefore  where 
a  father,  tenant  for  life,  remainder  to  his  son  in  tail,  rever- 
sion to  himself  in  fee*  by  virtue  of  a  power  reserved  to  hitn 
on  a  recovery  previously  suffered,  together  with  his  son, 
appointed  the  lands  to  a  trustee  to  secure  an  annuity  jointly 
granted  by  them,  it  was  held  a  case  within  the  exception.(e) 

Though  each  act  uses  the  word  "  grantor,"  yet  a  surety, 
who  charges  his  own  land  with  the  payment  of  the  annuity 
granted  by  another,  comes  within  the  meaning  of  this 
exception'.  (/) 

It  is  immaterial  whether  the  security  be  personal  as  well 
as  freehold,  if  the  courts  be  satisfied  that  the  freehold 
estate  is  of  the  value  equivalent  with  the  amount  of  the 

(a)  Shrapnel  v.  Vernon,  2  fi.  C.C.  26S. 

(6)  12  East,  263. 

(c)  lb.  272.  n.  (a). 

(rf)  17  Vcs.  131. 

(«)  Halaey  V.  Hales,  7  T.  U.  194. 

(/)  Darwin  v.  Uocolo,  5  D.  &  A.  444. 
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annuity,  (a)    Where  they  have  doubts,  on  summary  appli-'    CHAP.  IV. 
cations  they  will  direct  an  issue  before  they  interfere,  (b)       bboistration. 
The  value  of  the  land  must  equal  or  exceed  the  annual  Meaning  of  tho 
amount  of  the  annuity,  exclusive  of  any  other  annuity  or  word 
mortgage  charged  upon  the  same,  of  which  the  grantee  has  "^  *'^" 
notice,  according  to  the  provision  of  the  latter  act.     It  has 
recently  been  determined  by  the  Court  of  Xing's  Bench 
that  this  must  be  a  direct  and  specific  charge  upon  the  land, 
and  that  the  proviso  does  not  apply  to  the  case  of  an  an* 
nuity  secured  by  a  judgment,  which  is  only  an  indirect  and 
collateral  charge,  (c) 

On  the  exception  of  the  transfer  of  stock  it  was  held 
clearly,  that  if  the  dividends  were  merely  charged  in  the 
hands  of  trustees,  without  an  actual  transfer,  the  exemption 
did  not  apply,  (d) 

The  clause  proceeds  to  exempt  any  voluntary  annuity  Voluntarjr  n- 
granted  unihout  regard  to  pecuniary  consideration^  to  which  ^^JJJ  to'p^*- 
in  the  latter  act  was  added,  or  money's  worth.    This  has  n>uy  conndera- 
produced  various  questions,  and  it  cannot  be  denied  that  it 
is  not  a  very  clear  provision.    It  must  be  remembered  that 
these  acts  were  intended  to  remedy  abuses  in  the  purchase 
and  sale  of  life  annuities,  where  such  contract  was  resorted 
to  for  the  purpose  of  raising  money,  and  therefore  in  all 
other  cases  where  the  purpose  is  different,  and  where  the 
parties  do  not  stand  in  the  relation  of  borrower  and  lender, 
It  was  not  intended  to  interfere.     It  was  the  object  of  this 
part  of  the  clause,  therefore,  to  confine  the  application  of 
the  acts  to  this  extent.    The  word  '^  voluntary"  seems  to 
have  been  used  somewhat  incautiously,  because  it  has  had 
the  effect  of  introducing  the  doubt  whether  a  conveyance, 
which  is  not  voluntary  in  the  legal  sense  of  the  word,  were 
exempted.     The  courts  have,  however,  decided  in  favour  of 
the  exemption,  and  in  furtherance  of  the  presumed  inten- 
tion of  the  legislature,  being  guided  not  only  by  the  lan- 

(a)  £x  parte  MichelU  2  East,  137. 
(6)  Saunders  y.  Wright,  1  Taunt.  369. 

(c)  Walford  v.  Marchant,  2  B.  &  Ad.  315. 

(d)  Hudson  v.  Skinner,  6  T.  R.  596.    DoflTv.  Atkiospti,  8  Ves.  581.    Pu- 
pais  ▼.  Edwards,  18  Ves.  358. 
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CHAP.  TV,    guage  of  this  section,  but  also  by  the  nature  of  the  provi* 

«oml"i(ni.  sions  required  by  the  acts. 

Thus  the  relinquishment  of  a  business  to  the  grantor  in 

consideration  of  an  annuity  was  held  within  the  exception, 
yet  the  grant  was  not  voluntary,  (a)  Even  also  where  it 
was  accompanied  with  an  assignment  of  household  furniture 
and  a  loan  of  money;  (6)  and  in  another  case,  with  the 
bonft  fide  assignment  of  book  debts  and  stock  in  trade,  the 
exemption  applied,  there  not  being  any  intent  to  evade  the 
provisions  of  the  acts,  (c) 

In  these  cases  the  relinquishment  of  the  business  was  the 
main  and  principal  object  of  the  consideration,  the  rest  was 
only  auxilliary  thereto,  and  money  was  not  advanced  as 
the  price  of  the  annuity.  But  in  Crossley  v.  Arkwright,  {d) 
an  annuity  was  granted  in  consideration  of  the  cancelling 
of  a  debt  owing  from  the  grantor  to  the  grantee,  of  a  small 
sum  of  money  paid  by  the  latter  to  the  former^  and  an 
assignment  by  the  grantor  to  the  grantee  of  a  farm,  crops, 
cattlci  and  goods,  a  transaction  very  complicated.  Here 
the  annuity  was  held  to  require  to  be  memorialised,  but  no 
notice  was  taken  of  this  exemption,  and  it  was  admitted  to 
be  within  the  act. 

Agaiui  it  has  been  decided  that  the  money  advanced, 
which  is  to  constitute  a  pecuniary  consideration  so  as  to 
prevent  the  application  of  this  exception,  must  be  paid 
down  at  the  time  of  the  grant,  or  in  express  reference  to 
the  annuity.  Thus  in  Keats  v.  Hick,  {e)  where  a  mother 
sold  her  trade  and  business,  and  advanced  the  money 
arising  therefrom  to  her  sons  to  place  them  out  in  busi- 
ness, and  it  was  afterwards  agreed  that  her  sons,  should 
grant  her  an  annuity,  which  they  did,  it  was  held  by  the 
Court  of  Common  Pleas,  and  afterwards  by  the  King's 
Bench  on  a  writ  of  error,  that  this  annuity  was  not 
within  the  act,  and  did  not  require  to  be  registered ;  it  not 

(a)  Crespigny  v.  Wittenoom,  4  T.  R.  790. 

(6)  Hutton  ▼.  Lewis,  5  T.  R.  639. 

(c)  Doe  V.  Phillips,  1  Taunt.  356. 

(rf)  2  T.  R.  603. 

(e)  5  Mo.  629.    Hick  v.  Keab,  4  B.  &  C.  69;  6  D.  &  R.  68. 
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appearing  that  the  annuity  vas  stipulated  for  at  the  time  of    CHAP.  iy« 
making  the  advance^  and  therefore  it  must  be  taken  to  hare    wwaimAnmi. 


been  a  voluntary  grant  on  the  part  of  the  sons. 

And  where  a  present  annuity  was  granted  in  considera-^ 
tion  of  the  sale  or  assignment  of  a  reversionary  interest  in 
stoeky  the  Vice*ChanceIlor  held  that  it  need  not  be  enrolled^ 
'^  Nothing/'  he  says^  **  was  immediately  paid  to  the  grantor. 
Because  the  stock  might  have  been  sold  immediately,  it  is 
not  therefore  to  be  considered  as  money."  (a) 

A  question  has  been  argued  in  the  Court  of  King's 
Bench  very  lately,  whether,  where  the  grantee  transferred 
stock  in  the  funds  to  the  grantor  in  consideration  of  the 
grant  of  an  annuity,  registration  were  required*  It  was 
argued  that  stock  was  not  money,  nor  a  pecuniary  consi-* 
deration,  while  it  was  answered,  that  with  the  facility  which 
exists  for  converting  it  into  money  at  any  time,  it  must  be 
treated  as  a  pecuniary  consideration.  The  Court  desired 
the  grantor  to  aver  on  the  pleadings,  if  he  were  able,  that 
the  stock  was  transferred  with  4  view  to  an  immediate  sale 
t^  him.  This  averment  could  not  be  made,  and  the  Court, 
after  a  second  argument,  decided  that  the  transfer  of  stock 
was  not  a  pecuniary  consideration  in  that  case,  (b) 

The  53  Geo*  III.  c.  141,  has  introduced  a  new  term,  and  or  money's 
the  exception  is  restricted  from  applying  to  the  cases  of  ^^^^' 
annuities  granted  for  '^  money's  worth,"  which  words  ore 
ambiguous  and  certainly  convey  no  very  clear  notion,  espe« 
eially  when  compared  with  the  provisions  of  the  act  itself. 
In  an  ordinary  acceptation  the  words  would  signify  every 
thing  valuable  and  for  which  money  would  be  given,  and 
would  extend  the  act  to  all  annuities  not  voluntary.  But 
this  is  inconsistent  with  the  whole  scope  of  the  statute.  In 
the  enacting  part  of  the  second  section  the  pecwnartf  con* 
sideration  is  required  to  be  set  forth  in  the  memorial,  and 
in  the  table  there  is  a  column  for  the  consideration,  and 
how  paid f  and  the  examples  given  are,  money,  notes,  and 
bills  of  exchange.    In  other  parts  of  the  act  reference  is 

(a)  Browne  v.  Bowthwaite,  1  Madd.  446. 

(b)  Comberland  v.  KeUy,  K.  B.  Mich.  T.  1831,  EastT.  1832. 
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Decifions  ei- 
planatory  of 
these  wmnds. 


made  to  the  purchase  of  annuities^  and  the  broker  is  to  be 
paid  by  a  per  centage  on  the  amount  of  the  consideration. 
The  consideration  must  therefore  consiRt  of  some  precise 
liquidated  sum  in  order  to  bring  it  within  the  act,  or  how 
can  it  be  enroUedi  and  how  can  the  broker  calculate  his 
brokerage  ?  The  construction,  however,  which  the  courts 
have  put  upon  these  words  is,  that  the  act  applies  to  aU 
cases  where  there  is  a  contract  for  the  sale  and  purchase  of 
an  annuity  with  the  immediate  object  of  raising  money  for 
the  grantor,  and  the  consideration  is  either  money  actually 
paid,  or  goods,  bills,  or  merchandize  advanced  at  a  spe« 
cific  valuation,  which  may  be  immediately  converted  into 
money  by  the  party  receiving  them.  These,  alone  are  the 
cases  where  it  is  desirable  that  the  transaction  should  be 
made  known,  and  the  parties  should  have  the  benefit  of  the 
information  conveyed  by  the  provisions  of  these  acts. 
Therefore  all  other  cases  are  excepted. 

The  first  case  which  came  before  the  courts  on  this  ex* 
ception  was  James  v.  Jaq^es,  (a)  in  the  Common  Pleas. 
There  one  entitled  to  a  life  interest  in  certain  veins  of  coal 
assigned  it  to  the  defendant  in  consideration  of  the  grant 
of  an  annuity.  No  memorial  of  the  annuity  was  enrolled. 
And  it  was  objected  that  though  it  was  not  granted  for 
money,  yet  the  consideration  was  money's  worth,  and  there* 
fore  was  exempted  from  the  exception.  But  the  court  after 
deliberation  decided  that  the  statute  did  not  apply  to  a 
fair  and  bon&  fide  sale  of  landed  property  whether  freehold 
or  leasehold,  where  the  consideration  in  part  or  in  whole 
may  be  an  annuity  paid  to  the  vendor.  And  in  such  a  case 
the  consideration  was  not  money's  worth  within  the  statute. 

A  similar  judgment  was  given  in  Harrison  v.  Smither* 
ingale  (b)  by  the  same  court  at  the  same  time. 

The  next  case  was  Blake  v.  Attersoll  (c)  in  the  King's 
Bench.  There  by  a  marriage  settlement  10,000/.  was  to 
be  paid  by  the  wife's  father  to  trustees  on  trust  to  pay  the 
interest  to  the  husband  for  his  life.     The  father  died 


(a)  5  Mo.  479;  2  B.  &  B.  702. 
(c)  2  B.  &  C.  875 ;  4  D.  &  R.  549. 


(6)  5  Mo.  481. 
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without  having  paid  this  principal  to  the  trustees,  and  CHAP.  IV. 
leaving* his  affairs  in  embarrassment.  It  being  uncertain 
whether  his  estate  would  suffice  to  pay  his  debts,  the 
husband  agreed  to  accept  5000/.  and  an  annuity  of  125L 
payable  by  his  father's  executors.  It  was  contended  that 
this  required  enrolment,  as  the  consideration  was  money's 
worth.  But  the  court  decided  clearly  that  this  was  not  a 
case  within  the  statute.  That  it  was  not  the  sale  and  pur« 
chase  of  an  annuity  but  a  mere  family  arrangement. 

Mr,  J.  Bayley,  after  referring  to  the  second  section, 
says,  '*  It  appears  clearly  therefore  that  that  section  contem- 
plated a  consideration  paid  in  money  or  promissory  notes 
or  bills  of  exchange;  and  construing  that  section  with  the 
tenth,  I  am  of  opinion  that  the  legislature  intended  an  an- 
nuity bought  on  the  one  hand  and  sold  on  the  other  for  a 
consideration  moving  from  the  grantee  to  the  grantor^  In 
this  case  there  was  no  consideration  moving  from  the 
grantee  to  the  grantor,  but  the  former  gave  up  his  right  to 
a  large  sum  of  money  to  which  he  was  entitled  in  consi- 
deration of  the  latter  securing  him  the  smaller  sum." 

And  Littledale,  J. — "  The  object  of  the  two  acts,  therefore, 
being  the  same,  the  preamble  of  the  first  act  may  be  con- 
sidered as  virtually  incorporated  in  the  second,  and,  there- 
fore, I  am  clearly  of  opinion  that  to  bring  a  case  within  the 
53  Geo.  III.  c.  141»,  there  must  be  an  actual  sale  of  an 
annuity  for  money,  bills,  or  goods.  The  form  of  the  enrol- 
ment given  by  the  second  section  shows  that  the  con- 
sideration must  be  either  money  or  something  which  may 
be  converted  into  money." 

Lastly  came  the  case  of  Tetley  v.  Tetlcy.  (a)  There,  in 
consideration  of  his  parents  giving  up  to  him  the  possession 
of  a  farm  with  the  stock  on  it,  altogether  worth  300/.,  a  son 
granted  an  annuity  of  10/.  a  year  to  them.  No  memorial 
was  enrolled,  and  the  Court  of  Common  Pleas  held  that 
none  was  required.  The  object  of  the  introduction  of  the 
words  "  money's  worth"  is  stated  by  C.  J.  Best  to  be  con- 
fined to  the  practice  in  cases  where  the  grantor  received  as 

(a)  4  Ding.  214;  12  Mo.  441. 
L 
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CHAP.  IV.  th^  consideration  of  his  annuity  not  money  but  goods  of  a 
nominal  value^  which  he  was  usually  obliged  to  dispose  of 
at  half  the  amount  of  the  consideration.  **  That  there 
was/  he  says, ''  to  some  extent  a  transfer  of  money's  worth 
hi  clear,  but  the  question  is,  what  was  the  object  of  the 
transfer?  Was  it  a  transfer  for  the  purpose  of  raising 
money  or  cft  making  a  family  settlement?  Clearly  for  the 
ptRpose  of  a  family  settlement.  If  the  object  of  the  parties 
is  not  to  raise  money  but  to  make  a  settlement,  the  ease  is 
mot  within  the  act,  thottgh  there  should  be  to  some  extent 
a  ttansfef  of  money*s  worth."  And  afUtwards  he  is  reported 
to  have  said,  "  If  the  object  of  the  annuity  Is  not  to  buy 
tn<mei^or  goods  wherewith  it  may  be  purchased,  tlie  case 
does  tial  fall  within  the  purtlew  of  the  statute.** 
lUgii^tion  of  Sttch  have  been  the  prcrrisions  enacted  b^  the  leglslattffe 
?Uw  to^otbj  *  ^  prevent  fraud  in  the  ptttchase  and  sale  of  life  annuities, 
at  elections.       which  during  the  lapse  of  half  a  century  have  been  aceumiu- 

lated  by  the  enactments  and  the  decisions  thereon  into  the 
great  body  of  which  this  chapter  contains  but  a  brief  ab- 
stract. As  to  the  regulations  for  remedying  abuses  they 
will  be  examined  hereafter.  But  it  is  a  fit  opportunity  to 
notice  here  provisions  of  less  frequent  application  than  the 
above,  and  which  have  been  intfoduced  to  check  a  fraud  of 
a  diffb'ent  nature  ftom  the  subject  of  the  fornier  discdssion, 
thongh  perhaps  of  greater  importance.  They  ripply,  more- 
ovet,  to  r€?ftt  charged  only.  It  will  be  remembered  that  a 
I'ent  charge  of  40*.  anntial  value,  if  the  grantee's  interest 
fhetetn  be  of  a  freehold  extetit,  confers  ort  the  grantee  a 
qualification  for  voting  at  elections  for  member  of  parliament 
in  counties,  and  In  some  cities  and  boroughs.  In  conse- 
quence of  this  ptoperty,  and  the  ease  and  sectecy  with 
which  the  grant  might  be  made,  frauds  were  often  practised 
on  the  elective  franchise,  electors  were  made  so  readily 
and  speedily,  that  an  election  might  in  some  cases  be 
carried  by  persons  having  only  a  very  slight,  nay,  almost  a 
nominal,  interest  in  a  county.  To  prevent  this,  the  act  of 
the  3  Geo.  III.  c.  24,  was  passed,  reqmiring  a  registration 
of  annuities  or  rent  charges,  the  provisions  of  which  shall 
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be  briefly  stated,  the  Kmited  application  of  the  act  rendering    CHAK  iVi 
the  inserticfn  of  the  whole  of  it  unnecessary. 

Afker  reciting  the  fraudulent  practices  to  which  these 
rent  charges  are  liable,  the  first  section  enacts  that  no 
person  may  vole  in  elections  of  knights  of  the  shire,  or  of 
mtiDQbers  in  cities  and  towns  which  are  counties  of  them- 
selres  in  England,  for  or  in  respect  of  any  annuity  or  rent 
charge  issuing  out  of  lands  or  tenements  granted  before 
June  1,  1763,  unless  a  certificate,  on  oath,  be  entered  with 
the  clerk  of  the  peace  or  other  proper  officer,  twelve  calendar 
months  before  the  day  of  election. 

The  certificate,  of  which  a  form  is  set  out,  is  of  the  seisin 
ef  the  person  claiming  before  the  1st  of  June,  1769,  in 
himself  or  the  party  throtfgh  whom  he  claims. 

The  second  section  applies  to  such  qualifications  as  come 
to  the  elector  by  descent,  marriage,  devise,  presentation  to 

,r;       a  benefice,  or  promotion  to  an  office  within  twelve  calendar 

^  -       months  before  the  day  cf  election,  in  which  case  a  similar 
certificate  of  such  qualification  must  be  entered  with  the 

,^       elerk  of  the  peace,  or  proper  officer,  before  thejlrst  day  of 

^       the  election. 

By  the  third  section  it  is  enacted,  that  no  person  shall 
vote  at  any  election  in  respect  of  any  annuity  or  rent  charge 

^  granted  after  the  1st  of  June,  1763,  unless  a  memorial  of 
the  grant  on  parchment,  under  the  hand  and  seal  of  the 

^ ;  grantor,  be  registered  with  the  clerk  of  the  peace  or  other 
proper  officer,  twelve  calendar  months  at  least  before  the 
day  of  the  election^  The  memorial  is  to  be  attested  by  two 
witnesses,  one  of  whom  shall  be  an  attesting  witness  to  the 
execution  of  the  grant,  and  it  shall  contain  the  day  and 
year  of  the  date,  and  the  names,  additions  and  abodes  of 
the  parties  and  witnesses,  and  the  lands  charged  and  their 
situation,  and  the  grant  is  to  be  produced  at  the  time  of 
registering,  and  the  day  and  year  of  entering  the  memorial 
is  to  be  indorsed  thereon  by  the  proper  officer. 

Section  4  provides  for  assignments  of  annuities.  If  the 
annuity  has  been  assigned  before  the  1st  of  June,  1763,  a 
certificate  of  such  assignment  is  to  be  entered  as  in  the  case 

l8 


186  THE  LAW  OP  ANNUITIES 


OETBB 
SEOnTRATTOTf. 


CHAP.  IV.  a  receipt  indorsed  on  the  deed,  though  omitted  in  the  body 
of  the  deed  itself,  the  Master  of  the  Rolls  and  the  Lord 
Chancellor,  on  an  i^peal,  held  the  annuity  valid,  (a) 

63  Geo.  III.  The  new  act  only  requires  one  thing  to  be  inserted  in  the 

'  '  deed,  and  that  is  the  name  of  the  party  beneficially  entitled 

to  the  annuity,  since  by  58  Gieo.  III.  c.  141.  s.  4,  it  ia 
enacted,  "  That  in  every  deed,  b<md,  instrument,  or  other 
assurance,  whereby  any  annuity  or  rent  diarge  shall,  from 
and  after  the  passing  of  this  act,  be  granted,  or  attempted 
to  be  granted,  for  (me  or  more  life  or  lives,  or  for  any  term 
of  years,  or  greater  estate  determinable  on  one  or  more  life 
or  lives,  where  the  person  or  perscms  to  whom  such  annuity 
shall  be  granted,  or  secured  to  be  paid,  shall  not  be  en* 
titled  thereto  beneficially,  the  name  or  names  of  the  person 
or  persons  who  is  or  are  intended  to  take  the  annuity  be- 
.  neficially,  shall  be  described  in  such  or  the  like  manner  as 
is  herein-before  required  in  the  enrolment,  otherwise  every 
such  deed,  instrument,  or  other  assurance,  shall  be  null 
and  void." 

There  is  no  provision  here  for  the  insertion  of  the  con- 
sideration, but  in  the  stamp  acts,  48  Geo.  III.  c.  140.  s.  SS, 
and  55  Geo.  III.  c.  184.  s.  8,  it  is  required  that,  on  the 
sale  of  any  rent  or  annuity,  where  a  duty  is  imposed  on  the 
conveyance  in  proportion  to  the  amount  of  the  considera- 
tion, the  fill!  purchase  money  shall  be  truly  set  forth  in 
words  in  the  principal  deed  of  conveyance,  or  in  the  bond 
or  other  instrument  whereby  it  is  secured,  otherwise  the 
parties  shall  each  forfeit  60/.  and  five  times  the  amount  of 
the  excess  of  duty  which  would  have  been  payable  in 
respect  of  the  full  consideration,  if  truly  expressed.  The 
conveyance,  however,  is  not  avoided.  It  is  probable  that 
this  requisite  in  the  stamp  act  was  considered  as  rendering 
it  unnecessary  for  the  legislature  to  introduce  it  in  the  last 
annuity  act. 

What  are  ex-         But  these  annuity  acts  are  not  of  universal  application ; 

operation  of    *  ^^^  enactments,  as  it  will  be  recollected,  refer  to  annuities 

these  acts.         granted  for  life,  or  for  term  of  years  determinable  on  the 

(a)  PhUlips  V.  Ciaufurd,  9  Ves.  214  -,  13  Yes.  475. 
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deadi  of  a  life  or  lives.    Hence  an  annuity  in  &c  simpla  or    CHAP.  iv. 

OV  TUB 

fee  tail,  or  for  a  definite  term  of  years,  is  not  within  them*  BBoitTRAnoir 
It  has  also  been  already  intimated,  that  they  apply  only  to 
cases  where  the  consideration  is  pecuniary*  This  would 
have  appeared  firom  the  general  nature  of  the  provisions 
and  the  language  employed  throughout  the  acts,  but  the 
legislature  has,  in  the  exercise  of  its  caution,  expressly  ex- 
cepted firom  their  operation  all  annuities  or  rent  charges 
where  the  consideration  is  not  pecuniary,  and  at  the  same 
time  has  excepted  several  cases  where  the  consideration 
may  be  pecuniary. 

The  concluding  clause  of  each  act  contains  these  excep- 
tions, and  for  the  purpose  of  abbreviation,  as  they  correspond 
almost  entirely,  the  clause  of  the  latter  statute  only  shall  be 
transcribed,  with  this  understanding,  that  the  passages  in 
italics  are  not  in  the  former  act,  and  that  within  brackets 
is  omitted  in  the  latter. 

By  the  63  Geo.  III.  c.  141.  s.  10,  it  is  enacted,  "  That  17  Geo.  ill. 
this  act  shall  not  extend  to  Scotland  or  Ireland,  nor  to  any  ^  q^'  jfl. 
annuity  or  rent  charge  given  by  will  or  by  marriage  settle-  «•  141»  »•  *^* 
ment,  or  for  the  advancement  of  a  child,  nor  to  any  annuity 
or  rent  charge  secured  w^n  freehold,  or  copyhold,  or  dus^ 
tomarjf  lands  tit  Crreat  Britain  or  Ireland,  or  in  atiy  of  his 
Majesltfi  possessions  beyond  the  seas,  of  equal  or  greater 
annual  value  than  the  said  annuity  over  and  above  any 
other  annuity,  and  the  interest  of  any  principal  sum 
charged  or  secured  thereon,  of  which  the  grantee  had 
notice  at  the  time  of  the  grant,  whereof  the  grantor  is 
seised  in  fee  simple  or  fee  tail  in  possession,  or  the  fee 
simple  whereof  in  possession  the  grantor  is  enabled  to 
charge  at  the  time  of  the  grant;  or  secured  by  the  actual 
transfer  of  stock  in  any  of  the  public  fiinds,  the  dividends 
whereof  are  of  equal  or  greater  annual  value  than  the  said 
annuity,  nor  to  any  voluntary  annuity,  or  rent  charge. 
granted  without  regard  to  pecuniary  consideration,  or 
money's  worth,  nor  to  any  annuity  or  rent  charge  granted 
by  any  body  corporate,  or  under  any  authority  or  trust 
created  by  act  of  parliament.  [Nor  to  any  annuity  where 
the  sum  to  be  paid  does  not  exceed  ten  pounds  annually, 


IM  THE  liAW  ^F  4NNUiTiES 

CHAP.V.     those  cases  where  a  party  is  influenced  by  good  moral 
coNBXDMATjow,  oWigations,  or  pure  personal  afiection  alone ;    the  latter 

— "* where  some  pecuniary  or  equivalent  advantage^  or  some 

legal  liability  pressing  on  the  party  affected,  induces  the 
grant  Thus  the  consideration  which  moves  a  father  to 
grant  an  annuity  to  his  fion  or  daughter  is  usually  a  good 
consideration  only,  while  if  he  settle  an  annuity  on  his 
wife  before  their  marriage*  or  grant  one  to  a  creditor  in 
satisfaction  of  a  debt,  it  is  held  to  be  valuable.  This  is 
very  well  dhicidated  by  thje  case  of  Dr.  Young,  (a) 

The  Duke  of  Wharton,  by  a  deed-poll^  ''  considering 
diat  the  public  good  is  advanced  by  the  encouragement  of 
learning  and  the  polite  arts,  and  being  pleased  therein  with 
the  attempts  of  Dr.  Young,  in  consideration  thereof^  and 
of  the  love  he  bore  him,"  granted  him  an  annuity  of  100/L 
This  was  held  by  Lord  Hardwick  to  be  not  a  legal  consL* 
deration,  so  as  to  be  valuable  in  the  eye  of  the  law, 
although  it  might  be  a  very  goad  inducement.  But  this 
annuity  fell  into  arrear  and  the  duke  granted  another  in 
consideration  of  the  arrears,  and  of  Dr.  Young^s  having 
refused  an  annuity  of  100/.  offered  him  to  stay  as  tutor  to 
Lord  Bui'leigh,  for  which  the  duke  was  desirous  of  making 
him  amends.  This  was  holden  to  be  a  valuable  consider- 
ation, for  the  giving  up  of  a  c^tain  pecuniary  advantage  is 
equivalent  in  this  respect  with  money  actually  paid  down. 
Lord  Hardwick  farther  decided  that  the  forbearing  to  sue 
on  the  first  annuity  converted  the  second  from  a  voluntary 
grant  to  one  on  a  valuable  consideration. 
Frand.  Whether  the  consideration  be  good  or  valuable,  it  is 

binding,  as  between  the  parties,  unless  fraud  intervene. 
But  die  subject  of  fraud  will  require  much  discussion, 
tod  may  be  well  considered  under  the  two  heads  already 
pointed  out,  as  affecting,  first,  one  of  the  parties ;  secondly, 
third  persons,  not  parties. 
SirtSiJewi'**  *^^^  greatest,  at  least,  the  loudest,  complaints  of  fraud 
the  parties.        between  the  parties  have  arisen  in  cases  where  the  grant 

(a)  StUes  ▼.  A.  G.  2  Atk.  152.    See  also  Oiiham  v.  Locke,  9  Ves.  612. 
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has  faeea  ibe  nesult  of  a  contract.  Distress  aad  sudden  Ci^AP.  v« 
necessities  impellijig  wen  to  resort  to  Uie  granting  of  annui-  ook«ud^a7m>n. 
ties  as  a  mode  of  obtaiaiag  speedy  though  Usa^ptc^Bry 
relief;  those  to  vfaom  they  applied  craftily  availed  tfaemr 
selves  of  their  situaiion,  and  i«actiaed  frauds,  s^iich  the 
secsecy  of  the  transaction,  and  various  circuinstanoes  too 
friMMiffntlv  «4t^p^^**g  theceon.  easily  nrotected. 

One  fraud  of  no  nnfioequent  oeeuirence  w^f  irfaone  die  ^^  s^?^ 
pe»on  who  v^^  ti^  ««»%,  that  u,  »iu>  »«s  U,  ;:i?7,;<^' 
advance,  a  sum  of  money  for  it,  offered  to  the  grantor,  m  ^^^^'^^''' 
payment  of  that  consaderaiion,  c^tain  goods  charged  at  an 
enormous  price,  instead  of  actual  money,  and  then,  in  pui> 
auance  of  die  same  fraud,  repurchased  tbem,  or  cecom- 
mended  some  person  who  would  become  the  purchaser. 
The  unfortunate  grantor,  pressed  by  his  necessities,  was 
eompeSed  to  submit,  and  either  found  that  the  goods  were 
worddess,  or  could  only  <4>tain  the  leady  mon^  which  he 
requited  by  a  great  saeriice* 

In  order  to  chedc  this  fraud,  the  stat.  of  17  Geo.  lii.  Prohibited  by 
e.  96,  prohibited  the  payment  of  the  consideration  in  goods,  c.  76,  s!  4. ' 
By  the  4di  section,  it  was  enacted,  among  other  provisions, 
whjkAi  wiH  be  mentioned  hereafter,  that  **  if  the  eonndera- 
ticm,  or  any  part  of  it,  was  paid  in  goods,"  die  Court  might 
order  Ae  securities  to  be  caficelled  or  vacated.  And  in  the 
3d  section  it  was  also  enacted,  that  the  consid^adon  really 
and  bonft  fide  paid,  ( **  which/'  added  the  statute, ''  diail  he 
in  money  only,")  should  be  truly*  set  forth  in  die  deeds. 
Some  doubts  arose  on  this  as  on  the  other  parts  of  this 
act.  In  Shove  v.  Webb,  (a)  it  was  held  that  the  statute 
did  not  apply  to  a  case  where  the  consideration  for  the 
grant  of  an  annuity  was  formed  of  mcmey  in  pait,  and  of  a 
debt  contracted  by  the  purchase  of  goods  long  prior  to  the 
agreement  for  the  grant  of  an  annuity.  And  in  subsequent 
cases  it  was  held  that  an  existing  debt,  previously  con- 
tracted by  the  parties,  might  form  the  condderation  of  the 
grant.  (^) 

(a)  1  T.  R.  732. 

(fr)  Exparte  Fallon,  5  T.  R.  296.    KeUe  v.  Ambrose,  7  T.  R.  561. 
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CHAP.v.  By  the  stat  53  Geo.  III.  c.  141,  this  prohibition  is 
ooraDBBAnoH .  repealed,  and  the  supply  of  goods  as  a  part  of  the  consider- 
~  .^^^^j^  tion  is  again  allowed,  but  it  is  subjected  to  restraint,  since 
a  imlaiion  by  by  section  6  it  is  enacted,  that  "  if  the  consideration  is 
cf  !«•.  S'      expressed  to  be  paid  in  money,  but  the  same  or  any  part  of 

it  shall  be  paid  in  goods,"  the  Courts  may  order  the  securi- 
ties to  be  cancelled  or  vacated.  The  statute  does  not  state 
where  this  expression  refers  to.  In  regard  to  the  memorial, 
it  is  observable  that  the  2d  section  requires  that  the  pecu^ 
niary  consideration  shall  be  set  forth  in  the  memorial, 
.and  the  column  for  the  consideration  is  headed  "  The 
consideration  and  how  paid/*  The  example  is,  ^'  1002. 
-paid  in  money,  500/.  paid  in  bank  notes,  or  other  notes,  or 
bills  of  exchange,  as  the  case  may  be."  So  that  the  case 
is  not  explicitly  provided  for  in  the  memorial ;  and  as  to 
the  deeds,  there  is  no  provision  for  their  contents,  as  in 
the  former  act,  except  with  reference  to  the  person  bene- 
ficially interested.  At  the  same  time,  annuities  granted 
for  money's  worth  must  be  memorialised. 

It  is  suggested  by  a  writer  in  the  Law  Magazine,  (a) 
that  the  use  of  the  word  *'  paid "  in  the  sixth  section  ex- 
plains the  same  word  in  the  schedule,  and  that  a  supply  of 
goods  should  be  stated  in  th^  column  under  the  title  con- 
sideration. He  also  thinks  that  the  word  ''  pecuniary"  in 
the  second  section  ought  not  to  be  confined  to  a  money 
payment,  but  should  be  interpreted  in  the  peculiar  distinc- 
tion between  pecunia  and  nummus.  It  is  difficult  in  that 
view  to  determine  what  is  excluded  from  the  signification 
of  the  word  pecuniary.  The  reader  is,  however,  referred 
to  the  cases  and  authorities  already  discussed  under  the 
exceptions  of  those  acts.  This  appears  certain,  that  a 
supply  of  goods  is  no  longer  prohibited,  but  where  they  are 
supplied,  the  consideration  must  not  be  stated  to  have  been 
money,  but  such  goods, 
the  letDrn  and        Other  common  expedients  of  fraud  practised  by  money 

oott^toatioD,or  ^^^ders  were  the  retainer,  under  various  pretexts,  of  the 
part  thereof. 

(o)  N^  16,  p.  113. 
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consideration^  or  the  causing  portions  of  it  to  be  returned.     CHAP,  v* 
The  attention  of  the  legislature  has  been  directed  to  these  oommuiilTioir, 
fraudulent  practises,  and  the  following  regulations  haye 
been  made  in  the  statutes  concerning  annuities. 

By  the  stat.  17  Geo.  III.  c.  26,  s.  4^  and  58  Geo.  III.  17  Geo.  m.c. 
c.  141,  8.  6,  it  is  enacted,  (a)  "  That  if  any  part  of  the  con-  ^*oe^;iii.c. 
sideration  /or  the  purchase  of  any  such  atmuiiff  or  re$U  Hi,  s.  6. 
charge  jhall  be  ret»1yft^^  tg  ^[y  ji>ram^^^mjn^ 
or  in  case  such  consideration  or  any  part  of  it  shall  be  paid 
in  notes,  if  any  of  the  notes,  with  the  privity  and  consent  of 
the  person  advancing  the  same,  shall  not  be  paid  when  due, 
or  shall  be  cancelled  or  destroyed  without  being  first 
paid;  [or  if  the  consideration,  or  any  part  of  it,  is  paid  in 
goods  ;(6)]  or  if  such  consideration  is  expressed  to  be  paid 
in  money i  but  tfie  same  or  any  part  of  it  shall  be  paid  in 
goods;  ot  if  the  consideration  or  any  part  of  it  shall  be 
retained  on  pretence  of  answering  the  future  payments  of 
the  annuity  or  rent  charge,  or  any  other  pretence ;  in  all  and 
every  of  the  aforesaid  cases  it  shall  and  may  be  lawful  for  the 
person  by  whom  the  annuity  or  rent  charge  is  made  pay- 
able, or  whose  property  is  liable  to  be  charged  or  affected 
thereby,  to  apply  to  the  court  in  which  any  action  shall  be 
brought  for  payment  of  the  annuity  or  rent  charge,  or 
judgment  entered,  by  motion,  to  stay  proceedings  on  tiie 
action  or  judgment ;  and  if  it  shall  appear  to  the  Court  that 
such  practices  as  aforesaid  or  any  of  them  have  been  used, 
it  shall  and  may  be  lawful  for  the  Court  to  order  every 
deed,  bond,  instrument,  or  other  assurance,  whereby  the 
annuity  or  rent  charge  is  secured,  to  be  cancelled,  and  the 
judgment,  if  any  has  been  entered,  to  be  vacated." 

The  difficulty  of  proving  the  fraud  arising  from  the 
obscurity  of  the  transaction,  and  the  incompetency  of  the 
injured  party  to  give  evidence,  formed  the  great  security 
which  protected  money-lenders.  It  is  true  that  the  Courts 
at  Common  Law  possessed  a  power  of  controlling  all  such 
instruments  as  take  their  force  and  effect  from  the  acts  of 

(a)  Note,  the  puiages  in  italics  are  introduced  into  the  new  act. 
(6)  This  passage  in  the  fonner  is  omitted  in  the  latter  aot. 
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CHAP.  V.     the  Courts  alonei  namely,  warrants  of  attorney  and  eogao- 
ooMHMmAVfoif.  ^^9  and  would  kear  die  complainits  of  the  party  against 

wbom  they  opiated.  But  there  was  no  power  to  aflfeet 
other  securities  $  they  could  only  be  defeaited  by  die  ordi* 
nary  course  of  proeeeding,  and  by  ordinary  proof.  But  by 
tbese  statutes  the  power  naturally  belonging  to  the  Courts 
in  the  former  cases  is  extended  to  all  tcii^ds  of  securities,  and 
a  summary  application,  supported  by  the  evidence  of  tiie 
party  aggrieved,  may  be  made  to  the  Courts,  and  be  repelled 
by  siimlar  testimony  of  the  party  complained  against. 
The  return  of         The  Statutes  prohibit  the  return  of  the  consideratfon  or 

tion  prohibited.  ^'^  P*^  ^^  ^*     ^^  ^^  held,  dierefore,  that  a  solicitor,  who 

advances  his  own  m(mey,  cannot  charge  any  commission 
fee ;  and  where  a  part  of  the  consideration  was  returned  as 
a  payment  of  such  a  charge,  the  Court  set  aside  the  annu* 
ity.  {a)  It  should  seem  also,  from  the  same  case,  that  uur 
reasonaUe  charges  would  fall  under  the  same  prohibition. 
But  the  inadvertent  insertion  of  an  improper  item  where  no 
fraud  was  intended,  vnll  not  be  treated  as  a  violation  of  die 
act.  (6) 
Payment  of  ex-  Some  doubts  have  been  expressed  as  to  the  grantof^s 
SimTf  Aecon-  P^J^^g  ^^e  expenses  of  the  deeds  out  of  the  consideration 
lideration.  money.  It  has  been  thought  that  here  a  portion  of  the  con- 
sideration is  returned.  Already  this  has  been  observed  upon 
above,  in  page  109.  And  in  the  case  of  Mouys  v.  Leake,  (c) 
there  referred  to,  it  was  held  by  the  Court  of  King^s  Bench  ' 
that  where  the  parties  had  agreed  that  the  grantee  should 
pay  the  expenses  of  the  writings,  die  payment  to  die  attor- 
ney of  his  bill  out  of  the  consideration  money,  was  not  a 
return  of  a  part  thereof  within  the  prohibition  of  this  sta- 
tute. It  is  clear  that  as  the  grantor  was  to  pay  the  ex- 
penses, the  consdderation  eitfier  was  or  might  have  been 
proportionally  increased.  And  subsequendy,  where  there 
was  no  previous  agreement,  it  was  held  by  the  Master  of 


(a)  Broomhead  v.  Eyre,  5  T.  R.  597  ;  Hunt's  A.  C,  298. 
(6)  Huid  T.  GiidlwtoM,  1  Marah.  407 ;  €  Taiwt  8. 
(c)  8  T.  R,  411. 
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the  EoUa,  luid  by  the  Lord  ChanceUor^  oa  aa  appeal^  thajt     CHIP.  v. 

Of  TPf 

coyuo;EB4Tioir. 


a  paymefit  to  die  jattorney  out  of  the  coasideratioa  money 


was  not  a  retsam.  (a) 

In  A  late  case  in  the  Exefaequer  the  giv^^tee  and  bid 
partner  wese  solidtons  for  the  grantor,  aiMi  on  the  eicecu- 
tion  of  the  grant  the  consideration  money  was  paid  over  to 
a  trustee,  with  the  grantor's  assent,  to  pay  the  charges  and 
coats  of  the  annuity  and  tlie  other  debts  <^  the  grantor. 
But  Alexander,  C.  B.  held  that  there  was  no  ground  for 
calling  this  either  a  retainer  or  a  return  of  part  of  Uie  con- 
sideration money,  {b) 

But  although  the  payment  by  the  grantor  of  the  attor-  Where  the 
ney's  charges  out  of  the  consideration  be  not  a  return  reasoMbirihe 
thereof,  yet  this  proceeds  upon  the  presumption  that  th^  grant  may  be 
charges  are  fair  and  reasonable,  and  have  been  actually  the grantee^te^ 
incurred  in  negociating  the  annuity.    Since  in  several  caesos  ^^  cofioizant 
that  came  More  the  Court  of  Common  Pleas  a  few  yea^ra 
since,  annuities  were  set  aside  on  the  ground  q(  a  return  or 
retainer  of  the  considaration,  where  very  improper  conduct 
was  proved  on  the  part  of  the  agents  employed  tpir  the 
benefit  of  each  party.     Thus  in  Williams<Hi  v.  Goold,  (c) 
after  payment  of  the  consideration  money,  the  agent  made 
an  unreasonable  demand  for  commission,  the  eixpenses  of 
the  deeds,  and  unnecessary  journeys,  which  was  paid  him 
out  of  the  money  advanced,  and  the  annuity  was  set  aside. 
So  also  in  the  subsequent  cases  of  Gorton  v.  Champn^s,(<Q 
Caiton  V.  Porter,  (e)  Henry  v.  Taylor^  (/)  where  the  agent 
caused  certiun  sums  to  be  returned  foe  debts  alleged  to  be 
due  to  him,  and  for  unreasonable  expenses  and  commission^ 
the  same  Court  exercised  a  like  power*    And  the  Court  of 
King's  Bench  proceeded  in  a  similar  manner  in  a  case 
where,  in  pursuance  of  a  previous  agreement  between  the 
mutual  agent  and  the  grantor,  the  latter,  afier  thfi  payment 


(a)  Phillips  V.  Ciaufunl  9  Ves.214 ;  13  Ves.  475. 

(b)  Alton  V.  GwianeU^  3  Y.  &  J.  136. 

(c)  1  Bing.  234 ;  8  Mo.  109.  (d)  I  Bing.  28f ;  8  Mo.  302. 
(e)  2  Bing.  370  -,  9  Mo.  703.  (/}  3  Bing. )  77  ^  10  Mo*  688. 
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CHAP.  V.     of  the  consideration^  returned  a  part  thereof  for  an  exorbi- 

OV  THS 

CONSIDERATION,  tant  commission  and  an  extravagant  bill  of  charges,  (a) 

In  all  these  cases  the  actual  grantee  was  not  privy  to^ 
nor  cognizant  of,  the  agent's  conduct,  yet  the  courts  have 
held  that  he  must  be  civilly  responsible  for  it;  that  if  he 
had  properly  attended  to  the  transaction,  the  frauds  com- 
plained of  could  not  have  been  effected. 

Where  three  annuities  were  granted  by  the  same  person 
at  the  same  time  and  place,  and  the  agent  for  the  grantor 
and  the  three  grantees  retained  a  note,  which  was  part  of 
the  consideration  paid  by  one  of  the  grantees  only,  for  the 
expenses  of  all  the  three,  the  Court  held  the  whole  to  be 
substantially  one  transaction,  and  set  the  three  annuities 
aside,  (b) 

If iheoonsidwt-      fhe  statutes  further  provide  for  the  case  where  the  con- 

tion  be  paid  in      .  ^ 

notea  they  mutt  sideration  being  paid  in  notes,  those  notes  are  not  paid 
wpiidwheii     ^i^gjj  they  become  due,  and  in  such  case  power  is  given  to 

the  courts  to  cancel  the  securities.  Without  this  power  so 
given  by  these  acts,  the  only  remedy  which  the  grantor 
would  have  had  would  have  been  against  the  parties  liable 
on  those  instruments,  while  his  own  grant  would  have  been 
in  force  against  him.  The  acts  use  only  the  word  notes 
which  shall  not  be  paid  when  due,  or  shall  be  cancelled ; 
notes  have  a  particular  meaning,  and  do  not  generally  com- 
prehend bills  of  exchange,  but  there  can  be  no  doubt  that 
the  statutes  are  intended  to  apply  to  one  as  to  the  other, 
and  in  the  case  of  Cook  v.  Tower,  (e)  where  an  objection 
was  raised  on  this  part  of  the  clause,  it  was  not  pretended 
that  bills  of  exchange  were  not  comprehended  in  it. 

In  that  case  the  grantee,  in  payment  of  the  consideration, 
drew  a  bill  on  one  Bousfield,  who  accepted  it  for  his 
accommodation ;  he  omitted  to  find  funds  for  it,  and  it  was 
dishonoured,  but  on  notice  the  drawer  paid  it  four  days 
after  it  became  due.  The  Court  of  Common  Pleas  held 
themselves  not  bound  to  vacate  the  annuity,  and  therefore, 

(a)  Finley  v.  Gaidiier,  6  B.  &  C«  165 ;  9  D.  &  R.  207. 
(fr)  Jones  v.  SilbenchiMt,  4  Bmg.  26  ;  12  Mo.  113. 
(c)  1  Taunt.  372. 
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there  being  no  fraud  intended  nor  practised,  refused  to     CHAP.  v. 

OF  THK 
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disturb  it.     Mansfield^  C.  J.  says  in  his  judgment,  ''  The 


intention  of  the  act  was  to  prevent  grantors  from  receiving 
paper  worth  nothing;  here  the  party  receives  the  money  as 
soon  as  he  could  demand  it  of  the  drawer.  Privity  and 
consent  must  in  such  a  case  as  this  mean  some  contrivance 
that  the  bill  should  not  be  paid." 

The  regulations  regarding  the  payment  of  the  considera- 
tion by  a  supply  of  goods,  have  been  already  examined,  (a) 

The  statutes  also  prohibit  the  retainer  by  the  grantee  of  The  ntainer 
any  part  of  the  consideration  on  any  pretence  whatever.  P^™^***^* 
This  was  a  fraud  frequently  practised,  and  which  is  very 
similar  to  what  also  occurred  in  the  cases  of  the  return  of 
the  consideration.  The  observations  which  have  been 
already  made  above  on  the  latter  fraud  apply  for  the  most 
part  to  the  present.  It  is  not  always  easy  to  determine 
whether  the  fraud  has  been  committed  in  the  one  form  or 
the  other,  and  as  each  is  prohibited,  it  is  not  of  much 
importance  to  distinguish  them,  except  in  so  far  as  the 
fraud  is  more  easily  detected  when  it  is  presented  in  its 
proper  form,  It  has  been  seen  that  the  retainer  must  be 
really  fraudulent,  and  with  the  intent  to  benefit  the  grantee 
at  the  expense  of  the  grantor.  In  elucidation  of  which 
may  also  be  cited  Coare  v.  Giblett.  (&)  There  several  par- 
ties were  to  execute  the  deed  of  grant,  and  all  but  one  did 
so,  on  the  24th  of  December;  the  consideration  was  then 
paid  by  the  grantee  and  deposited  at  a  banker's  till  the 
S6th,  when  the  other  party  executed,  and  it  was  forthwith 
paid  over  to  the  grantors.  It  was  contended  that  the  con- 
sideration was  retained,  since  the  grantors  had  no  controul 
over  it  during  those  two  days.  But  the  Court  of  King's 
Bench  denied  this«  '^  The  word  retained,''  said  Lord 
Ellenborough,  "  in  the  statute  must  certainly  be  understood  ' 

of  a  retainer  to  the  party's  own  use,  which  was  not  the  case 
here."  So  also  in  Exparte  Mackenzie,  (c)  where,  as  a 
security,  the  grantor  agreed  to  make  a  will,  and  an  affidavit 
never  to  revoke  it,  and  the  grantee,  or  her  attorney,  was  to 

(a>  p.  161.  (6)  4  East,  89.  (c)  4  Tavnt  333. 
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CHAP.  Y.    retain  10/.  out  of  the  coiisideratioii'nKmey  till  the  affidavit 
or  THK       ^^  made.    The  magistrate  to  whom  they  applied  reftised 

to  allofw  the  affidavit  to  be  sworn,  and  the  10/,  was  paid  to 

the  grantor.  The  Court  of  Ck)nnnon  Pleas  held  this  not 
to  be  a  retainer  within  the  act  Mansfield,  C.  J.  says, 
**  It  means  a  retaining  for  the  benefit  of  the  person  retain- 
ing, and  to  the  injury  of  the  person  selling  the  annuity.** 

The  wrong  and  injury  sustained  by  the  grantor  must  be 
a  real  legal  injury,  as  appears  from  the  same  case  of  Cook 
V*  Tower,  (a)  There  the  annuity  was  granted  in  satisfac- 
tion of  a  bond  held  by  the  grantee,  as  a  security  for  a 
preyious  debt.  But  after  the  annuity  deed  had  been  exe- 
cuted^ the  grantee  refused  to  give  up  the  bond.  The  court 
hekl^  that  as  the  bond  Was  extinguished  by  the  grant  of 
the  annuity,  it  became  of  no  value,  and  its  retainer  was  of 
no  importance. 

The  aet  also  prohibits,  and  the  court  will  not  sanction^ 

the  retainer  of  any  portion  to  meet  the  future  payments  of 

the  annuity*  (b) 

The  s^rantee  is        It  has  been  shown  that  a  retainer  by  the  grantee's  agent, 

for  ttiTconduct   <wr  even  by  the  mutual  agent,  for  his  advantage^  of  by  his 

of  the  grantor's   fraud  alone,  will  vitiate  the  annuity,  though  the  grantee  be 

'  wholly  innocent.    But  he  is  not  liable  for  the  conduct  of 

the  grantor's  agent.    And^  therefore^  where  the  grantor's 

attorney  deducted  a  large  sum  for  the  expenses  out  of  th^ 

eonsideration  money,  and  only  paid  over  the  residue;  as 

the  grantee  was  not  connected  with  him,  the  court  refused 

to  disturb  the  annuity,  (e) 

The  courts  haye      The  Courts,  however,  exercise  a  due  discretion  in  their 

^wer'uAder^    examination  of  the  cases  where  complaints  are  made  upon 

these  sections.    fH^i^  section,  and  will  not  interfere  where,  on  a  fair  and 

reasonable  consideration  of  the  case,  no  actual  wrong  has 
been  done«  Mr.  J.  Park,  in  a  forcible  and  elaborate  judg^ 
ment  upon  the  case  of  Gorton  t.  Cbampneys,  (d)  after 
referring  to  the  practices  above-mentioned,  observes, ''  In 
stating  this  it  will  be  seen  that  we  do  not  ruii  eotmter  to 

(a)  1  Tannt.  372.  (6)  Mence  v.  Ilammonct,  6  Mo.  4^1. 

(c)  Meothtm  t.  Hew,  7  Taunt.  t96.  (d)  1  Bios.  994. 
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the  Court  of  King's  Bench,  or  to  fbrmet  jtidges  of  this  CHAP.  T. 
eoart^  when  they  held  that  this  clause  of  the  statutes  under 
consideration  is  not  imperative  upon  the  Court  to  set  aside 
i^multies  ^  that  they  will  only  do  so  wherever  there  is  amy 
Aiing  of  fraud,  pretence,  or  practice,  to  keep  baeli  from  the 
view  of  tlie  Cotn't  the  real  truth  of  the  transaction,  but  will 
not  interfere  where  the  case  is  clearly  and  satisfactorily 
explained,  as  it  was  in  Cook  v.  Tower  in  this  court,  and  in 
the  King's  Bench  in  Barber  v«  Gamson,  and  in  Girdlestone 
t.  Allan.*' 

The  case  of  Cook  v.  Tower  has  been  already  men- 
tioned, but  the  facts  of  Barber  v.  Gamson  were  these: (a) 
'fhe  graMor  wa3  desirous  of  borrowing  SfiOO/.  by  way  of 
anMity  to  be  charged  on  cettain  leasehold  premises,  which 
M  the  thtie  were  of  about  the  value  of  1300/.  ^en  he 
applied  for  the  loan  he  stated  it  to  be  his  intention  to 
employ  pHfi  of  the  sum  advanced  in  building  houses  on  the 
leafilehold  premises,  which,  when  completed,  would  make 
them  liilly  worth  2B00L,  and  before  the  money  was  ad- 
taneed,  he  offered  that  part  of  the  consideration  should  be 
deposited  in  the  plaintifi^s  attorney's  hands,  to  be  ealled 
for  from  time  to  time  as  the  improvements  were  roade« 
This  iras  assented  to,  and  700/.  was  accordingly  so  depo- 
sited, in  the  presence  of  his  own  attorney*  The  whole  of 
the  mdney  was  adtaficied  from  time  to  time  as  required,  ex** 
ti€pt  a  sum  which  the  attorney  kept  as  due  for  the  expenses 
of  the  SeeAi  It  tras  sworn  that  no  profit  bad  been  made, 
either  dhreetly  or  indirectly,  by  the  attorney  or  the  grantee 
dtttihg  the  time  that  it  was  deposited,  which  appeared  to 
have  been  tk>t  quite  three  months. 

The  Court  decided,  that  the  power  given  by  the  act 
being  discretionary,  they  could  find  nothing  fraudulent  or 
improper  in  this  transacjtion,  which  required  them  to  set  it 
aside  $  and  they  discharged  the  rule,  on  the  terms  that  no 
annuity  Interest  should  be  charged  on  the  700/.  while  it 
was  deposited.  As  the  grantee  had  not  acted  improperly, 
it  would  seem  that  he  ought  not  to  have  been  deprived  of 

(a)  4  B.  &  A.  281. 
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CHAP.  V.    that  interest,  but  the  money  having  been  expended  on  the 
ooNsroulriow.  premises  which  constituted  his  security,  he  was  to  that 
"  extent  benefited  by  the  employment  of  the  money. 

In  a  subsequent  case  of  Girdlestone  v.  Allan,  (a)  this 
point  was  expressly  considered,  whether  the  act  i^iperatively 
required  the  annuity  to  be  vacated,  or  left  it  to  the  discre* 
tion  of  the  Court,  and  it  was  decided  that  the  powers  givea 
were  discretionary.  Abbott,  C.  J.  said,  **  With  the  deci^ 
sion  of  Barber  v.  Gamson  I  entirely  concur,  and  I  think  it 
would  be  most  mischievous  if  we  were  to  construe  the  act 
as  imperative  upon  us  to  vacate  securities  of  this  nature  on 
motion*** 

The  remedies  granted  in  this  section  and  the  mode 
of  pursuing  them,  shall  now  be  postponed,  and  be  consi- 
dered in  the  Chapter  which  treats  of  the  Remedies  ia 
general. 
Of  iitad  where       It  will  be  seen  that  these  statutory  provisions  only  extend 
tioQ^°inade^'     ^  enforce  the  actual  agreement  between  the  parties,  and  to 
quite.  secure  to  the  grantor  that  consideration  which  it  has  been 

covenanted  he  shall  receive.    But  there  are  numerous  cases 
where  firaud  has  been  practised  to  deceive  and  impose  on 
persons  to  induce  a  grant  on  inadequate  or  improper  consi- 
derations.    It  is  impossible  to  point  out  or  describe  the 
different  shapea  which  firaud  assumes.     The  wary  and 
artful  will  impose  on  the  weak,  the  imbecile,  and  the 
ignorant,  or  the  rich  on  the  needy  and  the  distressed. 
While  in  its  worst  form  it  insinuates  itself  under  the  guise 
of  private  confidence,  and  abuses  the  most  sacred  offices  of 
fiiendship  and  professional  duty.    This  latter  class  of  firauds 
has  been  already  adverted  to,  and  will  be  again  examined 
at  length  in  a  following  page. 
Inedeqnacy  of        Where  money  forms  the  consideration,  the  complaint  of 
a  groand  for       fi^aud  Usually  is  raised  on  the  ground  of  inadequacy.    Too 
c^*of  im"  .   '^^^^®  money  is  given  for  the  annual  payment,  or  the  annual 
awty.  payment  is  too  small  for  the  amount  of  the  consideration 

advanced*    No^  it  is  difficult  to  find  a  subject  so  uncertain . 
in  its  value  as  an  annuity.    It  depends  on  the  contingency 
of  a  life  and  the  solvency  of  the  grantor.    No  doubt  the 

(a)  I  B.&  C.  61 ;  2  D'.  &  R.  160. 
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general  observations  which  men  of  science  and  accurate  in-  CIIAP.  v. 
formation  have  made  and  reduced  into  regular  tables^  must 
be  of  great  use  and  importance  in  forming  general  rules^ 
which  may  be  applicable  by  those  who  act  in  the  mass. 
The  error  of  particular  instances  on  one  side  of  the  scale 
may  be  corrected  by  a  corresponding  error  on  the  other, 
till  the  whole  errors  may  be  balanced.  But  in  particular 
instances  to  act  on  such  rules. would  frequently  lead  to  an 
error^  where  there  will  be  no  opposite  correction.  Those 
tables  are  formed  on  the  h3rpothesis  that  all  lives  are  equally 
healthy  or  exposed  to  the  same  accidents,  whereas  in  indi- 
vidual cases  there  will  be  found  a  great  diversity,  both  as 
regards  the  bodily  health  of  the  annuitant  and  the  risks  or 
perils  to  which  he  may  be  exposed.  This  is  necessarily 
attended  to  by  the  grantee,  and  always  must  regulate  the 
value  at  which  he  estimates  the  annuity. 

The  circumstances  of  the  securities  on  which  the  party 
must  rely,  also  introduce  great  variety  in  the  value,  not 
zeducible  to  any  general  rule.  A  rent  charge  is  more 
valuable  than  a  personal  annuity  of  equal  amount;  so 
where  an  assignable  fund  is  charged,  than  where  there  is 
only  the  personal  security.  Again,  events  which  were  only 
contingent  at  the  time  of  the  grant,  may  become  absolute, 
and  the  value  of  the  contract  may  be  proportionally  affected. 
From  these  and  probably  many  other  causes,  annuities  are 
so  fluctuating  in  their  value,  that  there  can  be  no  definite 
estimate  to  guide  any  court  in  its  judgment  on  each  parti- 
cular case.  Hence  it  may  be  stated  as  a  general  position, 
that  the  mere  inadequacy  of  price  alone  is  no  ground  upon 
which  the  courts  will  interfere  to  set  aside  a  contract,  whe- 
ther executory  or  executed.  In  Floyer  v.  Sherard,  (a)  there 
was  an  agreement  for  the  purchase  of  two  annuities  for  the 
seller's  life  at  six  years*  purchase,  chargeable  upon  dividends 
of  bank  stock,  of  which  the  defendant  was  tenant  for  life  in 
possession.  Lord  Hardwick  enforced  the  agreement.  In 
his  judgment,  he  says,  "  here  is  no  evidence  of  any  parti- 
cular imposition  by  the  plaintiff,  nor  does  it  appear  to  be  a 

.   (a)  Amb.  18. 
M 
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CHAP.  V.  bargain  sought  by  the  plaintiff,  but  proposed  by  the  de- 
fendant's agent.  The  question  therefore  is,  whether  the 
court  can  infer  any  imposition  from  the  price.  It  is  the 
most  uncertain  thing  in  the  world,  and  though  there  ave 
some  calculations  in  general  concerning  die  value  of  an- 
nuities, yet  they  depend  upon  circumstances,  and  there-  is 
always  a  great  difierenee  made  as  to  price  between  granting 
an  annuity  for  the  buyer's  liCe  and  the  seller's.  By  the 
proofr  in  the  cause  it  appears,  that  annuities  for  the  seller's 
life  are  sometimes  sold  for  seven  years  purchase  and  scHse- 
times  for  six.  Take  it  in  the  most  unfavourable  light  £01 
the  plaindff,  it  is  sold  but  one  year  under  the  common  value, 
and  this  court  will  not  take  upon  them  to  set  aside  those 
grants  beeause  sold  one  year  too  cheap,  where  it  is  the 
agreement  of  die  parties." 

Again,  in  the  case  of  Willis  v.  Jemegan,  {a)  Lord  Hard- 
wicke  says,  *^  It  is  not  sufficient  to  set  aside  an  agreement 
in  this  court  to  suggest  weakness  and  indiscretion  in  one  o£ 
the  parties  who  has  engaged  in  it;  for  supposing  it  to  be 
in  fiuBt  a  very  hard  and  unconscionable  bargain,  if  a  person 
will  enter  into  it  with  h|s  eyes  open,  equity  will  not  relieve 
him  upon  this  footing  only,  unless  he  can  show  fraud  in  the 
party  aontvaeting  with  him,  or  some  undue  means  made 
use  of  to  draw  him  into  such  an  agreement." 

A  similar  opinion  has  been  expressed  by  succeeding 
Chancellors,  as  in  Gwynne  v.  Heaton,  (b)  Lord  Thurlow 
observes,  ^*  To  set  aside  a  conveyance  there  must  be  an 
inequality  so  strong,  gross  and  manifest,  that  it  must  be 
impossible  to  state  it  to  a  man  of  common  sense  without 
producing  an  exclamation  at  the  inequality  of  it.  The 
principle  then  is  loose  enough,  looser  than  I  wish  it  to  be 
established.  ** 

And  Lord  Eldon,  in  Low  v.  Barchard^  (c)  said,  *'  It  is 
most  clearly  settled  that  legal  transactions  cannot  be  set 
aside  upon  mere  inadequacy  of  price.  It  must  be  applied 
in  this  way,  that  it  is  evidence  of  fraud.*'  He  therefore 
refused  to  set  aside  an  annuity  granted  for  five  years*  pur- 

(a)  2  Atk,  251.  (^)  I  B.  C.  C.  9.  (e)  8  Yei.  137. 
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chase  cm  a  life  of  sixfy-onft,  there  bdng  no  oth^  endenee  CHAV.  y. 
of  fraud.  As  also  did  iMtd  Redeadale  in  a  case  (a)  where 
an  annuity  of  75/.  on  a  healthy  life  of  thirty-six  was  sold 
for  8BOL9  the  deed  of  grant  containing  a  clause  of  redemp* 
tion  on  repayment  of  tiie  principal  and  arrears.  In  Speed 
V.  Phillips,  {b)  where  a  man  a{qfdied  for  a  loan  of  money, 
which  he  obtained  in  consideration  of  the  grant  of  an  an- 
nuity, and  of  his  joining  in  a  mutual  guarantee  with  two 
other  grantors  of  annuities,  the  Court  of  Exchequer,  not 
discovering  any  fraud  but  merely  a  case  of  inadequacy  of 
price,  refused  to  relieve  iiie  grantor*  And  they  had  pre- 
viously dismissed  a  bill  for  the  redemption  of  an  annuity, 
where  it  was  proved  that  the  price  given  was  very  nearly 
the  market  price,  protesting  against  its  being  understood 
that  it  was  their  opinion  that  inadequacy  alone  would  be  a 
ground  for  setting  aside  the  grant,  (c)  So  also  where  thete 
were  some  circumstances  of  suspicion,  and  die  price  was 
charged  to  have  been  inadequate,  but  the  evidence  upon 
this  head  was  not  clear,  the  court  refiised  to  set  aside  a 
contract  for  the  sale  of  some  premises  for  a  rent  charge 
secured  thereon.  (cQ 

As  an  executed  contract  will  not  be  dissolved  on  account 
«^  inadequacy,  so  also  where  an  executory  contract  is  ob- 
jected to  on  the  same  ground,  it  will  nevertheless  be 
enforced.  Of  this  there  is  an  example  above,  in  Floyer  v. 
Sherard.  And  it  matters  not  that  the  inadequacy  has  been 
caused  by  the  happening  of  an  event,  the  contingency  of 
whidi  had  affected  the  consideration.  This  appears  from 
the  cases  of  Mortimer  v.  Capper,  and  Jackson  v.  Jever. 

In  Mortimer  v.  Capper,  (e)  an  estate  was  sold  for  a  cer- 
tain sum,  tc^ther  with  an  annuity  during  the  vendor^s 
life.  The  annuitant  died  two  days  after  the  contract  was 
reduced  into  writing.  The  vendee  filed  a  bill  for  a  specific 
performance  against  tfa^  heirs.    They  insisted,  that  as  no 

(a)  M'Ghee  v.  Moigan,  f  Sch.  &  L.  3S5.  (6)  3  Anst.  782. 

(c)  Bvnard  y.  Flint,  lb.  733,  n. 

(d)  OriifiUi  ?.  I^tley,  1  Cos,  C.  383.  (e)  1  B.  C.  C.  1^. 
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CHAP.  V.  payment  of  the  annuity  had  been  madei  the  contract  failed, 
•owsiDEBATioir.  aud  thcy  relied  on  Pope  v.  Roots. 

The  Lord  Chancellor.  "  The  inquiry  should  be  as  to 
the  value  of  the  annuity  for  the  life  of  the  vendor^  in  order 
to  introduce  the  question^  whether  an  estate,  being  dis- 
posed of  for  an  annuity,  which  is  a  contingency,  the  contract 
shall  fall  to  the  ground  if  no  payment  of  the  annuity  be 
made.  I  think,  if  the  price  be  fair,  the  contract  ought  not 
to  be  cut  down  merely  because  the  annuity,  which  is  a 
contingent  payment,  never  became  payable." 

The  plaintiff's  counsel  cited  a  case  (a)  before  Lord  Ba- 
thurst,  where  the  annuitant  died  before  any  payment  of  the 
annuity  became  due,  and  as  the  contract  appeared  to  be 
fair,  that  Chancellor  refused  to  set  it  aside. 

Soon  after  the  case  of  Mortimer  v.  Capper  was  decided, 
Jackson  v.  Lever  (b)  occurred,  the  facts  of  which  have  al- 
ready been  stated  above,  page  7S,  and  the  decision  fully 
supported  the  present  principle. 

Both  these  cases  have  been  since  recognized  and  ap- 
proved of  by  Lord  Eldon,  in  Coles  v.  Trecothic,  (c)  and  by 
Sir  J.  Leach,  in  Kenny  v.  Wexham.(rf) 

The  case  of  Pope  v.  Roots,  (e)  which  will  also  be  found 
above  in  page  ^2,  does  not  impugn  this  doctrine :  there  the 
party  seeking  to  enforce  the  contract,  had  neglected  to  ex- 
hibit a  proper  diligence  while  the  event  was  contingent, 
and  therefore  the  Court  of  Equity  did  not  think  it  right  to 
interfere. 

The  event  of  the  transaction  certainly  here  proves  the 
contract  to  be  very  disadvantageous  to  one  party,  and  the 
consideration  for  the  grant  is  very  greatly  affected ;  but  at 
the  time  of  the  contract,  which  alone  can  be  referred  to, 
that  event  being  contingent,  the  parties  ibake  a  mutual 
allowance  for  the  possibility  of  its  happening,  and  have  no 
right  to  complain  if  the  calculation  proves  erroneous, 

(a)  Baldwin  v.  Bowlter.  (d)  6  Madd.  356. 

(6)  3  B.  C.  C.  606.  (e)  1  B.  P.  C  370.  ed.  To, 

(c)  9  Vet.  246. 
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When,  however,  there  was  a  very  gross  inadequacy  in     CHAP.  v. 
the  original  contract,  and  the  grantee  required  the  assist-  consideration. 
ance  of  a  court  of  equity,  that  court  refused. to  interfere  in 
his  behalf:  here  an  annuity,  being  worth  nine  years'  pur* 
chase,  was  sold  for  only  five,  (a) 

But  though  inadequacy  of  price  be  not  alone  a  ground  Inadequacy  of 
for  cancelling  a  contract,  yet  it  may,  as  was  stated  by  Lord  evldence^of 
Eldon,  (b)  be  used  as  an  evidence  of  fraud, — that  is,  where  ^^^^^ 
there  are  other  circumstances  of  suspicion,  the  inadequacy 
of  price  will  add  weight  to  the  charge  of  fraud.    Thus 
where  an  attorney  contracts  with  his  client,  a  suspicion  is 
raised,  and  if  the  price  be  inadequate,  the  contract  will  be 
set  aside. 

In  Heathcote  v.  Paignon,  (e)  Lord  Thurlow  says, 
"  There  is  a  difference  between  inadequacy  of  price,  and 
evidence  arising  from  inadequacy.  If  there  is  such  inade- 
quacy as  to  show  that  the  person  did  not  understand  the 
bargain  he  made,  or  was  so  oppressed  that  he  was  glad  ' 
to  make  it,  knowing  its  inadequacy,  it  will  show  a  command 
over  him  amounting  to  fraud.  If  the  transaction  be  such 
as  marks  overreaching  on  one  side,  and  imbecility  on  the 
other,  it  puts  the  parties  into  such  a  situation  as  to  show  it 
could  not  have  taken  place  without  superior  powers  on  one 
side  over  the  other." 

In  this  case,  an  annuity  had  been  granted  by  a  man  of 
thirty,  occasionally  afflicted  with  the  gout,  for  four  years* 
purchase.  The  Master  of  the  Rolls  had  set  it  aside,  and 
on  appeal,  the  Lord  Chancellor  confirmed  his  decree. 
"  Where  there  has  been  a  loan,"  further  observed  Lord 
Thurlow,  **  and  the  terms  have  been  such  as  to  show  the 
distress  of  the  party,  the  Court  has  given  relief.  Here  there 
was  twenty-three  per  cent,  profit,  with  a  certainty  of  the 
principal  being  secure." 

The  propriety  pf  Lord  Thurlow's  application  of  the  rules 

# 

(a)  Vaughan  v.  Thomas,  1  B.  C.  C.  556. 

(6)  Id  Low  ▼.  Barchard,  cited  above.  See  alao  Stilwell  v.  Wilkins,  Jac. 
3S3.  Darley  v.  SingletoD,  Wightv.  26  ;  Evans  v.  Llewellyn,  1  Cox,  C.  33Sv 
Drought  V.  Eustace,  Roll.  Gh.  C.  in  Ireland,  S35. 

(c)  2  B*  C.  C.  170. 
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CHAP.y.  he  lays  down  to  the  particular  case  has  been  donbted, 
indeed^  but  not  the  rules  themselfves.  See  M'Ghee  r. 
Morgan, »  Sc.  &  L.  895. 

This  same  principle  had  been  acted  upon  in  the  eariy 
case  of  Ardglasse  v.  Mu6champ,(a)  There  Lord  Ard- 
glasse,  a  dissipated  young  nobleman,  who  had  ruined  his 
constitution  by  his  excesses,  was  induced  by  Muschamp, 
the  defendant,  to  grant  him  a  rent  charge  of  300/.  in  fee, 
to  commence  on  his  dying  without  issue  male,  in  consi- 
deration of  900/.  A  bill  was  filed  by  his  uncle,  who  suc- 
ceeded in  remainder,  to  set  aside  th^  rent  charge,  as  being 
founded  on  fraud  and  imposition.  At  first  the  Lord  Keeper 
doubted,  but  afterwards  decreed  a  reconveyance  or  release 
of  the  grant,  on  payment  of  the  sum  adranced  with  interest : 
and  on  a  rehearing  he  confirmed  this  decree,  but  it  seems 
refused  to  allow  the  interest. 

The  same  defendant  had  obtained  another  similar  rent 
charge  for  one  Pitt,  and  the  Lord  Chancellor,  believing 
Pitt  to  have  been  acquainted  with  the  circumstances  and 
condition  of  the  grantor,  set  it  aside  on  payment  of  the 
principal  and  interest. (ft) 

In  another  early  case,(e)  a  conveyance  of  an  estate  worth 
40/.  a  year,  in  consideration  of  the  grant  of  an  annuity  of. 
SO/,  was  vacated.  Here  the  grantee  was  an  old  man  seventy- 
two  years  of  age,  when  he  executed  the  conveyance,  and 
had  no  security  for  his  annuity  but  the  deed  of  covenant, 
which  was  not  in  his  own  hands.  The  Court  held  it  to  be  a 
case  of  apparent  fraud,  for  though  one  of  the  grantors  was 
a  kinsman,  the  other  was  a  stranger.  Again,  in  Taylor  v. 
Obee,(rf)  the  price  was  very  inadequate,  and  there  were 
other  circumstances,  as  the  breach  of  confidence,  superior 
intelligence  on  the  one  side  and  age  and  infirmity  on  the 
other.  Under  all  these  circumstances,  the  Court  of  Ex- 
chequer set  aside  a  contract  for  the  sale  of  a  house  in 
consideration  of  a  very  inadequate  annuity. 

(a)  1  Vera.  237 ;  ^  Rep.  Ch.SSS. 

(6)  Aidglasse  v.  Pitt,  ib.  339.        (e)  Claikaon  ▼.  Hinway,  3  P.  W  .309. 

(d)  3  Fii,  83.  S«c  OUver  v«  Court,  •  Pri.  137. 
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But  where  insdeqnAey  of  price  19  set  ap  as  a  proof  of    CHAP.  v. 
firadd  in  the  formation  of  any  oontractf  it  is  for  the  party 
seeking  to  impeach  it,  to  prove  the  inadequacy  distinctly,  (a) 

There  are  two  ch»ses  of  cases  where  fraud  has  by  expe*  Of  sales  hj  ez- 
rience  been  fomd  too  <^en  to  be  practised,  and  they  are  f^^Z^,oT 
where  persons  part  with  their  reversionary  interests,  and  their  future  in- 
irhere  persons  contract  with  those  whose  interests  have  ^'^^* 
been  in  any  way  totrusted  to  them.    When  distress  and 
urgent  necessity  press  upon  an  expectant  heir,  or  one 
entitled  to  any  property  in  reversion,  if  he  endeavour  to 
relieve  himself  by  the  sale  of  his  future  property,  he  is 
exposed  to  fraud  and  impositiony  and  would  6hen  be  com* 
pelled  to  part  with  it  at  a  ruinous  sacrifice.    A  court  of 
equity,  however,  oflers  him  its  protection,  and  saves  him 
from  the  eflfeets  of  his  imprudence,  inexperience,  or  dis« 
tress.     Accordingly,  an  unconscionable  bargain  made  in 
such  cases  will  be  set  aside.    Here  the  principal  &ct  in 
proof  will  oftentimes  be  merely  an  inadequacy  of  price ;  but 
the  situation  of  the  party  is  considered  as  affording  strong 
additional  evidence  of  imposition  and  fraud* 

Lord  Thurlow,  in  Owynne  v.  Heaton,  formally  expresses 
the  principle  of  this  rule  when  he  says,  (A)  *^  It  has  also 
been  said  that  the  owners  of  reversionary  interests  are  as 
competent  to  dispose  of  them  as  the  owners  of  other  estates. 
In  the  modern  cases  this  is  allowed,  with  the  qualification 
that  there  is  a  policy  in  justice  protecting  the  person  who 
has  the  expectancy,  and  reducing  him  to  the  situation  of 
an  infant,  against  the  efiects  of  his  own  conduct.'*  The 
Court  avows  the  disability,  but  not  the  length  to  which  it 
disables ;  and  afterwards,  '^  The  heir  of  a  &mily,  dealing 
for  an  expectancy  in  that  family,  shall  be  distii^ished 
from  ordinary  cases,  and  an  unconscionable  bargain  made 
with  him  shall  not  only  be  looked  upon  as  oppressive  in 
the  particular  instance,  and  therefore  avoided,  but  as  per- 
nicious in  principle,  and  therefore  repressed/' 

In  the  case  before  his  lordship,  a  young  man  in  dis^ 

(a)  Griffith  f .  SpnUj,  1  Cos,  C.  390 .  (6)  1  B.  C.  C.  9. 
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CHAP.  V.     tressed  circumstances  granted  a  reversionary  interest,  to 
coNMDERATioM.  whlch  hc  was  entitled  after  the  death  of  his  father,  at  that 

time  eighty  years  of  age,  and  infirm,  to  a  person  who  was 
acquainted  with  his  family  condition,  in  consideration  of  an 
annuity  on  the  life  of  his  father,  at  seven  years*  purchase. 
The  Lord  Chancellor  set  it  aside. 

Nott  V.  Hill  (a)  was,  perhaps,  the  first  case  on  this  part 
of  the  subject.  There  an  heir,  entitled  in  the  event  of 
surviving  his  fiither,  parted  with  his  reversion  for  a  very 
inadequate  annuity.  Lord  Nottingham  at  first  set  aside 
the  grant.  Lord  Keeper  Guilford  reversed  this  decree, 
not  recognizing  the  principle  which  restriuns  heirs  firom 
selling  their  reversions.  On  a  rehearing,  however,  the 
Lord  Chancellor  Jefierys  restored  the  original  decree  of 
Lord  Nottingham.  And  this  case  was  followed  by  many 
others.  (6) 

The  rule  has  been  expressed  generally  as  applicable  to 
all  persons  entitled  to  expectancies ;  the  mere  youth  of 
the  parties  is  not  the  subject  of  inquiry.  For  Lord  Eldon 
observed,  in  Davis  v.  Duke  of  Marlborough, (c)  ''years  do 
not  make  much  difierence  in  the  protection  afforded  to  an 
expectant  heir." 

It  must  not  be  imagined  that  any  device,  such  as  the 
transferring  some  slight  present  interest,  or  even  incurring 
a  present  liability,  will  prevent  the  interference  of  the 
courts,  where  the  contract  is  substantially  a  bargain  for  a 
reversionary  interest.     It  will  be  scrutinized  as  such.  (</) 

It  is  not,  however,  intended  to  prevent  the  sale  of  rever- 
sionary interests  altogether,  but  it  is  only  when  the  con- 
tract is  unconscionable  that  it  is  set  aside.  If  a  fair  and 
adequate  price  be  in  tact  given,  the  transaction  will  not  be 
disturbed.  Therefore  when  a  reversion  is  sold  by  public 
auction,  which  is  an  open  and  fair  sale,  the  contract  will  be 

(a)  1  Vcrn.  167  j  2  Vera.  27. 

(6)  See,  among  others,  Bemy  v.  Pitt,  2  Vera.  14 ;  Btniey  f .  Beak,  2  C.  C. 
136 ;  TwiseltoQ  v.  Gnfiith,  1  P.  W.  310 ;  BtfnanliitoD  v.  Lingood,  2  Atk.  133; 
Bowes  V.  Heapp  3  Ves.  &  B.  117. 

(c)  2  Swt.  143.  (d)  lb;  155. 
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supported.  Here  there  is  no  treaty  between  the  vendor  CHAP.  v. 
and  the  vendee,  no  opportunity  for  fraud  or  imposition  on  oomsidb^tioii. 
the  part  of  the  purchaser,  and  the  auction  is  considered  a 
£ur  criterion  of  the  market  price,  (a)  At  the  same  time,  if 
the  circumstances  of  the  sale  itself  be  such  as  necessarily 
to  disclose  great  distress  on  the  part  of  the  vendor,  and  the 
price  appear  to  be  inadequate,  it  has  been  held  in  one  case 
that  relief  should  be  granted.  (6) 

There  is  also  a  case  decided  by  the  House  of  Lords, 
where  a  reversionary  expectancy  to  an  annuity  of  60/.,  and 
a  contingent  interest  in  an  estate,  were  sold  for  507.  and  an 
immediate  annuity  of  100/.  Here  the  agreement  seemed 
to  be  fair  and  adequate,  and  was  enforced  against  the 
seller  without  prejudice  to  his  issue,  (c) 

As  the  price  may  not  be  inadequate,  and  the  contract 
may  be  supported,  the  courts  of  equity  show  their  protec- 
tion of  the  vendor  by  casting  the  burthen  of  proof  of 
adequacy  ifpon  the  purchaser.  He  who  deals  with  another 
for  an  expectancy  is  required  to  prove  the  adequacy  of  the 
price ;  it  is  not  enough  to  show  the  absence  of  any  specific 
fraud  or  imposition.  (</)  And  this  adequacy  must  be  esti- 
mated at  the  time  of  the  contract,  subsequent  events  cannot 
be  allowed  to  afiect  it.  (e)  But  in  the  estimation  of  the 
price  the  courts  will  not  rely  upon  the  arithmetical  calcu- 
lations of  an  actuary,  if  such  calculations  exceed  what  could 
be  obtained  by  a  fair  sale,  and  if  the  money  actually  ad- 
vanced be  paid  under  circumstances  of  perfect  fairness  and 
equity  at  the  time.  (/) 

Neither  will  the  value  be  estimated  after  the  contingency 
on  which  the  reversion  depended  has  happened,  unless 
there  has  been  fraud  and  imposition,  because  the  whole 

(«)  Shelly  V.  Nash,  3  Madd.  232.        (6)  Fox  v.  Wright,  6  Madd.  111. 

(c)  Green  v.  GreeD,  1  B.  P.  C.  143,  ed.  To. 

(d)  Peacock  y.  Evaos,  16  Vea.  612;  Gowland  v.  DeFaria,  17  Vei.  20; 
Ryle  V.  Swindella,  M'Clel.  519  ;  Ryle  y.  Brown,  13  Pri.  753,  S.  C. ;  Dtvii 
T.  Duke  of  Marlborough,  2  Swa.  122, 139 ;  Maisackr.  Reeves,  6  Madd.  108 ; 
Hinckaman  ▼.  Smith,  3  Rnaa.  433. 

(«)  Gowland  ▼.  De  Faria,  17  Ves.  20. 
g)  Hdaden  ▼.  Rodier,  M*Clel,  &  Y.  89. 
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CHAP.  T.     subjeel  is  usually  one  of  chance,  which  msy  turn  out  pr9> 
coMfiBSBATiow.  Atable  to  the  purchaser,  or  the  reverse*  (a) 

These  principles  only  apply  in  cases  where  the  contract 
constitutes  a  sale.  If  the  transaction  entirely,  or  in  part, 
amounts  to  an  act  of  bbvntyi  the  question  of  adequacy 
does  not  arlse^  since  the  esteem  of  the  grantor  eonpensates 
any  inadequacy  of  price.  '^  Lotc  and  affection  also/*  ob- 
served the  Master  of  tlie  Rolls,  **  would  have  supported 
the  conveyance  without  any  pecuniary  considerationi  and 
will  equally  support  it  when  there  is  a  pecuniary  eonsidera- 
tion  wholly  inadequate  to  the  value  of  the  estate.**  This 
occurred  in  Whalley  v.  Whalley.  (6)  There  an  uncle,  in  a 
state  of  infirmity,  and  eighty  y^ars  of  age,  entitled  to  a 
reversionary  interest,  worth  6000/.,  conveyed  the  same  to 
his  nephew  for  an  annui^  on  his  own  life  of  100/.  and  80/. 
on  his  sister.  In  the  recital  of  the  deed  this  coneideratioR 
alone  was  mentioned,  but  in  the  witnessing  part  of  the 
deed  the  farther  consideration  of  love  and  affection  which 
he  bore  to  his  nephew  was  expressed.  A  bill  having  been 
filed  forty  years,  after  the  execution  of  the  deed,  to  set 
aside  this  conveyance,  on  the  ground  of  firaud,  apparent 
from  the  gross  inadequacy  of  the  price,  the  Master  of  the 
Rolls  held,  that  as  there  was  no  suflScient  evidence  to  prov^ 
this  to  be  a  sale  it  must  be  taken  to  be  an  act  of  bounty^ 
induced  by  the  consideration  of  afiection  expressed  in  the 
deed,  and  he  dismissed  the  bill  without  costs,  there  beii^ 
nothing  to  prove  a  fraud.  On  appeal  to  the  House  of 
Lords  this  decree  was  affirmed. 

The  other  class  of  frauds  of  frequent  occurrence  is  where 
confidence  is  abused  and  trusts  broken.  The  reliance 
which  is  necessarily  placed  in  persons  who  stand  in  parti- 
cular relations,  creates  a  confidence  which  facilitates  the 
commission  of  fraud,  where  there  is  a  wicked  disposition 
ready  to  avail  itself  of  the  temptation.  To  prevent  the 
breach  of  trust,  and  abuse  of  confidence,  it  has  been  at- 
tempted, as  seen  above,  to  restrain  all  contracts  between 


Of  contracts  be* 
tween  fiduciary 
relations. 


(a)  Nicols  y.  Ooold,  2  Ves.  S.  133.       (h)  1  Ite^  486 ;  S  Bi.  P.  C.  1. 
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parties  standlliig  ib  ccfnfidedtial  and  fidiieiary  relaUons  with     chap.  T^ 

OVTBB 
OOMIABSATKUC. 


each  other.    But  where  such  restraint  has  proved  vaini       o'^bb 


and  piurties  JiaTe  neTertheless  contracted^  a  Court  of  Equity 
will  strictly  scrutiniae  the  whole  transaction ;  and  though 
it  may  be  too  much  to  say  that  the  contract  will  be  necessa- 
rily rescinded,  yet  the  party  in  whom  confidence  has  been 
reposed  will  be  required  to  prove  satisfiietotUy  its  fairness 
and  adequacy. 

To  avoid  unnecessary  repetition  the  reader  is  referred  to 
page  61,  above,  for  the  rules  appKcable  to  the  ordinary 
relations,  and  the  cases  upon  this  point  But  besides  those 
Delations  which  necessarily  create  a  confidence,  and  are 
generally  recognized  in  the  affairs  of  men,  there  is  also  a 
confidence  sometimes  raised  by  artifice  and  subserviency^ 
which  exerts  an  undue  influence  over  the  minds  of  weak 
and  indolent  persons.  If  advantage  be  taken  of  this  in- 
fluence,  and  fraud  appear,  protection  or  relief  will  become 
necessary,  and  will  be  accordingly  afforded.  Where  the 
mind  has  become  wholly  derangld,  or  where  partial  delu- 
sion or  senile  imbecility  has  destroyed  its  powers,  no  one 
shall  be  allowed  to  practise  on  the  unfortunate  olject,  and 
obtain  a  transfer  of  property  which  its  owner  can  no  longer 
estimate.  The  cases  of  decided  insanity  are  rare,  because 
few  have  had  the  hardihood  either  to  attempt  or  to  justify 
practices  on  the  mind  of  the  lunatic ;  but  where  temporary 
delusion  operates  naturally,  or  by  the  exertion  of  an  undue 
influence,  persons  have  been  firequently  found  who  have 
attempted  to  derive  a  fraudulent  advantage  to  themselves 
from  such  imbecility.  If,  however,  the  imposition  can  be 
proved,  it  will  be  defeated,  either  at  the  suit  of  the  party 
imposed  upon,  or  of  those  ultimately  injured  by  its  efiect 
Besides  a  reference  to  the  cases  cited  in  the  maxgin,(d) 
where  these  general  principles  have  been  pronounced  and 
acted  upon,  it  may  be  right  to  cite  Norton  v.  Relly ;  (6) 

(a)  Benaet  v.  Vadfl,  ft  Atk.  324  ;  Taylor  v.  OW,  3  Pri.  33  ;  Lord  Done- 
gal'i  Case,  2  Yes.  S.  407  -,  and  especially  the  case  of  Blackford  t.  C1in8tian« 
1  Knapp's  Pr.  Coun.  Cases,  78  ;  Maccabe  t.  Hussey,  2  D.  &  01.  P.  C.  440. 

(fr)  2  £den,  C.  280. 
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CHAP.  V.     there  a  dissenting  minister^  by  his  spiritual  callingi  obtained 
ooMsuiBATioir.  an  undue  influence  over  the  mind  of  a  lady,  one  of  his 

congregation,  by  means  of  which  she  was  induced  to  grant 
him  an  annuity.  The  Lord  Chancellor  Northingtoh  set  it 
aside  as  founded  on  firaudi  and  made  the  grantee  pay  the 
costs. 

So  also  in  Huguenin  v.  Baseley(a)  a  confidence  reposed 
in  a  clergyman  was  abused,  and  a  grant,  improper  and  unjust, 
was  obtained  from  a  woman  acted  on  by  an  undue  influence. 
She  herself  applied  to  have  it  cancelled,  which  Lord  Eldon 
ordered  to  be  done. 

There  is  a  case  which  perhaps  falls  under  this  class, 
though  its  circumstances  scarcely  warrant  its  being  treated 
as  a  fraud — it  is  Priestly  v.  Wilkinson.  (6)  An  apothe* 
cary  agreed  with  his  patient,  who  was  in  a  desponding 
state  of  mind,  to  give  him  30  guineas  to  receive  500,  or 
an  annuity  of  100/.,  if  he  should  survive  a  year.  He  did 
so,  but  dying  without  paying  either,  the  grantee  filed  a  bill 
against  the  executors  for  the  annuity,  or  the  500  guineas. 

By  the  Lord  Chancellor. — "  It  is  impossible  for  me  to 
entertain  such  a  bill  as  this.  He  could  do  nothing  upon  it 
at  law.  If  he  goes  to  law  he  will  lose  the  whole.  But  I 
think  the  nloney  actually  advanced  ought  to  be  paid  back ; 
it  is  hard  and  inequitable  to  refuse  that,  for  if  the  bill  had 
been  to  set  this  agreement  aside,  the  money  actually 
advanced  must  have  been  repaid.  But  that  is  the  utmost 
I  can  do,  for  this  is  not  a  bargain  a  man  should  gain  by. 
Let  the  bill  be  dismissed  without  costs.** 
Where 'di^f"  If  fraud  can  be  proved,  a  court  of  law  will  give  relief  to 
confinnation.      the  party  complaming  equally  as  a  court  of  equity,  but  the 

proof  is  more  difiicult  in  the  former  than  in  the  latter. 
Nor  will  the  same  strictness  be  pursued  in  examining  trans- 
actions between  confidential  parties,  or  bargains  for  rever- 
sionary interests.  There  are  also  some  difliculties  in  the 
way  of  an  insane  person  attempting  at  law  to  cancel  his 
deeds.  Hence  relief  in  cases  of  fraud  is  more  frequently 
sought  for  in  a  court  of  equity.     How  that  relief  is  given, 

(a)  14  Vei.  278.  (6)  1  Vei.  214% 
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and  upon  what  terms,  will  be  discussed  hereafter.    It  will     CHAP.  v. 

or  TBE 
OONSIDSRATIOW. 


be  necessary  to  consider  here  when  relief  is  refused ;  and        °'  '"" 


that  is  when  the  transaction,  although  fraudulent,  has  been  

confirmed  by  the  party  injured.  Confirmation  or  ratifica- 
tion may  be  twofold;  1st,  Either  by  some  express  act;  or 
2d,  By  tacit  acquiescence  during  a  long  period  of  time. 

In  regard  to  an  express  confirmation,  if  a  party  of  Ofezpesscon* 
mature  age  and  perfecdy  unrestrained,  having  a  fiiU  know-  ^™***®°' 
ledge  of  the  circumstances  of  the  fraud,  or  at  least  that  the 
transaction  was  impeachable,  and  that  he  has  power  to 
vacate  it,  think  fit  to  confirm  and  ratify  a  previous  fraudu- 
lent transaction,  a  court  of  equity  will  not  interfere  to 
relieve  him  from  the  original  fraud,  nor  to  stay  the  pro- 
ceedings on  the  instruments  of  confirmation,  (a) 

So  if  the  matter  in  dispute  be  doubtful,  and  the  confir- 
mation be  made  by  way  of  compromise,  though  it  turn  out 
that  the  price  given  for  the  compromise  is  inadequate,  still 
it  will  be  enforced,  provided  the  doubts  have  not  been 
created  through  the  fraudulent  suppression  of  facts  by  one 
of  the  parties,  (i) 

Where  any  of  these  requisites  fail,  the  confirmation  will 
not  be  recognised,  but  the  attempt  to  obtain  it  will  render 
the  original  fraud  more  manifest. 

Again,  the  confirmation  may  arise  from  the  tacit  acquies-  Of  tteitcon-* 
oence  of  the  party  injured  during  a  long  period  of  time,  or  *"*•*">■• 
by  acts  done  in  conformity  with  the  transaction  im- 
peached, (c)  As  the  payment  of  the  annuity  for  many 
years  would  probably  be  considered  as  an  acquiescence 
amounting  to  a  confirmation,  though  in  Heathcote  v.  Paig- 
non,(c/)  where  it  was  urged  for  the  grantee  that  the 
grantor  had  ratified  the  contract  by  paying  the  annuity  for 

(a)  Crowo  y.  Btllard,  1  Vet.  J.  320 ;  3  B.  C.  C.  117.  Roche  v.  O'Brien, 
1  Ba.  &  Be.  353.  Murray  y.  Palmer,  3  Sch.  &  L.  486.  Cole  y.  Gibbons, 
3  P.  Wmi.  294. 

(6)  Rocbe  V.  O'Brien.  Leonard  v.  Leonard,  2  Ba.  &  Be.  180.  4fAykir  v. 
Winch,  1  S.  &  S.4S55. 

(c)  Low  V.  Barchard,  8  Vet.  135.  Gregory  v.  Gregory,  Coop.  201.  Hicka 
V.  Cooke,  4  Dow,  P.  C.  16.    Champion  v.  Rigby,  1  Riu».  &  M.  539. 

(d)2B.C,C.l75. 
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•  CH^P*  V.     i}ifQQ  yentB,  the  Lord  Chancellor  set  it  aside^  and  took  no 


OF  THB 

oostiMmATioii.  notice  of  this. 


"But  it  is  required  that  the  party  should  have  been 
acquainted  with  the  fraud  committed  upon  him^  and  have 
had  the  means  of  applying  earlier  for  relief.  An  acquies- 
cence during  the  continuance  of  the  distress  which  induced 
the  first  contract^  (a)  or  in  cases  where  the  transaction  is  so 
obscure  that  the  complainant  could  not  learn  its  true  nature 
earlier,  (6)  or  where  the  conduct  of  the  party  who  has  com- 
mitted the  first  fraud  has  rendered  it  difiicult  for  him  to 
obtain  correct  information,  (c)  will  not  prevent  the  inter- 
ference of  the  Court  to  obtain  relief. 

These,  however,  are  rules  which  are  established  in  equity 
only;  there  is  no  confirmation  which  in  law  will  remove 
the  effect  of  firaud,  nor  can  the  lapse  of  time,  or  long  acqui- 
escence be  replied  to  a  plea  of  fraud,  though  such  may 
undoubtedly  have  weight  with  a  jury  when  considering 
what  is  charged  to  be  a  fi'audulent  transaction.  On  sum- 
mary applications  to  the  courts  where  they  act  discretion- 
ary, equitable  rules  are  acted  upon,  and  then  indeed,  as 
will  be  seen  hereafter,  the  lapse  of  time  has  been  thought  a 
sufficient  answer  to  such  complaints. 
Of  fraud  as  Thus  far  of  fraud  as  affecting  one  of  the  parties ;  in  the 

aflhodng  ibihl     jjg^t  place  shall  be  examined  fraud  as  affecting  third  per- 
sons, who  for  the  most  part  are  creditors. 

The  grant  of  an  annuity,  or  the  purchase  of  one  by  an 
insolvent,  either  is  a  fraud  intended  by  the  grantor  or  pur- 
chaser, or  it  is  what  the  law  has  determined  to  be  such, 
from  its  necessary  effect.  To  prevent  any  discussion  as  to 
the  intention  of  the  parties,  the  statutes  of  13  Eliz.  c.  5, 
and  27  Eliz.  c.  4,  have  expressly  enacted,  that  conveyances 
and  grants  madie  voluntarily,  and  without  a  valuable  consi- 
deration, shall  be  void  as  against  the  grantor's  creditors  or 
subsequent  purchasers.  Even  though  the  latter  have  notice 
of  a  previous  conveyance,  and  there  be  no  fraud  inte^ed^ 

(a)  Gowland  v.  De  Faria,  17  Ves.  20. 
(6)  Roche  V.  6'Bryen,  2  Ba.  &  Be.  342. 
(e)  Murray  v.  Palmer,  2  Sch.  k  L.  487. 


partiea. 
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yet  if  the  considarfttion  have  been  vduntary  only,  and  not  CHM.v^ 
?aluable,  it  falla  within  the  prohibition  of  die  latter  atatute^  coHsiDn*  tsow* 
far  tbe  law  here  infers  a  fraud,  (a)  M  the  same  time,  the 
first  grantee  may  show  thai  the  subsequent  purchase  is 
coliMiible  only  to  av<Hd  his  couFeyance,  and  that  the  eon- 
sideration  alleged  fi>r  tbe  purchase  was  neyer  psid^  or  was 
grossly  inadequate,  (b) 

A  good  consideration  only  will  not  prevent  the  operation 
of  these  acts^  it  must  be  valuable  to  have  that  efiect.  The 
distinction  between  the  two  has  been  already  expressed. 
With  regard  to  money,  the  commonest  instance  of  a  valu- 
able constderatipny  few  questions  ever  arise  with  cneditors.$ 
if  the  price  be  fair  no  objection  can  be  made,  bi^t  if  it  be 
grossly  inadequate,  a  suspicion  may  be  exdted  thai  the 
parties  intsmi  to  d^aud  the  creditors,  which,  if  strengthr 
ened  Iqr  other  circumstances,  may  cause  the  transaction  to  be 
investigated,  and  ultimately  vacated,  (c)  The  observations 
which  have  been  already  made  on  the  subject  of  adequate 
price  should  be  attended  io  in  discussing  a  charge  of  fraud, 
alleged  by  cn^tors  on  the  sale  of  property  by  an  insolvent* 

In  regard  to  marriage,  that  is  a  i:M>n8ideratioA  whiob  caor 
not  be  ftstimaied,  and  there  does  not  appear  to  be  any  case 
in  which  a  settlemuent  by  a  husband  before  marriage  upon 
bis  wife  has  been  vacated  at  the  instance  of  his  creditors, 
thou^  the  provisions  of  the  settlement  may  be  fraudulent 
as  respects  them.  But  in  post-nuptial  settlements  ii  is 
otherwise.  There  the  ereditcMrs  have  the  power  of  con- 
Irolling  the  conduct  of  the  husband,  and  preventing  hb 
settling  his  property  on  his  wife. 

The  case  of  Fiiser  v.  Fitzef(d)  is  a  very  strong  illustra- 
Aojfi  at  this  principle,  and  somewhat  harsh  in  its  ^plication. 
There  Lord  Rivers  by  his  will  gave  an  annuity  of  BOL  to 
the  plaintiff,  who  in  1726  married  the  defendant  Fitzers  in 
17)S8  they  agreed  to  part,  and  by  a  deed  of  separation  the 
husband  covenanted  to  allow  her  14/.  per  annum  out  of  his 

(a)  £«elyii  r.  Tsmplur*  %  B.  C.  C.  148.    Doe  v.  BCaniuiig,  0  East,  58. 

(fr)  Dm  i.  Ptfiy  y.  Jtmet,  16  East,  S12. 

(c)  Copb  T.  Middleton,  2  Madd.  410.  (d)  2  AHu  31 U  • 
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CHAP.  V,     Q^pjrn  estate,  84/.  more  to  be  paid  quarterly  out  of  the 
ooMUMBATioN.  aimuitj  of  the  50/.,  and  IS/,  a  year  to  his  daughter  by  the 

plaintiff  for  her  maintenance.  A  biirwas  brought  against 
the  husband  and  a  creditor  of  his  since  the  execution  of  the 
deed  of  separate  maintenance,  who  was  also  the  assignee  of 
the  husband  under  an  insolvent  debtor's  act,  to  have  the 
trusts  of  the  deed  executed.  Lord  Hardwicke,  however, 
held  the  deed  as  voluntary,  being  post-nuptial,  and  there- 
fore a  fraud  upon  the  creditor. 

But  in  a  later  case  of  Hobbs  v.  Hull,  (a)  where  a  man 
separated  from  his  wife,  and  living  in  a  state  of  adultery, 
settled  an  annuity  upon  her,  this  was  held  good  against  his 
creditors,  because  by  his  conduct  he  had  given  her  a  right 
to  apply  to  the  Spiritual  Court  for  a  divorce,  in  which  case 
•he  would  have  been  decreed  to  pay  her  alimony ;  and  as 
he  was  liable  to  this,  there  was  no  objection  to  his  provid* 
ing  for  this  liability. 

Though  only  articles  have  been  entered  into  before  the 
marriage,  and  the  deed  be  not  executed  until  after,  yet  it 
is  sufficient ;  and  a  slight  variance  between  the  articles  and 
the  setdement  will  not  invalidate  the  transaction,  (b) 

It  is  only  where  a  man  is  insolvent  at  the  time  of  its  ex- 
ecution that  a  post-nuptial  settlement  can  be  avoided  by 
these  statutes.  Subsequent  creditors  cannot  impeach  it.  (c) 
And  if  there  be  a  covenant  on  the  part  of  the  trustees  to 
indemnify  the  husband  against  the  debts  which  the  wife 
may  contract,  it  will  be  a  valuable  consideration  to  support 
the  deed,  though  the  husband  may  be  indebted  at  the 
time.  (</} 

The  previous  cases  only  referred  to  the  marriage  of  the 
party  granting;  but  the  marriage  of  another  person,  if 
induced  by  the  promise  of  the  grantor,  will  be  a  valuable 
consideration  to  support  the  grant.  As  where  a  brother 
grants  an  annuity  to  his  sister  on  her  marriage,  (e)    And 

(a)  1  Cox,  C.  446.  (b)  Bransden  v.  Siratton,  Pr.  Ch.  520. 

(e)  Middleeomb  v.  Marlow,  2  Atk.  520 ;  Battenbee  v.  Famngton,  1  Swa.  106. 
(d)  Stcphena  v.  Olive,  2  B.  C.  C.9 ;  Worral  v.  Jacob,  3  Merit.  266. 
(0  Tanner  ▼.  Byne,  )  Sim.  160. 
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even  where  there  is  no  kindred  between  the  grantor  and  CHAP.  v. 
the  grantee,  the  grant  on  the  marriage  of  the  latter  was  consideration. 
held  valid,  (a)  This  is  confined  however  to  antenuptial 
settlements^  for  where  a  marriage  was  supposed  to  be  in^ 
valid,  and  previous  to  a  re-solemnization  the  wife's  father 
executed  a  bond  to  secure  her  an  annuity,  being  solvent 
at  the  time,  Lord  Eldgn  held  that  there  was  not  a  sufficient 
consideration  to  support  the  bond  against  his  creditors  on 
his  bankruptcy,  as  the  first  marriage  was  held  to  be  good. 
But  the  husband's  father  having  agreed  to  settle  an  annuity 
upon  him  as  a  consideration  for  the  settlement  on  the  wife, 
the  Lord  Chancellor  held  the  grant  to  be  valid,  (b) 

The  relinquishment  or  acceptance  of  any  engagement  by 
the  grantee,  whereby  he  is  deprived  of  any  pecuniary  ad- 
vantage, may  form  a  valuable  consideration  against  cre- 
ditors, as  was  seen  in  Dr.  Young's  case,  stated  in  p.  150. 

But  where  the  grantee  alleges  that  the  consideration  for 
the  grant  was  some  existing  debt  due  from  the  grantor,  he 
will  be  required  to  prove  that  he  had  such  a  demand  as  a 
court  of  law  would  enforce,  (c)  And  in  the  case  of  a  mere 
liability,  the  extent  thereof  must  be  certain  and  definite. 
For  in  Cray  v.  Rooke,  (d)  a  bond  to  secure  an  annuity  after 
cohabitation,  and  given  as  a  compensation  for  the  loss  of 
chastity,  was  held  to  be  voluntary,  and  was  postponed  in 
the  administration  of  an  intestate's  estate  to  simple  con- 
tract creditors.  Of  oontncu 

Yet  there  are  some  cases,  where,  though  a  valuable  [IJ^^J*^^***^ 
consideration  be  given  for  the  grant,  it  will  be  set  aside, 
because  it  operates  as  a  firaud  upon  others.  These 
are  where  grants  are  made  by  bankrupt  traders  or 
other  insolvent  persons  to  some  particidar  creditor,  in  ex- 
clusion of  the,  others.  If  a  trader  grant  or  transfer  an 
annuity  to  his  creditor  in  satis&ction  of  the  debt,  and  in 
order  to  give  to  such  creditor  an  undue  preference,  by  the 

(a)  Power  V.  Bailey,  1  Ba.  8c  Be.  49. 

(6)  Kx  parte  Hal),  I  Roee,  B.  C.  30  s  1  Ves.  &  B.  112. 

(e)  l^eacock  ▼.  Monk,  I  Vea.  S.  127. 

(d)  C.  T.  T.  153.    See  also  Oilham  ▼.  Locke,  9  Ves.  612. 

N 
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CHAP.  V.  spirit  of  the  Bankrupt  Acts  such  grant  is  void*  So  if  it  be 
coNtxDUATioir.  given  to  induce  a  creditor  to  sign  a  composition  deed^ 
*"■"  whereby  other  creditors  do  not  obtain  the  fiill  amount  of 

their  debts. 

And  though  there  be  no  bankruptcy,  but  an  insolvent^ 
whether  trader  or  not,  grants  or  transfers  an  annuity  to  a 
creditor,  intending  to  give  him  an  undue  preference,  such 
grant  is  void,  if  the  insolvent  be  imprisoned  within  three 
months  after,  and  apply  to  the  Insolvent  Debtors'  Court  to 
be  discharged,  (a) 

Again,  if  it  be  granted  in  consideration  of  a  creditor  con- 
senting to  withdraw  an  opposition  which  he  had  com- 
menced to  an  insolvent's  discharge,  (6)  or  to  sign  a  bank- 
rupt's certificate,  it  would  be  fraudulent,  and  the  grant 
would  be  avoided,  (c) 

Thus  also  it  was  decided  in  the  House  of  Lords  that  an 
agreement  between  an  insolvent  debtor  and  his  assignee,  by 
which  an  estate  of  the  insolvent  was  to  be  held  in  trust  by 
the  assignee,  to  pay  out  of  the  rents  and  profits  annuities 
to  the  insolvent  and  bis  wife,  and  the  surplus  towards  the 
extinction  of  the  debt  owing  to  the  assignee,  was  void  on 
the  ground  of  public  policy,  (rf)  "  It  was,"  said  Lord  Re- 
desdale,  "  a  contrivance  to  provide  for  the  family  of  the 
insolvent,  and  the  assignee,  as  one  of  his  creditors,  at  the 
expense  of  the  other  creditors.  On  grounds  of  public 
policy  it  is  necessary  to  declare  that  such  an  instrument  is 
void.  It  is  a  deed  contriving  a  fraud  against  creditors,  to 
which  a  trustee  for  them  is  a  party.'* 

The  above  discussion  seems  to  be  sufiicient  for  this  trea- 
tise on  the  subject  of  fraud  as  connected  with  the  grants  of 
annuities.    A  more  elaborate  examination,  however  valu- 
able, could  not  be  here  introduced  consistent  with  the  other 
Foneand  du-    matter,  which  demands  attention, 
wttwiii  avoid        ii;  jj^j  bg  a  convenient  opportunity  to  observe  that  force 


a  grant 


(a)  7  Geo.  IV.  c.  57.  wet  S2. 

(fr)  Marray  v.  ReereSi  S  B.  &  C.  421. 

(e)  6  Geo.  IV.  c.  16.  sect.  125. 

(4)  M'NeU  ▼.  Cabin,  2  Bl,  P.  C.ns. 
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and  dnress  will  be  a  good  objection  to  a  grant.  Where  CHAP.  v. 
it  can  be  proved  that  the  grantor  was  compelled  to  execute  cowsideeation. 
an  instrument  under  duress  or  terror,  such  as  would  ope- 
rate  on  the  mind  of  a  man  of  ordinary  courage,  it  will  be 
declared  void  by  any  court  of  law;  though  strong  proof 
will  be  required  to  vacate  acts  of  deliberation*  This  de- 
fence, however,  like  fraud,  only  renders  the  deed  voidable 
not  actually  void ;  but  according  to  Perkins,  (a)  where  a 
grant  is  void  for  duress,  the  grantor,  his  heir,  or  assignee 
of  the  land,  may  treat  the  grantee  as  a  trespasser,  if  he 
distrain.  Eflect  of  pa- 

It  has  been  shown  that  equity  endeavours  to  restrain  '*****  coercion, 
contracts  between  persons  standing  in  particular  relations 
towards  each  other ;  and  it  has  been  stated  that  this  arises 
in  a  great  measure  from  the  opportunity  of  fraud  which  is 
afibrded  by  such  situations.  There  is  another  reason  for 
this  principle,  sometimes  applicable,  and  that  is  the  degree 
of  coercion  which  such  relations  are  apt  to  create,  and 
which  destroys  one  of  the  necessary  requisites  of  all  con* 
tracts,  namely,  freedom  of  will.  Thus  filial  affection  is 
sometimes  disturbed  by  the  excessive  exercise  of  parental 
authority,  and,  the  guardian  becoming  the  master  of  his 
ward,  gifts  are  made  to  relieve  the  child  or  the  ward  from 
an  irksome  restraint  through  the  impulse  of  terror  and 
coercion,  rather  than  of  affection  and  regard.  It  need 
hardly  be  added,  that  such  gifts  will  not  be  supported,  but 
the  courts  will  vacate  the  transaction  when  brought  before 
their  cognizance.  Where  the  son  of  a  freeman  of  London 
released  his  4nterest  in  his  orphanage,  part  to  his  father, 
whose  unkind  usage  had  reduced  him  to  great  necessities, 
for  an  annuity  of  50L^  Lord  Hardwicke  held  that  such  a 
release,  so  extorted,  could  not  be  supported,  (b) 

At  the  same  time  the  law  will  not  interfere  with  an  act  of 
affection,  springing  from  feelings  of  gratitude  or  duty, 
freely  and  voluntarily  executed*  As  in  Blackbom  v.  Edge- 
ley,  (c)  where  a  large  fortune  had  been  left  to  a  son,  his 

(a)  Granto,  sect  16.  (6)  Heron  ?•  Heron,  2  Atk.  160, 

(c)  I  P.  W.  607. 
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CHAP.  y.     father  being  passed  over ;  the  latter  prepared  a  bond  to 
DONs^DERA^oN.  sccufe  an  annuity  of  120/.  to  him,  which  the  son  declined 

to  execute,  saying  it  was  more  reasonable  that  his  father 
should  trust  to  his  honour.  The  father  left  the  bond  with 
him,  saying  if  he  would  not  sign  it  be  might  let  it  alone. 
The  son  afterwards,  in  his  father's  absence,  being  about  to 
travel,  signed  it,  and  directed  it  to  be  delivered  to  his 
father.  Lord  Chancellor  Cowper,  in  his  judgment,  said, 
*'  The  words  might  be  spoken  in  such  a  manner  as  to  amount 
to  a  threatening,  and  with  a  design  to  intimidate  the  son ;  but 
it  might  be  otherwise ; — and  that,  for  aught  that  appeared 
to  the  contrary,  it  was  the  son's  free  act,  and  what  he 
thought  himself  obliged  in  honour  to  do;  therefore,  without 
any  proof  to  impeach  it,  it  should  not  to  be  set  aside." 
CoDsideration         The  next  head  of  inquiry  is  where  the  grant  is  made  in 

illegal  for  breach     •  i   .•  n  m.  j.   ^      •  i.  -i.  •    «ii        i 

of  statutory  law.  Violation  of  somc  express  statute,  m  such  case  it  is  illegal, 

and  therefore  void.  It  is  impossible  to  enumerate  all  the 
different  cases  prohibited  by  statutes,  the  breach  of  which 
may  render  the  grant  void,  but  the  most  familiar  instances 
shall  be  examined,  which  are  with  reference  to  usury, 
gaming,  sale  of  publiq  of&ces,  bribery,  simony. 

1.  Of  usury.  I.  Of  Usury. — The  loan  of  money  on  usurious  interest 

was  prohibited  at  common  law,  but  it  was  not  defined  what 
was  usurious  interest.  Various  statutes  have  fixed  a  certain 
.  rate,  above  which  none  is  allowed  to  be  taken,  and  these 
rates  have  been  gradually  diminished  according  to  the  in- 
crease in  the  monied  capital  of  the  country.  Thus  the 
37  Hen.  V I II.  c.  9,  and  13  Eliz.  c.  8,  fixed  the  rate  at  ten 
per  cent.;  the  21  Jam.  I.  c.  17,  reduced  it  to  eight  per  cent; 
the  12  Ch.  IT.  c.  13,  to  six  per  cent.;  and,  lastly,  12  Ann. 
c.  16,  to  five  per  cent,  which  has  continued  to  be  the  legal 
rate  of  interest. 

The  last  statute  enacts,  ''  That  no  person  upon  any  con- 
tract shall  take,  directly  or  indirectly,  for  loan  of  any 
monies,  wares,  merchandize,  or  other  commodities  what- 
soever, above  the  value  of  51.  for  the  forbearance  of  100/. 
for  a  year,  and  that  all  bonds,  contracts  and  assurances 
whatsoever   made   for  the   payment  of  any  principal  or 
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money  to  be  lent  or  covenanted  to  be  performed  upon,  or      CHAP.  V. 

OF  THK 

for  any  usury,  whereupon  or  whereby  there  shall  be  re-  consideration. 
served  or  taken  above  the  rate  of  51.  in  the  hundred,  shall 
be  utterly  void." 

Now  as  it  cannot  be  denied  that  an  annuity,  where  A  life  annuity  is 
money  is  advanced  as  the  consideration,  is  a  mode  of  "^'  **"*^'»« 
raising  money,  it  early  became  a  question  whether  the  trans- 
action did  or  did  not  fall  under  the  prohibition  contained 
in  these  statutes.  But  one  principle  was  admitted  in  the 
construction  of  the  usury  laws,  namely,  that  they  do  not 
apply  where  the  principal  sum  advanced  is  risked,  or  is 
not  to  be  returned,  and  therefore  that  a  contract  for  the 
paying  of  a  higher  rate  of  interest  than  is  fixed  by  these 
difierent  acts  does  not  become  invalid  in  such  cases.  In 
an  annuity  granted  during  the  continuance  of  a  life  the 
principal  is  risked,  because  the  life  may  drop  before  it  has 
been  returned  by  the  annual  payments.  Hence  this  con* 
tract  falls  within  the  exception,  and  a  higher  rate  of  interest 
is  not  prohibited.  At  the  same  time  where  there  is  no  risk 
in  the  contract,  but  the  principal  is  secure,  and  this  mode 
is  merely  adopted  as  a  device  for  a  loan,  the  law  will  not 
alldw  the  statutes  to  be  evaded,  and  the  case  will  fall 
within  the  prohibition.  In  Chesterfield  v.  Jansen  (a)  Mr. 
J.  Burnet  expressed  the  result  of  the  cases  thus — *'  Suppose 
a  man  purchase  an  annuity  at  ever  such  an  under  price,  if 
the  bargain  was  really  for  an  annuity,  it  is  not  usury.  If 
on  the  foot  of  borrowing  and  lending  money  it  is  otherwise, 
for  if  the  court  are  of  opinion  the  annuity  is  not  the  real 
contract,  but  a  method  of  paying  more  money  for  the 
reward  or  the  interest  than  the  law  allows,  it  is  a  con* 
trivance  that  shall  not  avoid  the  statute  by  giving  the 
avarice  of  one  kind  of  men  the  opportunity  of  preying  on 
the  necessities  of  another,  4  Leo.  SOS;  2  Lev.  7,  K.  v. 
Drury.  Noy,  101 ;  Cro.  El.  64«,  6*3." 

It  is  not  necessary  that  the   principal  should  depend  Annuity  paid  to 
upon  the  existence  of  a  life  only,  there  are  other  contin-  irSe^  "*'*'* 
gencies  which  may  also  put  it  in  jeopardy.     The  profits  of 

(a)  I  Atk.  340. 
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CHAP.  V.     trade  are  not  controlled  by  the  statutes  of  usury^  because 

OFTHB 
O0V8IDBKATION. 


^'  ^°*       among  other  reasons  the  losses  must  also  be  considered. 


and  the  consequent  risk  which  the  trader  undergoes  of  his 
capital.  This  is  illustrated  by  a  case  in  the  Court  of 
Chancery  of  Fereday  v.  Hordem.  (a)  There  one  advanced 
a  sum  of  4000/.  to  three  partners  in  a  trade,  and  was  ad- 
mitted into  the  partnership.  In  lieu  of  profits  he  was  to 
have  clear  550/.  per  annum,  and  the  sum  of  400(ML  at  the 
determination  of  the  partnership.  The  other  three  partners 
were  to  conduct  the  business  in  their  names  alone,  and  they 
were  to  indemnify  him  from  the  debts  incurred  therein^ 
And  he  was  at  liberty  to  retire  on  giving  twelve  months 
notice,  when  his  4000/.  was  to  be  repaid  to  him.  Lord 
Eldon  held  that  this  was  not  usurious,  since  although  the 
party  might  not  be  responsible  for  the  partnership  debts  as 
between  himself  and  his  co-partners,  yet  he  was  as  to  all 
the  rest  of  the  world.  Here,  therefore,  the  principal  was 
risked,  inasmuch  as,  in  fiu^t,  it  became  part  of  the  capital 
invested  in  trade. 

A  case  occurred  before  Lord  Mansfield  in  1775,  whick 
also  supports  this  position;  it  is  Bloxam  and  others  v. 
Pell  and  Brooke,  and  is  cited  by  Serjeant  Davy  in  his 
argument  in  Grace  v.  Smith.  (6)  Pell  and  Brooke  entered 
into  partnership  for  seven  years,  and  after  a  year  dissolved 
partnership,  it  being  agreed  that  Brooke  should  give  a 
bond  for  the  capital  brought  in  by  Pell  and  five  per  cent, 
interest,  and  should  also  pay  him  200L  per  annum  for  six 
years,  provided  Brooke  lived  so  long,  as  in  lieu  of  the 
prqfiiM  of  the  trade.  Lord  Mansfield  held  that  Pell  was  a 
secret  partner.  ''  This,"  he  said,  ''  was  a  device  to  make 
more  than  legal  interest  of  money,  and  if  it  was  not  a  part- 
nership it  was  a  crime,  and  it  should  not  lie  in  Pell's  mouth 
to  say  it  is  usury  and  not  a  partnership." 

But  it  must  appear  that  the  annuity  is  to  depend  upon 
the  profits  of  the  trade,  for  where  it  was  certain  and  was 
charged  upon  the  estate  of  the  remaining  partner,  it  was 
considered  by  the  court  that  a  jury  were  warranted  in 

(a)  Jac.  144.  (6)  S  Sir  W.  Bl.  999. 
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finding  that  there  was  not  a  partnemfaip,  where  they  were  ot    chap.  v. 
opinion  that  the  annuity  was  not  to  be  paid  out  of  tfaa 
profits,  (a) 

Another  case^  iUustealive  of  this  eseeption  out  of  the  Sta^ 
tale  of  Usury,  has  lately  occurred  in  the  King's  BencL  (b) 
Gilpin  and  Enderby,  by  deed,  corenanted  to  become  part- 
ners for  ten  years,  and  that  £.  should  advance  HO^OOOL  as 
part  of  the  capital  for  carrying  on  the  business,  and  that  G. 
should  find  a  like  sum,  that  E.  should,  during  the  conti- 
nuance of  that  term,  have,  out  o(  the  profits^  if  sufficient,  if 
not,  out  of  the  capital,  2000L  yearly  &r  his  share  of  the 
profits.  G.  covenanted  that  S0,000/.  should  be  repaid  at 
the  end  of  the  term,  and  to  indemnify  E.  against  ail  losses 
and  debts*  To  an  action  on  this  covenant  by  E.  it  was 
pleaded  that  this  was  a  device  in  pursuanee  of  an  usurious 
agreement.  The  jury  negatived  that  plea^  and  judgment 
was  given  f<Nr  the  plaintiff  by  the  Court  of  Common 
Fleas,  (c)  It  was  held,  on  a  writ  of  error  in  die  King's 
Bench,  that  the  deed  must,  after  that  finding,  be  taken  to 
diaclooe  the  real  intention  of  the  parties,  and  did  not  dis- 
close a  case  of  usury. 

«<  By  this  deed,"  said  Lord  Tenterden, ''  £.  undoubtedly 
made  himself  answerable  as  a  partner  to  all  strangers, 
though  he  might  not  be  answerable  ae  between  himself 
and  Gilpin.  And  if  the  deed  discloses  the  real  fisfccts  and 
die  inlention  of  the  parties  to  it,  this  is  not  the  case  of  a 
loan  of  money  by  E.  to  G.,  but  a  contract  of  partnership 
between  them  of  a  peculiar  kind.  If  the  deed  does  not 
disclose  the  real  &cts  and  the  intention  of  the  parties,  but 
was  executed  only  as  a  contrivance  to  cover  a  loan  of 
90,000^.  for  tai  years  at  10/.  per  cent,  die  deed  was  un* 
doubtedly  void,  but  this  k  a  &ct  which  ought  to  be  found 
affimntively  by  a  jnry,  to  enable  the  court  thereupon  to 
declare  the  de^  void.     No  such  fiict  has  been  found,  and 

(«^  Qmat  V.  Smith,  2  Sir  W.  Bl.  fiSS.    See  dbo  Yoong  v^  Aztdl,  titei  in 
Waugfa  V.  Carver,  2  H.  BL  242;  and  Morse  ▼.  Wilson,  4  T.  R.  SSS. 

(b)  Gilpin  ▼.  Enderby,  5  B.  £c  A.  954>  1  D.  4c  R.  570. 

(c)  5  Mooia,  aU 
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Inadequacy  of 
price  will  not 
render  an  an- 
nuity usurious. 


in  the  absence  of  such  a  finding,  we  must  consider  the  deed  as 
speaking  the  language  of  truth.  And  so  considering  it,  we 
cannot  pronounce  it  to  be  void.  The  partnership  as  con-* 
stituted  by  this  deed  may  be»  and  probably  is,  of  an  unusual 
kind,  but  that  circumstance  will  not  authorise  us  to  say  that 
there  was  in  truth  no  partnership;  and  if  there  was  a  part- 
nership,  there  is  no  loan  of  money  by  E.  to  G*  and  no 
usury." 

An  annuity  or  rent  charge  becoming  the  object  of  a  sale 
and  purchase,  a  mere  inadequacy  of  price  will  not  render 
it  a  usurious  contract;  if  a  sale  be  really  intended,  and 
there  be  no  communication  for  a  loan,  nor  any  intention  in 
the  mind  of  the  parties  to  enter  into  such  a  contract.  Lord 
Hardwicke,  in  the  above  case  of  Chesterfield  v.  Jansen,  (a) 
observed,  *'  A  man  may  purchase  an  annuity  on  as  low 
terms  as  he  can,  but  if  he  sets  out  at  first  with  borrowing 
a  sum  of  money,  and  then  turns  it  into  the  shape  of  an 
annuity  afterwards,  this  is  a  shift  and  an  evasion  to  avoid 
the  statutes.*'  In  support  of  this  distinction  Murray  v. 
Hardinge(i)  may  be^derred  to.  There  a  clergyman  ap- 
plied to  his  attorney  to  obtain  a  loan  of  money.  Hb 
attorney  told  him  it  was  impossible,  but  recommended  that 
he  should  grant  an  annuity.  Having  assented  to  this,  the 
plaintiff*  was  bound  to  advance  1^/.  in  the  purchase  of  an 
annuity  of  20/.  during  the  defendant's  life,  redeemable  at 
the  end  of  five  years  on  payment  of  109/.  10s*  And  there 
was  no  communication  with  her  about  a  loan  in  any  shape, 
but  merely  about  the  purchase  of  a  redeemable  annuity. 
The  Court  of  Common  Pleas  decided  that  this  was  not  a 
usurious  transaction,  that  there  was  no  communication 
about  a  loan  with  the  supposed  lender,  that  the  principal 
was  risked,  and  the  clause  for  redemption  was  not  neces- 
sarily, a  mark  of  usury.  So  also  in  the  early  case  of 
Fountain  v.  Grymes,(c)  the  grantee  refused  to  lend  the 


(a)  I  Atk.  340.    See  also  the  judgment  of  De  Giey,  C.  J.  in  Murray  ▼. 
Hardinge»  2  Bl.  R.  869. 

(b)  Sir  W.  Bl.  8A9 ;  3  Wils.  390. 

(c)  Cro.  Ja.  252  -,  I  Bob.  36.    See  also  FuUer's  C.  4  Leo.  203. 
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sum  required,  but  offered  to  give  that'sum  in  consideration    CHAP.  V. 
of  an  annuity  on  the  life  of  his  wife  and  son.    The  court  ^„ .?' I"*  «^ 

^  0ON8IDBRATION* 

held  this  to  be  an  absolute  bargain,  and  the  principal  not  

being  to  be  repaid  was  hazarded,  consequently  the  contract 
was  not  usurious. 

And  in  like  manner  in  Finch's  case  (a)  the  grantor  came 
to  borrow  money  on  interest,  the  grantee  refiised,  but  said 
he  would  only  let  him  have  it  by  way  of  annuity  or  rent. 
Whereupon  for  566/.  the  rent  of  ISO/,  was  secured  for 
twenty-three  years*  This  was  held  not  to  be  usury,  but  a 
mere  bargain ;  the  parties  rejected  the  contract  for  a  loan, 
and  the  annuity  was  purchased  bon&  fide.  In  Dr.  Goad's  (6) 
case,  cited  in  the  last  case  as  reported  in  Croke,  it  is  said 
where  there  is  a  communication  for  a  loan,  and  it  is  cor- 
ruptly* agreed  to  sell  an  annuity  at  a  price  so  large  as  that 
the  statutes  may  be  evaded,  it  is  still  usury. 

It  is  not  easy  to  understand  why  the  change  of  the  con- 
tract from  a  loan,  where  there  is  no  risk,  to  an  annuity  where 
the  principal  is  really  hazarded,  can  afiect  the  character  of 
the  transaction  so  as  to  render  it  usurious,  even  though  the 
object  of  the  parties  may  have  been  to  obtain  a  higher  rate 
of  interest  than  the  law  allows.  Indeed  in  modern  cases  it 
does  not  appear  that  this  distinction  has  been  acted  upon. 

There  is  another  instance  where  the  purchase  of  a  rent 
was  allowed,  though  more  than  legal  interest  was  obtained 
thereby.  It  is  in  5  Co.  R.  69.  (c)  There  one  A.  G. 
advanced  100/.  to  T.  W.,  who,  on  the  17th  July,  1579, 
granted  a  rent  of  00/.  to  be  paid  quarterly,  the  first  pay* 
ment  to  be  made  at  Christmas,  1580,  provided  that  the  rent 
should  cease  if  the  100/.  were  paid  in  July,  1580.  It  was 
objected  that  this  was  usurious,  and  therefore  void.  But 
the  Court  of  King's  Bench  held  that  it  was  a  plain  bargain 
and  purchase  of  the  rent,  and  no  usury.  It  was  in  the 
election  of  the  grantor  to  have  paid  the  said  100/.  and  to 
have  frustrated  the  rent,  so  that  the  grantee  is  not  assured 

(a)  1  And.  121  \  Cro.  £.  27. 

(6)  Cro.  £•  27.    See  also  Symonds  v.  Coekerill,  Noy«  151  \  Brawal.  180. 

(e)  Burton's  C.    See  Biendloff  ▼•  Phillipe,  Cro.  £•  696« 
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or  mm 

eONBlDIKATfON. 


CHAP.  V.     of  any  recompenoe  for  the  forbearance  of  his  100/.  fot  a 

year,  and  the  said  rent  of  SO/,  was  but  as  a  penalty  to  the 

grantor  and  assurance  to  the  grantee  for  the  payment  of 

the  said  100/. 

There  most  be        The  principal  must  however  be  actually  risked,  for  where 

of  the  pdDc^^  the  risk  is  collusive,  or  weak  and  colourable^  the  annuity 

cannot  be  supported* 

Thus  in  Roberts  v.  Tremayne  (a)  there  was  no  actual  risk 
of  the  principal,  but  the  interest  depended  upon  the  dianee 
of  a  young  woman  living  two  years;  for  she  lent  I  SOL  on 
this  contract,  that  the  borrower  should  grant  her  a  lease  of 
land  for  sixty  years,  commencing  two  years  after  the  date, 
widi  this  provision,  that  die  lease  should  be  void  if  the 
150/.  should  be  paid  at  the  end  of  the  two  years.  So  for, 
then,  the  principal  was  secure  either  in  the  enjoyment  of 
the  land,  or  in  the  repayment  But  it  was  also  agreed, 
that  for  these  two  years'  loan  the  yearly  rent  of  fIZL  lOs. 
should  be  paid  quarterly  to  the  lender  if  she  diould  live 
during  the  two  years,  which  was  at  the  rate  cf  15  per  cent. 
And  the  court  held  that  diis  was  a  usurious  bargain,  for  by 
intendment  she  might  live  so  long,  and  it  was  an  apparent 
possibility  that  she  should  receive  the  consideration.  Be- 
sides, this  was  not  a  case  where  the  principal  was  in 
jeopardy,  but  only  the  interest.  In  Richards  v.  Brown,  {b) 
the  circumstances  of  which  case  are  too  complicated  to  be 
stated  here,  there  was  -merely  the  contingency  of  a  hale 
young  man's  living  diree  months,  and  the  Court  of  King's 
Bench  diought  that  diat  would  not  remove  the  operation 
of  the  statute. 

Indeed,  the  lender  of  the  money  must  take  the  whole  of 
the  annuity  risk  upon  him,  otherwise  the  courts  will  be 
inclined  to  treat  the  transaction  as  a  loan,  and  not  an 
annuity.  Such  was  the  opinion  of  Lord  Redesdale  in  a 
case(c)  where  a  rent  was  assigned  for^SOO/,,  sulqect  to 
redemption  for  850/.,  and  at  the  same  dme  the  assignee 
advanced  2O0L  on  bond,  and  a  bond  of  700/.  was  taken  to 

(a)  €ro.  Jt.  507  ;  2  RoU.  R.  47.  <«)  Cowp.  770^ 

(c)  yernerv.WiBetaDiex,^8du&L.894« 
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secure  the  redemption  and  due  payment  o{  the  rent.    He     CHAP.  V, 

or  THE 
00X8IDERATI0N. 


held  this  to  be  a  mortgage,  and  that  an  account  should  be       ^'  ^^^ 


taken  as  for  a  debt  of  500/.  and  interest,  and  that  the 

receipts  on  the  footing  of  the  annuity  should  be  set  off* 

As  it  has  already  been  stated,  if  there  is  no  hazard  of  the  The  power  of 
principal,  but  it  is  by  the  contract  to  be  retumedi  the  n^^n^^jt  ^ 
transaction  may  be  usurious,  whatever  be  its  form.  And  usurious. 
hence  arose  the  question  as  to  annuities  made  redeemable* 
In  Stokes  y.  Verrier(a)  Lord  Nottingham  intimated  an 
opinion,  that  a  rent  charge  granted  to  one  and  his  heirs, 
redeemable  on  notice  by  the  grantor  oi;  his  heir  by  rqpayr 
ment  of  the  consideration-money,  would  be  usurious  if  the 
annual  rent  exceeded  the  legal  interest  Here  the  redemp- 
tion was  treated  as  a  thing  certain,  and  it  was  at  the  option 
of  the  party  who  advanced  the  money.(i)  The  question,  how- 
ever, is  determined  otherwise  where  the  power  of  redemp- 
tion is  in  the  option  of  the  grantor  $  though  there  has 
been  a  diifierence  of  opinion  upon  this  subject  Lord 
Hardwieke,  in  Floyer  v«Sherard,(c)  says  indeed,  **  This  is 
a  sale  for  an  annuity  absolutely  and  not  redeemable ;  but 
when  they  are  redeemable,  the  court  looks  upon  it  as  an 
evasion  of  the  statute  of  usury,  and  only  a  loan  for  money.'* 
And  he  used  similar  expressions  in  Lawley  v.  Hooper,  (c^) 
But,  notwithstanding  this  <^[Hnion,  O.  J.  De  Grey,  in 
Murray  v.  Hardinge,  says,  "  If  a  power  of  redemption  be 
given,  though  only  to  one  side,  it  is  a  strong  circumstance 
to  show  it  a  loan,  as  in  the  case  of  Lawley  v.  Hooper. 
But  that  alone  will  not  be  conclusive.'*  And  accordingly 
in  that  case,  as  already  stated,  the  annuity,  though  redeem- 
aUe,  was  supported.  In  Imham  v.  Child  (e)  Lord  Thur- 
Low  says  expressly,  ^'  That  to  sell  an  uiauity,  and  make  it 
redeemable,  is  not  usury,  because  it  is  not  a  loan."  And 
in  Lord  Carboy  v»  Weston  (/)  it  was  held  by  the  House 

(a)  3  Sir«.  634. 

(b)  On  which  see  Cb^>pend«le  v.  Tfaurston,  1  M.  £c  M.  411. 
(e)  Ambl.  19.    And  see  Rex  ▼.  Druiy,  2  Lev.  7. 

(a)  8  Atk.  279.  (e)  1  B.  C.  C.  4W. 

(/ )  1  B.  P.  C.  429,  €d«  To.  £lse  else  Ywm v,  WimUnley,  2Sch.  &  L. 394. 
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CHAP.  V.     of  Lords  that  a  rent  charge  on  lands  of  an  insufficient  value, 
OF  THE        redeemable  by  the  c^antor  on  ffivincr  notice,  was  not  usu- 

rious. 

When  it  is  considered  that  the  redemption  being  at  the 
option  of  the  grantor,  there  is  still  the  risk  whether  the 
annuitant  will  live  until  he  exercise  that  option,  and  whe- 
ther the  grantor  will  ever  choose  to  redeem  at  all,  it  is  im- 
possible to  say  that  there  is  much  less  hazard  in  a  redeem- 
able than  in  an  absolute  annuity. 

Where  ^^000/.  was  advanced  on  the  terms  that  it  should 
be  repaid,  with  ^^00/.  for  interest,  at  the  end  of  a  year,  or 
else  an  annuity  of  250/.  on  the  borrower's  life  should  be 
granted ;  the  Master  of  the  Rolls  held  the  contract  to  be 
valid.  He  said,  "  This  was  all  contingency,  the  defendant 
not  being  obliged  to  pay  it  at  the  end  of  the  year,  and  the 
annuity  payable  only  during  his  own  life,  and  then  the 
money  to  be  lost  and  not  repaid.  Certainly  if  the  borrower 
of  money  only  agrees  to  pay  an  annuity  determinable  as 
this  is,  it  is  not  an  usurious  contract  unless  it  was  on  a 
contingency  or  condition  impossible,  or  so  remote  as  to 
induce  the  court  to  give  it  another  consideration.**(a)  This 
case  is  somewhat  analogous  with  Burton's  case^  cited  above. 
No^  the  power  B^j;  jj.  jg  urged  that  the  principal  need  not  be  in  jeopardy, 
insure  (he  an-  because  the  grantee  may  insure  the  life  of  the  annuitant 
nuitant's  life.      ^^  j^^^  ^j^^^^  ^j^^  insurance  must  be  added  to  the  rate  of 

interest  allowed  by  the  law,  and  that  is  a  sum  which  flue* 
tuates  with  the  condition  and  situation  of  different  persons, 
so  that  few  could  tell  whether  their  contract  was  usurious  or 
not.  But  it  may  be  answered  that  this  insurance  is  no  part 
of  the  original  contract  between  the  parties,  but  merely  a 
collateral  provision  discretionary  on  the  part  of  the  grantee. 
Referring  to  this  argument  Mr.  J.  Blacks  tone  in  his  judg- 
ment in  Murray  v.  Hardinge  says,  **  And  though  it  is  said 
he  might  have  insured  at  5  per  cent.,  yet  that  can  only  be 
done  for  a  single  year  at  a  time.  Here  he  undertakes  to 
be  his  own  insurer  for  a  period  of  eight  years  together." 
Perhaps  it  might  be  replied  that  there  is  no  restraint  on  an 

(a)  Worthy  v.  Pht,  1  Yes.  S.  164. 
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insurance  for  more  than  a  single  year.     Mr.  B.  Bayley  in     CHAP,  v. 

OT  THE 
CONSIDERATION. 


a  late  case  (a)  has  also  pointed  out  this  answer;  the  statute        ^'  ^""^ 


applies  to  money  lent^  it  must  be  contemplated  that  the 
party  who  borrows  shall  be  the  party  who  returns  it^  and 
if  a  third  person  is  to  repay  it,  as  the  insurance  office  is  in 
this  case,  though  by  the  instrumentality  of  the  lender,  that 
is  not  within  the  statute. 

But  supposing  it  to  be  a  part  of  the  contract  that  the  Nor  the 
grantor  should  insure  the  annuitant's  life,  and  the  amount  &™*;*J''f  <^®' 

^  '  nant  to  insare. 

of  the  insurance  be  paid  over  to  the  grantee ;  it  must  be 
admitted  that  here  there  is  no  risk  of  the  principal  beyond 
that  of  an  ordinary  loan.  Besides  the  argument  adduced 
above  by  Mr.  J.  Blackstone,  may  be  cited  the  observation 
of  Mr.  Comyn,  (6)  who  says,  "  Supposing  it  to  be  conceded 
that  the  insurance  effected  on  the  life  of  the  grantor  by  the 
annuitant,"  (or  on  the  l{fe  of  the  annuitant  by  the  grantee) 
"  will  not  render  the  annuity  usurious,  it  will  be  difficult 
to  contend  that  it  would  be  rendered  usurious  by  an  insu- 
rance for  the  benefit  of  the  grantee  effected  by  the  grantor. 
For  as  in  both  cases  it  is  in  fact  the  grantor  who  pays  both 
the  annuity  and  insurance,  it  seems  hard  to  say  that  the 
usury  is  incurred  by  his  paying  them  in  two  sums,  when  it 
would  not  have  existed  if  he  had  paid  them  in  one  gross 
sum.'* 

And  in  a  very  late  case,  (c)  the  Court  of  Common  Pleas 
refused  to  set  aside  a  warrant  of  attorney,  given  to  secure 
an  annuity  granted  on  four  lives,  with  a  covenant  on  the 
part  of  the  grantor  to  insure  the  principal  sum  within 
thirty  days  after  the  expiration  of  the  third  life.  It  was 
urged  that  it  was  a  usurious  contract,  for  the  principal  was 
never  risked.  But  the  Court  held  that  it  did  not  appear 
to  be  a  loan,  but  that  the  hazard  was  considerable ;  that 
even  if  the  insurance  were  effected,  there  are  clauses  in 
policies  which  induce  considerable  hazard;  and  that  the 
mode  of  rej^yment  was  too  precarious  for  the  Court  to  say 

(a)  HoUand  ▼.  Pelham,  1  Tyrw.  443 ;  1  C.  &  J.  680. 

(6)  On  Usury,  p.  09. 

(c)  Ex  parte  Naish,  7  Bing.  ISO. 


i 
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CHAP.  V.     the  parties  intended  a  loan.    They  therefore  dismissed  tbe 
coKsiDE^TioK.  ^^^  ^OT  Setting  aside  the  warrant  of  attorney  with  costs. 

The  grantor,  however,  tried  the  question  agun  in  the  Court 
of  Eitchequer,  (a)  by  pleading  that  the  agreement  was  usu- 
rious to  an  action  of  covenant  on  the  annuity  deed.  But, 
after  argument,  that  Court  held,  agreeably  with  the  de- 
cision of  the  Common  Pleas,  that  the  covenant  for  the 
insurance  did  not  make  the  transaction  usurious.  The 
argument  of  Mr.  Comyn  was  adopted,  that  it  can  make  no 
difierence  whether  the  grantor  pay  the  insurance,  and  there* 
fore  his  annual  payment  be  less,  or  the  grantee,  and  then 
the  annual  payment  will  be  higher. 
Whether  an  There  remains  one  other  case  only  for  consideration  on 

turn  (Mrtahk^)e  this  head,  namely,  where  the  annuity  is  granted  for  a  term 
urorioiu.  certain.     Here  the  principal  is  not  risked,  because  it  will  be 

returned  by  the  aggregate  of  the  annual  payments.  In  the 
old  authorities  (b)  this  doctrine  is  laid  down ;  that  where  the 
annuity  or  rent  is  purchased,  and  there  is  no  contract  for  a 
loan,  it  matters  not  how  cheap  a  bargain  the  purchaser  can 
obtain,  for  being  a  purchase  it  is  not  within  the  statutes.  Cer- 
tainly at  the  present  time  no  objection  is  ever  made  to  the 
purchase  of  ground  rents  on  long  leases,  at  whatever  sum 
they  are  bought,  and  it  may  be  observed  that  the  repayment 
of  a  large  sum  by  small  instalments  is  very  difierent  from 
the  return  of  the  gross  sum  at  once,  which  difference  is  not 
easily  estimated.  However,  the  more  modern  authorities 
seem  to  be  against  the  validity  of  such  annuities,  (c) 

In  Doe  V.  Gooch,(cr)  Mr.  J.  Bayley,  referring  to  the 
case  of  an  annuity  secured  on  freehold,  says,  "  In  that 
case  the  principal  is  in  hazard  from  the  uncertain  duration 
of  life.  Here  it  is  in  the  nature  of  an  annuity  for  years,  and 
there  is  no  case  in  which  an  annuity  has  been  held  not  to  be 

(a)  Holland  v.  Pelham,  1  Tyrw.  438 ;  1  C.  &  J.  676. 
(6)  Rowe  ▼.  BeUasyi,  1  Sid.  289,  not,  httwetv,  a  itmg  tvAori^.    Rbi  f . 
Drury,  2  Le?.  7. 

(c)  Comyn  on  Usoiy,  p.  70.    Sm  Jamet  ▼«  Oadei,  2  Yarn.  408. 

(d)  3  B.  &  A.  606. 
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usurious,  where  on  calculation  it  appeared  that  more  than     CHAP.  V. 
the  principal  together  with  legal  interest  is  to  be  receivecL*'  ooNsiDEn^rioir. 

And  accordingly  the  case  of  Fereday  v.  Wightwick  (a)  has 
been  very  recently  decided.  There  the  defendant  claimed, 
as  the  purchaser  of  an  annuity  of  664/.  18#.  for  a  term  of 
eleven  and  a  half  years.  It  was  secured  on  shares  in  a 
mining  company,  and  the  consideration  piud  for  it  was 
4000/.  It  was  to  be  paid  half-yearly,  and  the  purchaser 
received  twenty-three  notes^  being  each  for  a  half-year's 
payment,  payable  respectively  at  the  successive  times 
when  the  half-yearly  instalments  of  the  annuity  would  be- 
come due.  It  appeared  in  evidence  that  the  twenty-three 
half-yearly  payments  would  pay  the  sum  of  4000/.  together 
with  interest  at  nearly  twelve  per  cent,  per  annum. 

It  was  objected  that  this  was  usurious,  and  the  opinion 
of  Mr.  J.  Bayley  was  quoted.  On  the  other  hand,  the 
cases  of  Finch  v.  Tanfield,  Cotterel  v.  Harrington,  and 
Rowe  V.  Bellasys,  were  cited.  And  it  was  urged  that  this 
was  only  for  the  purchase  of  an  annuity,  and  not  for  a  loan 
of  money,  about  which  there  had  been  no  communication. 

The  Master  of  the  Rolls.  *^  With  respect  to  this  ques- 
tion of  usury,  I  shall  not  refer  to  the  old  cases  which  have 
been  cited.  This,  in  effect,  is  an  agreement  to  repay  the 
principal  sum  of  4000/.  with  interest,  by  twenty-three 
instalments,  and  as  it  appears  that  the  interest  thus  paid 
will  exceed  legal  interest,  the  transaction  is  plainly  usu- 
rious.** 

II.  Of  Gaming. — To  prevent  the  mischievous  effects  of  2.  of  gaming. 
this  bad  passion,  it  is  enacted  by  the  9  Ann.  c.  14,  'Hhat  all 
conveyances  granted  or  executed,  where  the  whole  or  part 
of  the  consideration  shall  be  for  money  or  other  valuable^ 
thing,  won  by  gaming  or  playing  at  cards,  dice,  table, 
tennis,  bowls,  or  other  game,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  game  at  any  of  the  games  aforesaid,  or 
for  reimbursing  or  repaying  any  money  knowingly  lent  or 
advanced  at  the  time  and  place  of  such  play,  to  any  persons 


(a)  1  RvH.  &  M.  50. 
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CHAP.  V.     SO  gaming  and  betting  as  aforesaid,  or  that  shall  during 
cowsiDBRATioN.  ^uch  play  80  play  or  bet,  shall  be  utterly  void." 

And  where  such  conveyances  shall  incumber  any  lands,  &c. 
they  shall  devolve  to  such  persons  as  should  have  been  en- 
titled to  them  in  case  the  grantor  had  been  dead. 

Hence  the  grant  of  an  annuity  to  satisfy  a  debt  contracted 
by  gaming,  will  be  void  by  the  provision  of  this  act  Ac- 
cordingly in  a  case  of  Jeffreys  v.  Walter,  an  annuity  of  100/. 
was  held  void,  which  was  granted  under  these  circum- 
stances. One  Parsons  betted  two  sums  of  twenty-five 
guineas,  on  a  game  of  cricket,  with  Jefireys,  and  lost 
them :  he  agreed  that  if  the  sum  of  447/.  10^.  were  added, 
so  as  to  make  up  500/.  he  would  grant  an  annuity  to  the 
plaintiff  of  100/.  during  their  joint  lives.  This  was  done, 
and  Walter  was  the  surety,  being  bound  in  a  separate  in- 
strument. The  Court  of  King's  Bench  were  of  opinion 
that  the  game  of  cricket  was  within  the  act,  and  that  if 
Parsons*s  bond  was  bad,  the  defendant's  was  likewise,  {a) 
3.  Of  the  8al«  III.  Of  the  sale  of  public  offices. — This  is  restrained  by  the 
^  P"^^^  ^^^- two  statutes  of  the  5  &  6  Edw.  VI.  c.  17,  and  the  40  Geo.  III. 

c.  127.  By  the  former,  the  sale  of  offices  touching  or  con- 
cerning the  administration  of  justice,  the  receipt,  control- 
ment,  or  payment  of  the  king's  treasury  or  customs,  or  the 
keeping  of  his  casties,  or  touching  any  clerkship  in  any 
court  of  record,  wherein  justice  is  to  be  administered,  is 
prohibited ;  and  the  bargain  and  assurance  is  made  void. 
This  prohibition  is  extended  by  tiie  latter  act  to  a  number 
of  offices  therein  mentioned,  embracing  generally  all  public 
places  and  employments,  and  all  commissions,  civil,  naval, 
and  military,  as  well  in  England  as  abroad. 

The  former  act,  however,  did  not  interfere  with  the  power 
of  appointing  a  deputy,  where  tiiat  is  allowed  by  the  nature 
of  the  office.  It  was  therefore  determined  upon  this  act, 
that  where  a  person  in  possession  of  an  office  appoints  a 
deputy,  and  contracts  to  receive  from  him  a  certain  annual 
sum,  the  provision  of  the  statute  is  violated.    But  if  the 

(a)  Jeffreys  ?.  Walter,  1  WHs.  ^20. 
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agreement  be  for  the  payment  of  a  sum  out  .of  the  profited     CHAP.  v. 
and  dependant  thereon,  or  for  a  portion  of  a  fixed  salary,  it  oonside"tio». 
was  perfectly  legal,  (a)    This  decision  is  incorporated  in 
the  latter  act,  s.  10. 

And  s,  1 1  allows  an  annuity  to  be  reserved  out  of  the  fees 
of  any  office  to  any  person  who  formerly  held  the  same, 
provided  the  amount  so  reserved,  and  the  circumstances 
and  the  reasons  under  which  the  same  shall  be  granted,  be 
stated  in  the  instrument  of  appointment. 

It  has  been  lately  held  that  a  clerk  to  a  deputy  registrar 
of  the  Prerogative  Court  at  Canterbury,  removable  at  plea- 
sure, was  not  a  judicial  officer,  within  the  meaning  of  the 
former  act.  (6) 

There  is  also  an  exception  in  the  statute  5  &  6  Edw.  VI . 
c.  17,  of  all  offices  of  which  any  person  is  or  shall  be  seised 
of  inheritance.  It  was  decided  that  this  does  not  extend  to 
offices  in  which  the  King  has  the  inheritance,  but  grants 
out  an  estate  of  freehold,  (e) 

When  the  grant  is  void  as  being  in  violation  of  this  statute, 
if  the  illegality  do  not  appear  on  the  instrument,  it  must  be 
pleaded  specially.  Where  the  condition  of  a  bond  was  to 
pay  40/.  so  long  as  the  obligor  should  have  and  exercise 
the  office  of  registrar,  the  Court  held  it  not  within  the  sta- 
tute ;  if  it  had  been  to  pay  it  for  the  office,  it  would  have 
been  void.  (</)  In  a  late  case  the  condition  of  a  bond 
recited  the  appointment  of  the  obligor  as  the  obligee*8 
deputy,  in  consideration  of  a  certain  annuity  to  be  paid  to 
the  latter,  and  then  contained  an  engagement  to  pay  that 
annuity.  The  defendant  pleaded  that  it  was  to  be  paid  at 
all  evenis^vriihovA  reference  to  the  amount  of  fees  received, 
and  the  jury  found  that  plea  to  be  true.  The  Court  held, 
that  supposing  this  to  be  inconsistent  with  the  statement  in 

(a)  Godolphin  ?.  Tudor,  Salk.  468 ;  6  Mod.  234;  1  B.  P.  C.  135  ;  Gulli- 
ford  V.  Cardonell,  Salk.  466  ;  12  Mod.  90. 
(6)  Aston  9.  Gwinnell,  3  Y.  &  J.  136. 

(c)  Hugging  ▼.  Bainbridge,  Willes,  241. 

(d)  BetU  ?.  Gale,  3  Keb.  81 . 
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4.  Of  Bribeiy. 


the  bondy  which  they  did  not  admiti  still  it  was  an  illegality, 
which  was  pleadable,  and  avoided  the  bond,  (a) 

IV.  Of  Bribery.  Not  only  the  common  law  forbids  tbe 
bribing  of  any  individual  to  perform  his  public  duty,  but 
with  respect  to  one  great  duty,  namely,  the  exercise  of  the 
elective  franchise,  that  prohibition  has  been  enforced  by 
strict  statutory  provisions.  By  8  Geo.  11.  c.  S4,  if  any 
person  having  or  claiming  to  have  a  right  to  vote  in  the 
election  of  members  of  parliament,  shall  receive  or  take  any 
money  or  other  reward  by  way  of  gift,  loan,  or  other  de- 
vice, to  give  his  vote  or  to  forbear  or  refuse  his  vote  in  any 
such  election ;  or  if  any  person  shall,  by  any  gift  or  reward, 
corrupt  or  procure  any  person  to  give  or  forbear  to  give 
his  vote  in  any  such  election,  such  person  shall  forfeit  500/. 

And  by  49  Geo.  III.  c.  118,  the  giving  any  gift  or  re* 
ward  to  any  person  to  procure  the  giver  to  be  returned 
member  of  parliament,  is  subjected  to  a  penalty  of  1000/.  on 
the  person  giving,  and  500/.  on  the  person  receiving  the 
bribe. 

There  are  also  other  statutory  prohibitions  upon  the 
receipt  of  bribes  by  persons  filling  offices  in  different  public 
departments,  as  in  the  Excise,  7  8c  8  Geo.  IV.  c.  53.  s.  IS; 
in  the  Customs,  6  Geo.  IV.  c.  106.  s.  9.  S9;  in  the  Col- 
lection of  Spirit  Duties,  6  Geo.  IV,  c.  80.  s.  145. 

The  securities  which  may  be  given  in  cases  to  which 
these  statutes  apply,  are  not  expressly  rendered  void,  but 
it  is  a  general  rule  that  where  contracts  are  prohibited 
under  a  penalty,  they  are  void  in  law,  and  the  securities  for 
enforcing  them  are  invalid,  (b)  Therefore  an  annuity,  if 
granted  in  consideration  of  the  grantee's  voting  for  the 
grantor  or  procuring  his  return,  would  be  illegal  and  null. 
6.  Of  Simony.        V.  Of  Simony.     The  stat.  81  Eliz.  c.  6.  enacts  that  if 

any  person  or  persons  or  bodies  corporate  shall  for  money, 
reward,  gift,  profit,  or  benefit,  directly  or  indirectly  present 
or  collate  any  person  to  any  benefice  with  cure  of  souls, 

(a)  GreviUe  v.  Attkins,  9  B.  &  C.  462  ;  3  M.  Ac  R«  372. 
(6)  Bartlett  V.  Vinor,  Carth.  262. 
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tiignity,  prebend^  or  living  eccIesiasUcali  or  bestow  the     CHAP.  v. 

same  for  any  such  corrupt  consideration,  every  such  pre-  coN«DSRATioif. 

aentation  shall  be  void,  and  the  party  taking  and  the  party 

giving  such  reward  is  subject  to  a  penalty.    As  is  also  the 

person  admitting  for  any  such  consideration.    By  sect.  8, 

the  corrupt  resignation  or  exchange  of  any  living  for  any 

pension  or  benefit,  is  subjected  to  a  like  penalty. 

And  by  IS  Anne,  c.  IS,  the  corruptly  procuring  the  next 
presentation  to  any  ecclesiastical  living  for  any  profit,  is  de« 
clared  to  be  void,  and  to  be  deemed  a  simoniacal  contract. 

It  has  been  determined  that  where  a  patron  took  a  bond 
firom  a  parson,  on  presentation,  to  pay  an  annuity  to  the 
last  incumbent's  son  while  at  Cambridge  unpreferred,  it 
was  not  simoniacal ;  otherwise,  it  is  said,  if  it  had  been  to 
the  patron's  son.  Foster,  J.  vouched  a  case  of  the  Earl  of 
Sussex,  where  an  obligation  was  made  by  the  presentee  to 
the  patron  to  pay  annually  5/.  to  the  wife  and  children  of 
the  late  incumbent  And  notwithstanding  great  opposition 
to  the  contrary,  the  parson  kept  and  enjoyed  his  living,  (a) 

But  a  bond  given  to  an  incumbent,  securing  him  an 
annuity  of  equal  value  with  the  profits  of  the  benefice,  upon 
his  resignation,  in  order  that  another  person  might  be  pre- 
sented, who  was  to  give  a  general  bond  of  resignation,  so 
that  the  patron's  son,  when  of  proper  age,  might  be  pre- 
sented, was  held  to  be  within  the  8th  sect,  above  referred 
to,  and  therefore  void.    Lord  Mansfield  was  inclined  to 

4 

think  that  the  presentation  must  be  corrupt  to  bring  it 
within  the  statute,  but  said  that  the  rest  of  the  court  were 
of  opinion  that  that  was  not  necessary,  that  every  resigna- 
tion for  money  was  corrupt,  and  therefore  this  bond,  being 
for  money,  was  void.  (6) 

Besides  these  statutory  prohibitions  many  contracts  are  Consideration 
restrained  on  the  ground  of  illegality,  as  being  in  violation  *^^iiJy  U 'uS 
of  rules  of  public  policy.    There  is  the  same  difficulty  in  l&w. 
enumerating  all  these  as  in  those  where  the  statute  law  has 

(a)  Baker  ▼•  Monnfoid,  Noj,  143. 
(6)  Young  V.  Jones,  3  Dougl.  97, 

9? 
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€HAP.  V.     interfered,  and  a  selecdon  of  the  most  prominent  instances 

or  THE  -  1.  J 

coMsiDERATtoN.  alOHC  caH  DC  maoe. 

Qj^^^^  I.  Of  Marriage  Brocage.    Where  one  who  is  a  kinsman, 

Brocage.  or  is  connected  in  a  fiduciary  relationship,  or  even  a  stran- 

ger, in  consideration  of  some  personal  benefit,  bargains  to 
induce  a  particular  individual,  over  whom  he  possesses 
some  influence,  to  enter  into  a  marriage  with  another,  such 
bargain  is  held  to  be  against  good  policy,  inasmuch  as  it 
tends  to  introduce  fraud  and  imposition,  and  to  prevent  the 
due  operation  of  affection,  which  can  alone  render  marriages 
happy,  and  thereby  beneficial  to  the  community.  These 
barguns  are  known  technically  by  the  name  of  Marriage 
Brocage ;  and  though  there  is  perhaps  no  instance  where 
they  have  been  examined  in  a  court  of  law,  and  indeed 
Lord  Talbot  (a)  has  stated  that  they  are  good  at  law,  yet 
in  equity  they  have  been  firequently  canvassed  and  always 
there  declared  to  be  null  and  void.  (6) 

If  an  annuity  therefore  be  granted  in  consideration  of 
marriage  brocage,  it  will  not  be  supported  in  a  court  of 
equity.  The  principal  case  where  such  an  annuity  has 
been  investigated  is  Coles  v.  Gibson,  (c)  There  a  female 
servant  had  gained  great  influence  over  the  mind  of  a  young 
lady,  her  mistress,  and  had  power  to  prevent  or  to  promote 
her  marriage.  It  was  alleged  that  she  had  been  bribed  by 
a  Mr.  Bennett,  the  plaintiff,  to  use  her  influence  in  his 
fiivour.  The  marriage  took  place,  previous  to  which  a 
settiement  was  made  by  the  intended  husband  and  wife,  in 
which  they  agreed  to  grant  an  annuity  of  100/.  to  the  de« 
fendant,  and  this  part  of  the  settlement  was  made  irrevo* 
cable.  A  few  years  after  the  marriage  a  new  grant  of  the 
annuity  was  made,  and  it  was  paid  during  the  life  of  the 
wife.  On  her  death  a  bill  was  brought  by  the  husband  to 
be  relieved.  It  was  urged  for  him  that  it  was  an  illegal 
contract,  being  impolitic ;  that  it  was  a  case  of  brocage,  and 
that  there  could  be  no  confirmation  of  a  transaction  like 

(a)  In  Law  ▼.  Law,  C.  T.  T.  140.    But  this  is  not  quite  oerUin. 

(A)  Hall  V.  Potter,  Show.  P.  0.  76 ;  Scribblehill  ▼.  Bwtt,  4  B.  P.  C.  144. 

(f )  1  Yes.  S.  503. 
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this.   The  defendant  admitted  that  if  the  consideration  were     CHAP.  V. 

or  mB 

CONUI>BltATI01V. 


marriage  brocage,  the  annuity  could  not  stand,  but  con*       ^'  ^"' 


tended  that  it  was  granted  by  the  wife  as  a  testimonial  of 
gratitude  for  the  grantee's  long  services,  and  through  an 
affectionate  regard,  and  that  there  was  no  evidence  of  the 
illegal  agreement.  Lord  Hardwick,  in  his  judgment, 
doubted  how  far  there  could  be  a  confirmation  of  such  a 
transaction,  but  even  though  it  might  be  confirmed,  thought 
there  was  not  sufficient  evidence  of  a  confirmation  or  re- 
lease in  the  case  to  bar  the  relief.  He  acknowledged  that 
if  the  consideration  were  that  which  the  defendant  alleged^ 
the  annuity  might  be  recognized,  but  urged  that  the  courts 
were  always  suspicious  of  transactions  with  servants  in 
situations  like  that  under  consideration,  and  scrutinized 
them  strictly.  In  the  result  he  directed  an  issue  to  find 
whether  the  annuity  or  rent  charge  had  been  granted  in 
consideration  of  the  defendant's  procuring  or  assisting  plain* 
tiffin  his  marriage,  or  for  any  other  or  what  consideration* 

In  Williamson  v.  Gihor(a)  it  was  decided  by  Lord  Re- 
desdale  that  a  bond  given  by  a  man  to  another  as  a  remu* 
neration  for  assisting  the  obligor  in  effecting  an  elopement 
and  marriage  without  the  consent  of  the  wife's  relatives^ 
although  voluntarily,  after  the  marriage,  and  whhout  any 
previous  agreement,  was  void. 

As  connected  with  the  subject  of  marriage  brocage)  the 
attention  is  drawn  to  a  species  of  fraud,  which  may  pass 
under  the  name  of  nuptial  fraud.  It  occurs  where  one 
whose  consent  is  required  to  the  marriage  does  assent 
thereto,  or  to  the  terms  of  the  settlement  entered  into  on 
such  occasion,  under  the  inducement  of  some  private  per- 
sonal advantage,  clandestinely  secured  by  some  other  per* 
son.  This  is  held  to  be  a  fraud  upon  the  other  contractors, 
And  the  engagement  by  which  that  personal  advantage  is 
attempted  to  be  secured,  will  be  vacated*  Although  there 
are  various  cases  (b)  upon  this  head,  it  will  be  sufficient  to 

(a)  2  Sch.  &  L.  357. 

(6)  TuftoD  V.  BensoD,  I  Stra.  240 ;  1  P.  W.  49^$    Mertios  ▼•  BeDnett, 
Bttob.  336  ',  Palmer  v.  Neave,  1 1  Vm.  165» 
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CHAP.  V.  cite  one,  Lamlee  v*  Hanman.  (a)  There  a  mother,  entitled  to 
eimstbMATioir*  a  rent  of  10/.  a  year,  charged  on  her  eon's  lands,  agreed  on  his 
''""''*'"**""*^  marriage  to  release  this  10/.  in  consideration  of  his  paying 
her  an  annuity  of  15/.  By  another  instrument  it  was  agreed 
that,  notwithstanding  this  settlement,  the  rent  of  10/.  should 
still  be  payable ;  and  to  secure  this  payment,  a  leasehold 
estate  belonging  to  the  son  was  assigned  to  the  mother. 
On  the  son's  death  his  widow  was  relieved  from*  an  action 
upon  this  covenant,  because  it  is  the  rule  of  law  that  that 
which  is  the  open  And  public  treaty  and  agreement  upon 
marriage  bhall  not  be  lessened  or  any  way  infiinged  by 
any  private  treaty  or  agreement 

Even  where  the  object  is  to  deceive  some  other  party, 
whose  concurrence  in  the  marriage,  although  not  necessary, 
is  however  beneficial  to  the  married  parties,  a  court  of 
equity  will  not  tolerate  the  clandestine  transaction.  Thus, 
where  the  intended  wife  was  dependent  upon  an  uncle,  and 
the  husband's  fiither  having  offered  to  settle  an  annuity  of 
100/.  Upon  her,  she  desired  that  160/.  might  be  inserted  in 
the  deed,  to  be  shown  to  her  uncle,  though  she  agreed  to 
require  only  100/.  Sir  Thomas  Strange,  M.  R.,  compelled 
the  grantor  to  pay  the  larger  amount,  which  she  afterwards 
claimed,  m  consequence  of  the  firaud  in  the  original  agre^* 
ment.  (6) 
P/fi»<»^">-        II.  Of  Place  Brocage.    As  the  public  interest  requires 

that  all  public  offices  should  be  filled  by  men  capable  of 
discharging  their  duties  properly,  it  is  necessary  that  those 
who  have  the  power  of  appointing  should  be  influenced  by 
personal  merit  alone.  Hence^  where  the  persons  appoint* 
ing  are  induced  by  private  motives  of  personal  gain,  or  act 
upon  the  recommendation  of  others,  instigated  by  similar 
motives,  the  public  interest  is  in  peril  of  being  sacrificedi 
and  therefore  the  law  properly  condemns  all  such  bai^ains^ 
and  they  have  been  classed  as  a  species  of  commission 
under  the  opprobrious  title  of  place  brocage^    To  some 


(«)  3  Vera.  Mk  49a» 

(6)  Pitcainit  ▼.^Ogbottine,  2  Vei*  &  375. 
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extent  these  practices  are  restrained  by  the  statutes  against  ciiAP.  v. 
the  sale  of  public  oiRces  above  referred  to.  But  though 
the  actual  sale  of  an  oiBce  would  fall  within  those  statutes, 
yet  the  corrupt  recommendation  is  not  provided  for,  and 
therefore  it  is  left  to  the  control  of-  the  common  law.  Ac^ 
cordinglji  it  has  been  determined,  in  the  following  cases, 
that  the  grant  of  an  annuity  on  such  a  consideration  would 
be  illegal  and  void. 

Thus,  in  Law  v.  Law,  (a)  A.  by  the  interest  which  he  had 
with  the  Commissioners  of  Excise,  procured  for  B.  his 
brother,  a  supervisor's  place  in  that  office,  and  in  consider^ 
ation  thereof  B.  gave  a  bond  for  the  payment  of  10/.  per 
annum  to  A.  as  long  as  B.  should  continue  in  that  office. 
B.  died,  leaving  the  annuity  in  arrear ;  A.  sued  the  execu- 
trix of  B.  on  the  bond,  and  she  brought  a  bill  in  equity  to 
be  relieved.  For  the  defendant  it  was  objected  the  statute 
of  6  ft  6  Edw.  VL  against  the  sale  of  offices,  could  not  be 
pleaded,  because  it  was  made  long  before  the  excise  formed 
part  of  the  revenue. 

But  Lord  Talbot,  Chancellor,  ordered  the  bond  to  be 
cancelled,  and  restrained  the  obligee  from  proceeding  on 
it.  "  Bonds  of  this  nature,"  he  said,  "  are  highly  to  be 
discouraged ;  merit,  industry,  and  fidelity  ought  to  recom- 
mend persons  to  these  places,  and  not  interest  with  the 
Commissioners,  who,  it  is  to  be  presumed,  had  they  known 
from  what  motive  the  plaintiff  at  law  applied  to  them  on 
behalf  of  his  brother,  would  have  rejected  him.  The 
officer's  giving  money  to  a  friend  of  the  Commissioners  for 
his  interest,  is  altogether  as  bad  as  giving  money,  or  a 
bond  for  money,  to  the  Commissioners  themselves,  which, 
undoubtedly,  would  have  been  relieved  against.  The 
taking  away  from  the  officer  what  the  Commissioners  and 
the  Treasury  think  to  be  but  a  reasonable  reward  for  his 
care  and  trouble,  and  an  encouragement  to  his  fidelity, 
must  needs  be  of  the  most  pernicious  consequence,  and 


(a)  C.  T.  T.  140 ;  3  P.  W.  3d2.    See  tlM  Itugfaes  v.  Statham,  4  B.  &  C. 
187 ;  6  D.  &  R.  219. 
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CHAP.  V.     induce  him  to  make  it  up  by  some  unlawful  means,  such  as 
extortion  and  corruption/' 

So  Lord  Thurlow  held,  that  a  promise  by  a  groom  of  the 
stole  to  recommend  the  grantor  of  an  annuity  to  the  King 
for  his  page,  was  a  bad  consideration  for  the  grant,  being 
contrary  to  good  policy,  (a)  And  an  annuity  granted  to 
induce  the  grantee  to  resign  the  situation  of  consul,  was 
illegal,  and  still  more  so  if  the  resignation  was  to  be  in 
favour  of  the  grantor.  (6) 

An  agreement  to  pay  an  annuity  out  of  the  profits  to  the 
last  holder  of  the  office,  without  the  knowledge  of  the 
persons  appointing,  was  held  to  be  void,  where  the  grantee 
had  procured  himself  to  be  superannuated  in  order  that  Uie 
grantor  might  be  placed  in  his  situation,  (c) 

Where  a  bond  was  given  to  secure  an  annuity  to  the 
obligor's  mother,  and  the  condition  recited,  that  by  the 
recommendation  of  friends  he  had  been  appointed  to  suc- 
ceed his  father  in  the  command  of  a  government  packet, 
but  on  the  express  condition  of  his  making  an  allowance 
for  the  maintenance  of  his  brother  and  sisters ;  it  was  ob- 
jected, that  as  the  packet  was  employed  in  the  service  of 
government  in  carrying  the  mails,  this  was  an  illegal  en- 
gagement. It  was  answered,  that  the  annuity  was  not 
granted  to  the  person  who  had  the  appointment,  nor  to  the 
party  who  had  recommended.  The  Master  of  the  Rolls 
retained  the  bill  which  was  brought  by  the  obligee  against 
the  executrix  of  the  obligor,  giving  the  plaintiff  liberty  to 
proceed  at  law  to  try  the  validity  of  the  bond.  He  inti- 
mated doubts  as  to  its  legality,  (d) 

In  a  subsequent  case,(&)  the  owner  of  a  Post  Office 
packet  sold,  with  the  privity  of  the  Post  Office,  the  packet 
to  his  son,  but  by  a  private  arrangement  he  was  to  have  the 
profits  in  reality,  and  allow  his  son  an  annuity  of  200L ; 

(a)  HanniDgtoQ  v.  Da  Chatel,  1  B.  C.  C.  124 ;  2  Dkk.  124. 
(6)  Thrale  v.  Ross,  3  B.  C.  C.  57. 

(c)  Parsons  v.  Thompson,  1  H.  Bl.  322. 

(d)  Hartwell  v.  Uartwell,  4  Ves.  811. 
(0  Osborne  v.  WiUiams,  18  Ves.  379. 
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this  agreement  was  held  to  be  illegal  and  void,  since     CHAP.  v. 
the  above  cases  of  Hartwell  v.  Hart  well,  and  Parsons  v. 


CONSIDERATION. 


Thompson. 

But  the  statute  40  Geo.  III.  c.  126,  s.  10,  authorises  the 
grant  of  an  annuity,  to  be  reserved  out  of  the  fees,  to  the 
person  who  formerly  held  it,  providing  the  amount,  and 
the  circumstances  and  reasons  under  which  it  shall  have 
been  permitted,  shall  be  stated  in  the  instrument  of  appoint- 
ment of  the  successor,  who  pays  it. 

But  it  will  be  observed  that  this  is  confined  to  the  last 
holder  of  the  office,  and  does  not  authorise  a  grant  to  his 
wife  or  children* 

The  East  India  Company  having  an  exclusive  right  of  Sale  of  East 
trading  with  India,  have  been  so  identified  with  the  |SSjf^^°^* 
government,  that  it  has  been  decided,  that  a  sale  of  the 
command  of  their  ships  is  contrary  to  the  rules  of  public 
policy,  and  all  contracts  of  such  sales  have  been  held 
illegal,  (a)  Thus,  among  other  cases,  in  Thomson  v. 
Thomson,  (6)  a  grant  of  an  annuity  to  a  captain  of  an  India- 
man,  in  consideration  of  his  resigning  his  command  in 
fisivour  of  the  grantor,  was  holden  to  be  void ;  and,  though 
the  latter  had  obtained  a  compensation  firom  the  company, 
yet  the  Court  of  Chancery  would  not  assist  the  grantee  in 
his  demand  of  a  share  of  that  compensation. 

This  principle,   however,  which  excludes   the  giving  The  principle 
any  pecuniary  advantage  to  a  person  for  his  recommen-  J^JJ^buToaSDM 
dation  of   the  giver,  seems  confined  to  cases  of  public  andtrosts. 
offices    and    trusts.      For  where    an    attorney  resigned 
his  business  in  that  profession  to  two  persons  in  con* 
sideration  of  the  grant  of  an  annuity,  and  covenanted  to 
recommend  them  to  his  clients,  the  Court  of  King's  Bench 
were  of  opinion  that  there  was  nothing  illegal  in  the  con- 
tract, (c)    And  in  Edgar  v.  Blick,(c/)  Lord  EUenborough 
held,  at  Nisi  Prius,  that  an  agreement  to  jMrocure  a  situa* 

(a)  Blachfofd  v.  Preaton,  8  T,  R.  89 ;  £.  I.  C.  v.  Neave,  5  Ves.  181. 

(6)  7  Ves.  470. 

(c)  Bunn  v.  Guy,  4  £ast»  190 ;  1  Smith/ 1* 

(a)  1  Stark.  C.  464. 
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CHAP.  V.  tion  for  a  medical  man  by  the  assignment  of  patients,  by  a 
third  person,  to  whom  a  premium  was  to  be  paid,  was  not 
illegal.  ^'  I  certainly,"  he  said,  '*  do  not  approve  of  selling 
patients,  and  handing  them  over  as  a  species  of  property ; 
it  is  indelicate,  but  I  do  not  think  that  there  is  any  thing 
criminal  or  immoral  in  it." 

But  where  a  private  person  has  the  disposal  of  an  office, 
and  the  person  holding  it  resigns  under  an  agreement  to 
recommend  his  successor,  and  to  receive  a  certain  portion 
as  his  moiety  of  the  profits,  that  agreement  must  be  com- 
municated to  the  disposer  of  the  office,  otherwise  it  will  be 
a  fraud  upon  him,  and  will  be  illegal,  (a) 
™^'*8M^y  The  conferring  of  holy  orders  on  persons  on  corrupt 

raptconsidem-    considerations,  forms  property  the  o£fence  of  simony,  and 
^^*  though  any  corrupt  agreement  which  induces  a  person  to 

become  a  candidate  for  the  priesthood  scarcely  falls  within 
the  legal  definition  thereof,  yet  it  seems  so  contrary  to  the 
proper  institution  of  that  sacred  office,  that  a  court  of  law 
ought  not  to  enforce  it»  Such  was  the  opinion  of  Lord 
Eldon,  who  thought  that  an  annuity  granted  by  a  father  to 
a  son  until  he  should  be  instituted  to  a  living,  accompanied 
with  an  agreement  by  the  son  forthwith  to  enter  into  holy 
orders  and  accept  such  living,  was  illegal,  as  being  against 
the  public  policy  of  the  church.  (6) 
Contmctiia  HI.  Another  instance  of  contracts  void  as  against  public 

tnae*  policy  is,  where,  the  freedom  of  trade  is  restrained.    In  a 

commercial  country  it  is  of  great  importance  that  all  trade 
should  be  open  and  unrestricted  to  every  one.  Hence  the 
law  will  not  allow  any  one,  by  his  contract,  to  prevent 
himself  entireljf  from  exercising  his  trade,  or  employing  his 
talents,  industry  or  capital  in  any  useful  undertaking  in  the 
kingdom,  (c)  In  very  early  ages  the  principle  was  ex- 
pressed by  the  dourts,  and  it  has  been  established  by  a  long 
scries  of  decisions,  {d)    The  grant  of  an  annoity,  therefore^ 

(a)  Waldo  V.  Martin,  4  B.  &  C.  319  ;  6  D.  &  R.  364. 
(6)  Lord  Kirkcudbright  v.  Lady  Kirkcudbright,  8  Ves.  51. 
(c)  Horner  v.  Graves,  7  Binip  735. 

Id)  2  Hen.  V.  p.  5 ;  Broad  v.  Jolyfie,  Cro.  J.  596  ;  Mitchel  v.  Rejrnokb, 
1  P,  W.  18L 
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in  consideration  of  the  grantee's  relinquishing  any  particular     CHAP,  v* 

trade  and  binding  himself  not  to  exercise  it  at  all,  is  invalid)  considxhation. 

as  being  contrary  to  general  policy*     But  it  is  fiiUy  ad- 

mitted  that  a  party  nuty  sell  the  business  which  he  possesses 

at  any  particular  place»  or  may  bind  himself  not  to  exercise 

his  trade  or  carry  on  his  business  widiin  certain  limits, 

dtfaer  of  place  or  time,  because  this  is  only  a  partial  re* 

straint,  and  cannot  operate  as  a  serious,  if  any,  injury  to 

trade  and  commerce,  (a)    Besides,  if  the  sale  of  a  business 

is  to  be  authorised  at  all,  the  vendor  must  restrain  himself 

from  exercising  it  so  as  to  render  its  purchase  valuable, 

which  would  not  be  if  the  vendor  could  be  allowed  to 

recover  what  he  has  sold.    All  that  is  requisite  to  render 

such  a  partial  or  particular  restraint  valid  in  a  court  of  law 

is  a  valuable  consideration,  otherwise  it  will  be  impolitic 

and  oppressive. 

IV.  The  compromise  of  crimes  or  the  sdfling  of  public  CompromtBe  of 
prosecution  by  private  individuals,  is  also  contrary  to  the  ^^^^  ^™'^* 
good  policy  of  the  state.  Although  any  person  may  in*- 
stitute  a  public  inquiry,  it  is  against  the  interests  of  the 
community  that  that  individual  should  be  allowed  to  defeat 
either  the  trial  or  the  punishment  of  the  accused.  A  dis- 
tinction has,  however,  prevailed  between  felonies  and  mis- 
demeanors. The  former  can  in  no  instance  be  compromised 
by  the  prosecutor,  but  with  regard  to  the  latter  it  has  been 
allowed  by  the  parties  to  settle  or  compound  them  in  all 
cases  where  the  ofknce  is  of  a  private  and  personal  nature, 
as  an  assault,  a  libel,  or  a  fraud,  but  it  is  by  no  means 
established  that  a  public  ofknce,  though  only  amounting  to 
a  misdemeanor,  may  be  compromised  for  any  personal  ad- 
vantage to  the  prosecutor.  Indeed  the  ease  of  Collins  v. 
Blantem  (&)  seems  to  prove  the  contrary,  for  there  it  was 
held  illegal  to  compromise  a  prosecution  for  perjury. 
However  in  Blwortfiy  v.  Bird  (c)  the  Vioe*Chancellor  de- 
creed a  specific  performance  of  an  agreement  for  the  grant 
of  an  annuity  in  consideration  of  the  grantor's  compromising 

• 

C«)  CiNMiaav.  Nunby,  aainu  230;  3  B.  P.  €.340.    Homar  f«  AfUbrd^ 
3  BiDg.  322;  11  Mo.  91.    See  1  Sslw.  K»  P«  539. 
(6;  %  Wils.  241.  (c)  2  S.  &  S.  811. 
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CHAP.  V.     a  prosecution  for  an  assault  upon  her,  and  though  it  was 
coMiDE»ATioN.  objcctecl  that  it  was  an  illegal  agreement,  he  would  not 

admit  the  objection  to  be  good. 

The  creation  of       V.  Colourable  Titles.    Here,  perhaps,  may  also  be  intro* 
U&adou!  **'**    duced  a  few  remarks  on  this  subject,  which  does  not  often 

come  into  investigation.  The  legislature  has  for  wise  pur- 
poses imposed  the  necessity  of  certain  qualifications  of  pro-» 
perty  before  individuals  can  perf<mn  certain  functions  or  fiU 
certain  offices.  Thus  it  is  required  that  every  member  of 
parliament  shall  possess  real  property  to  a  certain  amount 
before  he  can  sit  in  the  House  of  Commons,  so  also  every 
elector  before  he  is  registered  as  a  voter  at  a  county  elec- 
tion, and  every  justice  of  the  peace  before  he  acts  in  that 
capacity.  Now  it  is  clearly  the  intent  of  the  law  that  there 
shall  be  an  absolute  bon&  fide  possession  and  enjoyment 
of  this  property,  for  a  mere  right  depending  upon  the  will 
of  another  would,  especially  in  the  former  instances,  be 
worse  than  the  absence  of  the  qualification.  If  then  a  grant 
be  made  in  order  to  confer  the  qualification  merely  for 
temporary  purposes,  and  to  be  dependant  upon  the  grantee's 
continuance  in  the  enjoyment  of  the  office  or  exercise  of 
the  function,  or  if  there  be  merely  the  form  of  the  grant, 
60  that  the  grantee  is  only  in  semblance  the  owner  of  the 
property,  and  never  receives  the  profits  of  it,  the  object  of 
the  law  will  be  defeated. 

In  order  most  effectually  to  repress  these  impolitic  trans«- 
actions,  it  seems  that  in  a  court  of  law,  if  the  grant  have 
been  completely  executed,  it  will  be  treated  as  absolute,  and 
enforced:  because  no  party  shall  be  allowed  to  set  up  his 
own  illegal  and  fraudulent  intention  against  the  efiect  of  the 
deed,  (a)  And  the  principle  appears  to  be  the  same  in  a  court 
of  equity ;  though  when  the  contract  is  incomplete  and  has 
not  been  fully  executed,  that  court  will  give  no  relief  to  the 
intended  grantee.  Thus  in  Pitt  v.  Pitt,  cited  by  Lord  Talbot 
in  C.  T.  T.  155,  (6)  the  Governor  Pitt  had  granted  to  his 
younger  son  an  annuity  of  300/.  in  order  to  qualify  him  for 

(a)  Bofi  V.  RoberU,  2  B.  &  A.  367 ;  Robeits  v.  Rob«rte,  Diniel,  143  i 
Brackeabary  t.  Brackenbury ,  2  J.  &  W.  391« 
(6)  And  in  Amb.^t^. 
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member  of  parliamenti  and  afterwards  got  the  deed  and     CHAP.  V. 
burnt  it*     It  was  decreed  against  the  heir  at  law  to  make  considbration. 
it  good. 

In  determining  whether  the  agreement  has  been  com* 
pletely  executed,  it  is  stated  by  Sir  Thomas  Plumer,  M.  R. 
in  Cecil  v.  Butcher,  (a)  that  a  voluntary  deed,  made  for  a 
purpose  that  has  never  been  completed  and  never  parted 
with,  is  considered  in  a  court  of  equity  as  an  imperfect  in- 
strument. The  same  learned  judge,  while  Vice  Chancellor, 
had  expressed  an  opinion  that  if  the  event  contemplated  * 

never  take  place,  as  if  the  member  who  was  intended  to  be 
qualified  do  not  become  a  candidate,  he  ought  not  to  be 
allowed  to  enforce  the  grant.  (6)  In  Roberts  v.  Roberts,  (t*) 
C.  B.  Richards  expressed  his  disapprobation  of  this  dis- 
tinction, and  thought  it  unimportant  whether  the  deed  had 
been  used  or  not.  However  the  Court  of  King's  Bench, 
when  the  same  case  came  before  them,  in  Doe  v.  Roberts,(€{) 
seemed  to  recognise  the  distinction,  which  was  still  retained 
by  Sir  T.  Plumer  in  Cecil  v.  Butcher. 

VL  The  last  instance  requiring  discussion  under  this  Deeds  of 
head  is  in  the  case  of  deeds  of  separation  between  husband  J^|^hu«b»id 
and  wife.    The  general  welfare  of  society  and  the  best  in-  and  wife. 
t«reste  of  the  nation  are  deeply  concerned  in  the  happy 
union  of  married  persons,  and  hence  the  law  has  wisely  pro- 
hibited all  provisions  which  may  either  create  or  &ciUtate 
a  separation  between  parties  in  that  state.     It  is,  however, 
only  in  modem  times  that  this  principle  has  been  fiilly  re- 
cognised, as  indeed  it  is  one  which  will  not  be  suggested 
until  the  legislature  of  a  country  is  advanced  to  a  state  of 
great  refinement.  As  long  since  indeed  as  Lord  Northington's 
time,  where  an  annuity  was  granted  to  a  married  woman  on 
condition  of  living  apart  from,  her  husband,  the  condition 
was  held  void  for  illegality,  {e) 

But  a  practice  prevailed  of  making  provisions  in  marriage  Deeds  providmg 
settlement,  in  anticipation  of  the  future  separation  of  the  ntion^i^^KS?" 

(a)  a  J.  &  W.  673. 

(6)  PUnUmore  v.  Staples,  Coop.  250.  See  also  Lord  Hardwicke's  opinion 
in  Birch  v.  BlagraTO,  Amb.  266. 

(4»>  Daniel,  143.     (d)  2  B.  &  A.  367.  (c)  Brown  ▼.  Ftdk,  1  Eden,  141- 
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CHAP^  V.     pordes,  and  it  vaa  usual  to  provide  an  annuity  for  the 

maintenance  on  that  event.  It  was,  however,  questioned 
whether  such  a  provision  was  not  contrary  to  good  policy, 
as  it  had  the  effect  of  rendering  separation  more  easy,  and 
even  possibly  of  suggesting  it  on  occasions  of  trifling 
difierences. 

The  objection  was  urged  in  a  case  of  Lord  Rodney  v. 
Chambers,  (a)  where  a  covenant  had  been  entered  into  by  a 
husband  to  pay  an  annuity  to  trustees  for  his  wife's  main- 
tenance, in  case  she  separated  with  their  consent    The 
Court,  however,  thought  that  (he  validity  of  these  deeds 
had  been  too  long  established  to  be  disturbed,  though  they 
expressed  an  opinion  against  the  propriety  of  originally 
allowing  them.     In  Lord  St.  John  v«  Lady  St.  John,  (A) 
Lord  Eldon  again  took  up  the  objection,  and  in  forcible 
language  pointed  out  the  mischief  arising  from  these  deeds. 
He  considered  them  as  contrary  to  all  good  policy,  as  vio« 
lating  all  legal  principles  which  prohibit  a  wife  from  making 
any  contract  whatever,  and  as  interfering  with  the  jurisdic- 
tion of  the  ecclesiastical  courts.     Hence  he  expressed  a 
strong  opinion  against  their  validity,  though  he  was  not 
called  upon  to  decree  that  they  were  illegal.  Shortly  after, 
the  case  of  Durant  v.  Titley  (c)  came  before  Abbott,  C.  f . 
and  Dallas,  C.  J.  sitting  in  error  from  the  Court  of  Exche« 
quer.  There  a  husband  and  wife,  with  a  third  person,  who 
was  a  trustee,  had  entered  into  an  agreement  that  the  hus- 
band should  pay  an  annuity  to  the  trustee  for  the  wife,  if 
she  should  live  separate  and  apart  from  her  husband,  and 
should  take  one  of  her  children  to  live  with  her.     It  was 
urged  that  this  deed  was  void,  as  providing,  for  a  friture 
separation  at  the  pleasure  of  the  wife,  not  depending  upon 
the  consent  of  the  trustee,  as  in  Lord  Rodney  v.  Chambers, 
and  the  husband  pleaded  that  they  bad  lived  together  for 
seven  years  after  the  deed,  and  then  the  wife  had  left  him 
without  his  consent.    The  judgment  which  had  been  given 
for  the  plaintiff  was  reversed,  but  the  reasons  for  the  judg- 
ment of  the  court  of  error  were  not  expressed, 

(a)  S  SMt»  M3.  (b)  1 1  Vm.  626.  (t)  7  Pri.  677. 
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It  was  generally  thought  that  this  decisioA  had  detor-     CHAP,  V. 

OP  THX 

mined  the  invalidity  of  these  deeds,  (a)  and  in  Jee  v.  Thur-  qonudsbation. 
low,  (6)  Lord  Tenterden  said,  "  The  judges  who  decided 
the  caae  of  Titley  v.  Durant  did  not  intend  to  shake  any 
fonner  decision.  They  thought  it  different  from  all  the 
former  cases,  inasmuch  as  the  deed  provided  for  the  future 
separations  of  the  husband  and  wife,  who  at  the  time  of 
making  the  deed  were  living  together."  In  Lord  Rodney 
V.  Chambers,  though  there  had  been  difierences,  and  pro*- 
bably  the  parties  were  living  separate  at  the  time,  the  deed 
was  executed  upon  a  reconciliation,  and  the  provision  was 
in  contemplation  of  a  future  separation.  There  seems  to 
be,  therefore,  no  such  great  distinction  in  the  circumstances 
as  to  warrant  the  application  of  a  different  principle.  In 
Hindley  v.  Marquis  of  Westmeath,  (e)  it  was  admitted, 
both  by  the  Court  and  the  counsel,  that  if  the  deed  be  pro- 
spective, and  provide  for  a  future  separation,  it  is  void.  So 
far  then  the  law  seems  now  settled  upon  sound  principles. 

But  where,  through  immorality,  or  ill  treatment,  married  Not  for  imme- 
persons  are  unable  to  live  together,  and  either  voluntarily  sentsepar^n. 
agree  to  separate,  or  a  separation  is  decreed  by  the  ecclesi- 
astical court,  of  course  a  maintenance  becomes  necessary 
for  the  wife.  When  the  separation  is  decreed  by  that 
Court,  a  due  provision  is  made  according  to  the  discretion 
of  the  judge,  with  reference  to  the  competence  of  the 
parties.  Very  high  authorities  have  thought  it  would  have 
been  advisable  that  no  separation  should  have  been  ac- 
knowledged by  the  law,  but  under  a  decree  of  such 
Court.  (cO  There  is  not,  however,  such  a  restriction ;  the 
parties  are  allowed  to  separate  without  the  intervention  of 
any  Court,  and  to  make  provisions  which  will  enable  the 
separation  to  be  maintained.  Hence  deeds  executed  on  a 
present  separation,  and  not  providing  for  the  future  hap- 
pening of  such  an  event  are  valid,  {e)  In  the  customary 
form  the  husband  covenants  with  trustees  to  pay  them  an 

(a)  2  Hop.  H.  &  W.  p.  278,  Isted.     {d)  Lord  EMonmStJolmv.  St.  John. 

(b)  2  B.  &  C.  651.  (e)  Jee  ▼.  Thvilow,  2  B.  &  C.  547. 

(c)  6B.&a200;9D.&R.35l. 
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Courts  of 
equity  will  not 
execute  an 
agreement  to 
aeparale. 


annuity  for  his  wife  while  geparatej  and  they  usually  cove- 
nant to  indemnify  him  against  her  debts.  Though  this  latter 
covenant  is  not  necessary  for  the  validity  of  the  deed,  (a) 

The  covenant,  it  may  be  observed,  should  be  for  the 
payment  to  the  trustees  for  the  wife's  separate  use,  and  not 
to  the  wife  herself,  because  there  would  he  some  difficulty 
in  law  in  enforcing  the  payment  to  the  wife,  and  the  trustee 
could  not  sustain  an  assignment  of  a  breach  for  non-pay- 
ment to  himself,  (ft) 

The  separation  must  also  be  a  present  separation  in  fact ; 
for  where  a  deed  on  the  &ce  of  it  provided  for  a  present 
separation,  but  the  parties  continued  to  cohabit,  and  did 
not  intend  to  separate  at  the  time,  it  was  held  to  be  in- 
valid, (e) 

Where  parties  have  agreed  to  separate,  but  have  not 
fully  completed  the  agreement,  formerly  there  was  an  opi- 
nion that  a  court  of  equity  would  effectuate  that  agree- 
ment, though  cautiously  and  with  a  due  discretion,  so  as 
not  to  prevent  a  reconciliation  when  such  an  event  might 
be  expected,  {d)  But  in  Legard  v.  J^nson,  {e)  Lord  Rosslyn 
held  that  a  contract  between  husband  and  wife  simply  for 
separation  and  separate  maintenance,  cannot  be  enforced 
by  decree  in  a  court  of  equity,  but  belongs  properly  and 
exclusively  to  the  ecclesiastical  courts.  If  there  be  the 
intervention  of  a  third  person,  who  undertakes  to  relieve  the 
husband  from  liability  on  the  account  of  the  wife,  that  may 
be  a  ground  for  an  application  to  equity;  so  also  if  there  be 
certain  property  requiring  the  attention  of  that  Court,  which 
devolves  upon  the  wife  after  the  separation,  or  if  that  which 
is  charged  with  the  provision  be  the  subject  of  a  trust,  there 
may  be  a  necessity  for  its  interference. 

Any  engagement  by  the  husband  with  a  third  person  who 
covenants  to  indemnify  him  against  his  wife's  debts,  will  be 


(e>  Roe  V.  WiUoughby,  10  Pri.  1. 
(6)  Lunn  t.  Payne,  6  Taunt.  140. 

(c)  Hindley  v.  Mai^uis  of  Weetmeath,  6  B.  &  C.  200  ;  9  D.  &  R.  351. 

(d)  Angier  v.  Angier,Gib»  E.R,  152 ;  Pr.  Ch.  496. 
(0  3  Ve».  362. 
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enforced  in  equity,  though  it  be  in  relation  to  a  separation     CHAP.  v. 
which  would  not  be  enforced  between  the  parties,  (a) 
The  provision  is  valid,  then,  on  the  separation  and  while 


OFTHB 
OONSIDEBATIOH. 


they  are  separated,  but  on  reconciliation  and  cohabitation  theV^dB^^ue 
it  ceases,  and  cannot  be  again  revived,  {b)  But  if  one  of  ^P^  wconciUa- 
the  parties,  as  the  husband,  be  desirous  of  a  reconciliation, 
and  offers  again  to  receive  his  wife,  is  the  deed  of  conti- 
nuing validity  ?  In  Guth  v.  Guth,  (e)  a  court  of  equity  held 
that  if  the  wife  refused  to  be  reconciled,  the  provision  con- 
tinued, and  compelled  the  husband  to  continue  his  pay- 
ments*  Succeeding  judges  (d)  have  expressed  their  dissent 
from  this  decision,  and  have  thought  that  the  provision 
should  not  be  enforced  against  the  husband*  But  surely  it 
seems  to  be  harsh  and  unjust  to  compel  a  wife  to  be  restored 
to  the  company  of  a  man  who  has  already  rendered  his 
house  insupportable  to  her* 

A  case  has  occurred  in  which  a  question  has  been  raised 
whether  a  deed  may  not  be  valid  which  provides  for  a 
future  separation,  that  may  be  caused  by  the  husband's  mis- 
i:onduct. 

In  Exparte  Draycott(e)  a  fiither,  after  the  marriage  of 
his  daughter,  covenanted  to  grant  an  annuity  to  her  in  con- 
sideration of  her  husband's  agreeing  to  settle  the  same  sum 
lipon  her  in  case  she  survived  him,  and  in  case  she  should 
separate  herself  from  him  in  consequence  of  his  misconduct 
during  their  joint  lives,  and  not  to  prosecute  her  in  the 
ecclesiastical  court*  The  father  becoming  bankrupt,  the 
husband  applied  to  prove  the  value  of  the  annuity.  But  ^ 
the  commissioners  thinking  the  consideration  void,  as  being 
contrary  to  the  policy  of  the  law,  inasmuch  as  it  was  a 
provision  for  future  separation,  rejected,  the  proof.  He 
petitioned  the  Vice-Chancellor,  and  Sir  A.  Hart  thought 

(a)  Wprral  v.  Jacob,  3  Mer.  268. 

(by  Lord  St.  John  v«  Lady  St.  John,  11  Ves.  626  ;  Bateman  ▼.  Countesi  of 
BoM^  1  Bow,  P.  C.  246. 

(e)  3  B.  C.  C.  614. 

(d)  Lord  Rosslyn  in  Legard  v.  Johnson,  Lord  Eldon  in  Lord  St.  John  v. 
Lady  St.  John.    See  also  Head  v.  Head,  3  Atk.  295.  547 ;  1  Yes.  S.  18. 

(»)  2  G.  &  J.  B.  C.  283. 
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CHAP.  V.    the  coramissioners  wrong  on  this  pointi  and  that  it  was  a 
connvuMA-non*.  perfectly  good  and  legal   covenant.      Afterwards  Sir  L. 
Shadwell,  without  deciding  this,  thought  there  was  a  suf- 
ficient consideration  in  the  agreement  to  pay  the  annuity  to 
the  wife  in  case  she  survived  her  husband,  and  granted  the 
prayer. 

For  a  farther  examination  of  the  questions  here  treated 

of,  so  interesting  in  connubial  law,  the  reader  is  referred  to 

the  elaborate  note  of  Mr.  Jacob  in  his  edition  of  Roper*s 

Law  of  Husband  and  Wife,  vol.  ii.  App. 

Where  the  con-       Again;  the  law  recognises  no  contracts  which  tend  to 

immonJ?  "       Violate  private  morality.    Many  of  the  cases  already  referred 

to  in  some  respect  have  such  a  tendency  in  addition  to  the 
other  objections  which  have  been  stated,  but  there  are 
others  which  do  not  readily  fell  under  any  of  the  previous 
divisions.  It  is  scarcely  necessary  to  refer  to  the  instances 
usually  suggested,  where  the  consideration  is  the  commis- 
sion of  some  crime  or  oflence,  or  the  aiding  or  concealing 
the  offence  of  another.  But  a  long  series  of  decisions 
cannot  be  neglected,  which  have  established  that  an  biv- 
nuity,  granted  to  induce  the  grantee  to  enter  into  or  con- 
tinue in  a  state  of  unlawful  concubinage,  is  void ;  while 
an  annuity  granted  in  compensation  of  the  loss  of  chastity 
already  incurred,  and  after  a  separation  of  the  parties  from 
their  immoral  connection,  will  be  supported  and  enforced.(o) 
It  is  not  necessary  that  the  obligor  should  have  been 
the  seducer,  for  Lord  Hardwicke  enforced  a  bond  which 
had  been  given  to  a  prostitute,  (6)  though  in  another  case(c) 
he  refiised  to  establish  an  annuity  which  the  defendant  had 
bound  himself  to  grant  to  the  plaintiff,  where  the  only 
objection  seems  to  have  been  that  the  plaintiff  had  not  been 
first  seduced  by  him,  and  probably  had  not  been  faithful  to 

(a)  McMh.of  AuMndakf.Httris.  1E.C.  Abr.87;  3  B.  P.  C.446;  2  P. 
W.  432.  Lady  Cox'b  caw,  3  P.  W.  339.  Cray  v.  Rooko,  C.  T.  T.  168. 
Turner  v.  Vaughan,  2  Wils.  339.  Walker  ▼.  Perkins,  3  Burr.  lWa>  1  Blft. 
517.    Gilham  V.  UckA,  9  Vet.  612. 

(6)  HiU  T.  Spencer.  Amh.  641. 

(c)  Clarke  v.  Periam,  2  Atk.  333. 
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him  during  their  cobabitation^  but  the  case  seeins  to  have    "^HAP.  T. 
been  ultimately  settled  by  some  arrangement  consideratiow. 

In  a  case  (a)  which  also  came  before  the  same  Lord 
ChancelW,  where  a  young  woman  claimed  an  annuity 
granted  to  h«r  by  a  married  man  who  had  seduced  her,  «nd 
with  whom  she  had  lived,  well  knowing  of  his  marriage, 
the  bill  against  the  grantor  was  dismissed,  certainly  upon 
the  ground  that  the  adultery  was  an  aggravation,  and  mani- 
festly tended  to  destroy  the  peace  of  families.  But  it  is 
now  decided  that  the  law  will  not  measure  with  nice  discri- 
mination the  different  shades  of  immorality.  And  there- 
fore though  in  Mathews  v.  L — e,(i)  a  married  woman  hav- 
ing cohabited  with  a  man,  the  Vice-chancellor  seemed  to 
intimate  an  opinion  that  the  case  difiered  from  that  of  an 
unmarried  woman  who  lives  with  her  seducer,  yet  in  Nye 
V.  Mosely(c)  the  Court  of  King's  Bench  held  expressly 
that  there  was  no  authority  for  the  distinction,  and  decided 
that  where  a  woman  lived  in  an  adulterous  connection  with 
a  married  man,  of  whose  marriage  she  was  perfectly  cogni- 
zant, the  annuity,  which  he  settled  upon  her  and  her  child 
after  separation,  was  legal  and  valid. 

The  validity  of  the  grant  is  not  affected  by  any  subsequent 
matter,  and  therefore  a  resumption  of  the  immoral  connec- 
tion after  the  annuity  hs^s  been  granted,  if  there  have  been 
a  real  and  honest  discontinuance  of  the  cohabitation,  will 
not  invalidate  the  security.  But  as  the  discontinuance  may 
have  been  for  the  purpose  of  evading  the  rule  of  law,  it  is 
a  question  of  fact  to  be  determined  by  a  jury  whether  there 
had  been  an  honest  intention  to  separate  or  not.  (d)  If  on  the 
resumption  of  the  connection  the  obligor  maintains  his  mis- 
tress, she  will  not  be  allowed  in  a  court  of  equity  to  claim 
the  annuity,  at  least  where  it  appears  to  have  been  settled 
upon  her  for  her  maintenance,  (e) 

(a)  Priest  ▼.  Parrot,  2  Ves.  S.  160. 
(fr)  1  Mad.  558. 

(e)  6  B.  &  C.  133 ;  9  D.  &  R.  165.     See  also  Spicer  v.  Haywardi  Pr. 
Ch.  114. 
(d)  Friend  v.  Harrison,  2  C.  &  P.  584. 
(«)  Loyd  V.  Carter,  2  Atk.  85. 
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CHAP.  V.         There  is  no  objection  to  the  grantor  making  it  a  condi- 
COW8IDKBATIOII.  tion  in  the  grant  that  the  grantee  should  live  single  after 

their  separation,  (a) 
an  enor^^'tha        Lastly,  if  the  Consideration  be  effected  by  mutual  error, 
coosidcratioo.     and  the  parties  be  each  equally  innocent  of  any  fraudulent 

intent,  it  may  be  presumed  that  the  annuity  would  not  be 
supported.  As  if,  for  instance,  the  annuity  were  granted 
on  a  life  supposed  to  be  in  existence  at  the  time,  whereas, 
in  truth,  such  life  had  expired. 

(a)  Gibsoa  V.  Dickins,  3  M.  &  S.  463. 
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CHAP.  VI. 

OP  TBS 
tlOVBlTT. 


CHAPTER  VI. 

OF  THE  SECURITY. 

As  an  annuity  is  a  contract  to  be  performed  at  future  Necenitjof 
periods,  it  is  always  desirable  to  obtain  some  fund  upon  ^^^  fol°&e  pay- 
which  a  charge  may  be  so  laid  as  that  the  performance  may  "^<>^ 
be  duly/enforced«     Where  the  consideration  is  valuable,  as 
money  or  the  relinquishment  of  a  business,  the  one  ji^arty 
executes  his  part  of  the  contract  at  once  by  the  payment  of 
the  money  or  retiring  from  the  trade,  he  is  therefore  natu^ 
rally  anxious  to  obtain  as  full  a  security  as  is  possible  from 
his  co-contractor  for  the  fulfilment  of  his  part.     He  there- 
fore seeks   to  bind  all  the  property  of  the  grantor,  and 
according  as  that  property  is  or  is  not  chargeable  or  avail- 
able, the  terms  on  which  the  annuity  is  negociated  are  higher 
or  lower* 

Thus  he  endeavours  to  obtain  a  charge  on  the  lands  of  the 
grantor,  or  upon  his  assignable  property,  and  a  power  from 
time  to  time  to  attach  his  personal  estate*  The  charge 
upon  the  lands  is  either  by  the  grant  of  the  rent  charge  with 
a  power  of  distress  or  a  power  of  entry,  or  it  is  by  the  cre<^ 
ation  of  a  term  of  years,  or  evon  of  a  greater  estate,  which 
is  vested  in  trust  for  the  benefit  of  the  grantee,  the  trustee 
being  directed  either  to  enter  on  default  of  payment,  or  to 
enter  forthwith,  and  pay  the  annuity  out  of  the  rents  and 
profits  of  the  land  taken  by  him,  or  even  to  sell  and  dis* 
pose  thereof  in  discharge  of  the  arrears. 

Where  the  grantor  has  a  fund  which  accrues  to  him 
periodically  as  a  stipend  or  salary,  he  may  charge  that  in 
various  ways  according  to  its  nature,  as  by  creating  a  trust 
and  directing  the  trustee  to  receive  the  same  aud  pay  the 
annuity  out  of  the  receipts,  or  he  may  at  the  first  authorise 
the  grantee  to  receive  the  payments  and  satisfy  himselC 
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SBCVftITT* 


ElecUon  be* 
tween  the  real 
and  personal 
aecuri^inan- 
cieAttum* 


He  can  bind  his  personal  estate  by  entering  into  the 
obligation  of  a  bond  and  covenant,  which  will  also  operate 
agmnst  his  heirs.  And  he  may  execute  a  warrant  of  attor- 
ney to  confess  a  judgment  against  him,  upon  which  execu- 
tion may  be  taken  out  against  his  person  or  goods  from 
time  to  time  as  the  payments  fall  into  arrear. 

In  modern  times,  when  the  annuity  is  bought  and  sold, 
the  grantee  generally  obtains  all  these  securities,  where 
they  are  attainable.  Anciently  a  great  distinction  prevailed 
between  the  rent  that  was  chained  on  the  land  and  the 
annuity  which  only  attached  upon  the  personalty.  The 
rent  was,  and  indeed  still  is  secured  by  the  land  on  which 
it  is  charged,  provided  the  annual  value  of  the  land  be 
equivalent  with  the  amount  of  the  rent,  and  the  grantor's 
interest  therein  be  coextensive  with  the  term  of  the  grant. 
In  either  of  these  cases,  if  the  grant  were  originally  made 
and  taken  as  a  rent  only,  it  will  be  valid  to  the  amount  of 
the  actual  value,  or  to  the  extent  of  the  grantor's  interest 
only,  and  will  be  inoperative  us  to  the  rest.  But  if  the 
grant  in  its  terms  may  be  treated  either  as  a  rent  or  as  an 
annuity,  the  grantee  may  elect,  and,  on  failure  of  payment, 
may,  according  to  his  own  option,  proceed  against  the  land 
or  the  person  of  the  grantor.  This  is  illustrated  by  (he 
early  case  of  Fulwood  v.  Ward,  (a)  There  Queen  EliBa- 
beth  being  seised  of  an  estate  for  the  life  of  Lord  Paget, 
demised  it  for  twenty-one  years  to  Ward.  Ward  granted 
to  the  plaintiff  an  annuity  out  of  it  for  fifteen  years,  with  a 
clause  of  distress.  Shortly  after,  Lord  Paget  died,  and  the 
estate  determined.  Whereupon  the  plaintiff  brought  a 
writ  of  annuity  for  tlie  arrears  which  accrued  affcr  his 
death%  It  was  objected  that  this  was  a  mere  rent  charge^ 
which  ceased  when  the  estate  on  which  it  was  charged  de* 
termined ;  and  of  that  opinion  were  three  of  the  justices. 
But  all  the  rest  of  the  court,  which  was  composed  of  all  the 
Judges,  decided  that  the  grantee  mi^t  hold  the  grantor 
personally  liable,  that  the  taw  gave  him  an  election  to  have 


<«)  F^6e ;  %  AaJ.  1* 
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k  as  8  rent  or  an  annuity,  which  he  could  only  lose  by    CHAP,  VI. 
some  act  of  his  owui  and  he  had  done  nothing  to  deprive      swotiTY. 


.  V      .    IU"^!-B-^^ 


himself  of  it  in  that  case* 

But  it  will  be  right  to  consider  this  subject  of  election 
more  at  length.  Littleton,  in  sect  219,  states  this :  '^  If  a 
man  grant  by  his  deed  a  rent  chaise  to  another,  and  the 
rent  is  behind,  the  grantee  may  choose  whether  he  will  sue 
a  writ  of  annuity  for  this  against  the  grantor,  or  distrain  for 
the  rent  behind  and  the  distiwss  detain  until  he  be  paid. 
But  he  cannot  do  or  have  both  together.  For  if  he  reoo* 
vers  by  a  writ  of  annuity,  then  the  land  is  discharged  of  the 
distress.  And  if  he  do  not  sue  a  writ  of  annuity,  but 
distrain  for  the  arrearages,  and  the  tenant  sueth  his  replevin, 
and  then  the  grantee  avows  die  taking  of  the  distress  in  the 
land  in  a  court  of  record,  then  is  the  land  charged,  and  the 
person  of  the  grantor  discharged  of  the  action  of  annuity  •'' 
So  it  is  laid  down  in  Roll  Abr.  Annuitie,  F.  that  if  a  grantee 
formg  an  assise  for  a  rent,  he  can  never  treat  it  afterwards 
as  a  personal  obligation,  and  bring  an  annuity. 

Whether  the  party  has  made  an  election  or  not,  is  a  Whether  the 

-_  filfictioD  hfls  been 

question  of  evidence  in  each  particular  instance.  Thou^  made  or  not»  is 
prim&  fede  the  grant  is  to  be  takm  as  a  rent,  since  that,  in  ^  q»«»*»<»  of 
legal  presumption,  is  more  beneficial  for  the  grantee,  (a) 
Lord  Coke,  in  his  commentary  (m  the  above  passage  in 
Litdeton,(6)  says  that  the  determination  of  the  eleotion 
must  be  by  action,  or  by  suit  in  a  court  of  record,  for  the 
taking  of  a  distress,  unless  there  be  an  avowry,  will  not  bar 
the  writ  of  annuity.  The  mere  suing  out  of  a  writ  of  an- 
nuity, or  an  assise,  will  not  however  be  sufficient,  unless 
the  grantee  appear  on  the  return  thereof  and  count  diereon. 
In  one  case  (c)  it  was  held  that  the  grant  of  an  imparlance 
to  his  writ  destroyed  the  election.  But  where  in  a  writ  of 
ARQuity  the  plaintiff  stated  in  his  count  that  he  was  seised 
in  his  demesne  as  of  freehold,  and  it  was  objected  that  he 
thereby  expressed  bis  election  to  take  it  as  a  rent,  tlie 


(a)  Pop.  87  ;  2  Buls.  149.  (6)  145,  a; 

(c)  Jenyx  ?•  Applefoarth,  Bro«  &  G.  182. 
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CHAP.  VI.     Court  refused  to  admit  the  objection,  (a)     So  also  where 

OF  TKK 

sEcvaiTT.      he  stated  it  to  be  a  rent  charge,  yet  brought  an  annuity,  the 

*  Court  held  the  bringing  of  this  action  to  be  an  electioiu  (6) 

The  assignment  of  a  rent  to  a  third  person,  to  whom  tlie 

tenant  of  the  land  attorns,  is  the  determination  of  the  elee« 

tion,  and  the  assignee  cannot  claim  it  as  an  annuity,  (e) 

Election  not  But  there  are  cases  where  the  law  does  not  give  the 

always  allowwL  p^^gj.  ^f  election ;  for  if  the  rent  be  granted  in  satisfaction 

of  a  real  right,  as  on  equality  of  partition,  allowance  of 
dower,  or  recompense  of  title,  the  grantee  has  no  election; 
the  rent  remains  of  the  same  nature  as  the  thing  for  which 
it  is  granted,  and  will  not  become  a  matter  personal,  (d) 

In  a  case  however,  (e)  where  on  partition  one  coparcener 
bound  himself  by  bond  to  pay  an  annuity  during  a  certain 
life  to  the  other,  in  order  to  make  an  equality,  and  the  bond 
was  made  payable  to  him,  his  executors,  or  administrators^ 
the  Lord  Keeper  held  that  as  this  was  not  the  actual  grant 
of  a  rent,  but  an  agreement  which  might  be  executed  by  the 
payment  of  a  gross  sum,  or  a  rent,  it  vested  in  the  grantee's 
executors,  and  not  his  heir.  So  if  the  granting  of  the  rent 
work  a  forfeiture,  it  is  said  the  grantee  shall  not,  by  elect- 
ing to  take  it  as  an  annuity,  defeat  the  forfeiture. (J) 
^*^J^J?'*"  Again :  the  grantor  may  expressly  prevent  the  election 

grantor.  by  a  provision  in  the  grant,  or  even  in  a  separate  deed, 

that  it  shall  not  subject  the  person  to  an  action  of  annuity^ 
but  only  charge  the  lands ;  because,  when  the  law  gives 
two  remedies,  the  party  may  exclude  the  use  of  one  of 
them.  When  a  rent  is  granted,  the  person  is  chargeable 
by  implication  of  law,  and  there  is  no  repugnancy  in  a 
restraint  upon  that  personal  charge,  since  sufficient  remedy 
will  still  remain.  And  Lord  Coke  (g)  puts  the  case  of  a 
rent  granted  by  two  joint  tenants,  and  says  it  may  be  pro* 
vided  that  the  person  of  one  of  tl\em  shall  not  be  charged^ 

(o)  Bodwell  V.  Bodwell,  Cro.  C.  171. 

(6)  Sprint  V.  Hicks,  2  Buls.  148.  (c)  Goldsb.  83. 

(d)  Pop.  87  ;  Co.  L.  169,  b ;  Roll  Abr.  AnnuiUc,  c.  8. 

(e)  Hulbert  ▼.  Hart,  1  Vera.  133. 

(/)  Butler  &  Baker's  C.  3  Co.  29.  (jg)  Co.  L.  146,  b. 
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in  which  case  the  person  of  the  other  only  will  be  charge-  CHAP,  vu 
able.  But  a  proviso  saving  the  land  in  a  grant  of  a  rent  •■curitt. 
will  be  void  for  repugnancy.  So  where  the  grant  purports 
to  be  a  charge  upon  land  which  the  grantor  has  not^  or  in 
which  he  has  only  a  defeasible  title,  and  is  evicted  from  it, 
a  condition  not  to  charge  the  person  would  be  void,  for 
that  is  the  only  remedy  the  grantee  has,  such  a  grant  being 
in  efiect  an  annuity*  (a) 

The  election  which  exists  at  one  time  may  be  lost  or  taken  May  be  lost. 
away  by  the  event  of  certain  contingencies.  As  in  a  case 
in  Dyer,  344,  b.  There  one  granted  a  rent  charge  by 
deed  without  mentioning  his  heirs.  On  his  death  it  was 
held  by  the  court  that  the  grantee  had  no  longer  an  elec* 
tion,  but  could  only  proceed  against  the  land.  The  grantee 
at  first  sued  out  a  writ  of  annuity  against  the  heir,  but  dis- 
continued the  action,  and  distrained  for  the  arrears.  The 
Court  of  Common  Pleas  held  that  he  was  justified  in  so 
doing,  and  was  not  prevented  by  his  former  proceeding. 
"  If,"  said  Lord  Hobart,  (b)  after  citing  this  case,  "  the  writ 
of  annuity  had  been  brought  against  the  grantor  himself, 
it  would  have  been  bound  for  ever,  and  so  it  would  have 
turned  the  rent  charge  in  fee  simple  into  an  annuity  only 
for  the  life  of  the  grantor."  In  his  lifetime  the  grantee 
would  have  had  an  election. 

And  in  general,  where  the  grantee  determines  one  of  the 
remedies,  as  by  release,  consolidation,  or  otherwise,  the 
election  ceases,  and  the  grantee  cannot  even  proceed  on  the 
other  arising  from  the  same  instrument,  because  the  law 
discharges  that  obligation,  (e) 

By  means  of  this  power  of  election  the  grantee  of  a  rent  By  this  power 
entailed  may  sometimes  defeat  the  entail ;  for  if  tenant  in  JJ^„J^™  }^  ^ 
tail  of  a  rent  bring  a  writ  of  annuity  and  recover,  his  issue  Seated,  int  not 
shall  not  have  a  forroedon  of  the  rent  so  recovered,  but  it  ^^ower.*  "^ 
shall  be  as  a  fee  simple  conditional,  (d)    At  the  same  time 

(a)  Co.  L.  146,  a ;  Brediman's  C.6.  Co.  58,  b ;  Peik.  Conditions,  sect  731 ; 
1  And.  305  ;  3  Buls.  148.  (6)  In  Foster  v.  Jackson,  Hob.  58. 

(c)  Dyer,  140,  b ;  Pop.  86  ;  2  Bub.  149. 
Id}  Pop.  87 ;  Perk*  Grants,  sect.  79. 
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if  a  rent  descend  on  the  death  of  the  grantee  upon  hia  heir, 
and  he  leave  a  widow,  who  chums  to  be  endowed  thereof, 
die  heir  cannot  elect  to  treat  it  as  annuity,  for  he  cannol 
determine  his  election  by  claim  only,  but  must  bring  a 
writ  of  annuity,  before  which  time  the  widow's  right  will 
have  accrued.  («)  This  was  admitted  by  the  court  in  CSadee 
and  Oliver's  case,  (b) 

It  is  observable  here,  that  the  personal  remedy  referred 
to  in  all  these  authorities  is  a  writ  of  annuity,  and  it  is 
stated  by  Mr.  Plowden(c)  that  this  is  a  specific  remedy, 
attended  with  diis  specific  efiect,  and  that  no  other  action 
^tch  the  grantee  may  bring  for  the  arrears  will  operate 
to  the  same  efiect.  It  is  no  doubt  true,  that  if  there  be 
several  securities,  one  to  attach  upon  the  land  or  the 
other  upon  the  person  at  the  same  time,  a  proceeding  upon 
one  will  not  afiect  a  subsequent  proceeding  upon  tiie  other. 
As  in  the  case  of  a  mortgage,  where  the  mortgagee  may  sue 
on  his  covenant  for  payment  of  the  interest,  and  may  after- 
wards bring  an  ejectment  for  the  land.  But  where  there  is 
one  only  security,  namely,  the  grant  of  the  rent  charge, 
upon  which  the  law  allows  a  remedy  against  the  land  and 
against  tiie  person,  the  doctrine  above  discussed  seems  to 
depend  upon  this  principle,  that  the  grantee  may  elect  one 
of  the  two,  and  shall  be  bound  by  that  election.  There 
appears  nothing  to  confine  the  personal  remedy  to  the 
action  by  annuity,  it  seems  only  to  be  a  question  between 
a  persond  or  a  red  remedy ;  and  if  the  grantee  choose  the 
former,  he  is  bound  by  his  election,  whatever  form  of  ac^ 
tion  he  may  have  adopted. 

Hitherto  it  has  been  considered  that  the  law  authorises 
the  grantee  to  elect  whether  he  will  treat  the  grant  as  a 
charge  on  the  land,  or  as  a  personal  charge.  This  option 
arises  on  a  deed,  and  even  in  that  it  may  sometimes  be  a 
question  of  construction,  whether  one  fimd  only  has  been 
charged  or  both.  But  in  the  case  of  wills  and  devises  the 
question  not  unirequently  arises. 


(a)  Co.  L.  144,  b. 


(6)  3  Leo.  164. 


(c)  AimnitieB»p*^M« 
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This  rule  seems  to  be  e8tabUBhed|(a)  and  is  fiirther  OUAP*VL 
ezpUined  by  the  following  cases^  that  a  general  charge  is  mcujuty. 
a  charge  upon  the  personalty  primarilyi  and  there  must  be 
express  words,  or  an  appaient  intention  to  postpone  or 
exclude  it,  so  as  to  throw  it  iqpon  the  land.  In  Fitzgecald 
V.  Field,  (6)  a  testator  by  his  will  directed  that  with  the 
money  arising  fixMa  his  personal  estate,  bequeathed  to 
trustees,  (which  was  to  be  first  so  applied,)  and  from  the 
sale  or  mortgage  of  certain  real  estates,  devised  to  the  same 
trustees  for  a  term  of  years,  the  annuities  thereinafter 
given  should  be  paid;  and  he  afterwards  bequeathed  an 
annuity  secured  by  powers  of  distress  and  entry.  By  a 
codicil,  he  bequeathed  his  personalty  and  the  residue  of 
his  real  estate  to  other  trustees,  upon  the  trusts  already 
mentioned,  and  gave  an  annuity  to  A.  M.  which  he  charged 
on  the  residue  of  his  real  estate,  and  secured  by  a  power 
of  distress.  It  was  held  by  the  Master  of  the  Rolls,  that 
the  personalty  was  primarily  liable,  and  that  the  real  estate 
was  only  charged  as  an  auxiliary  fund. 

Again:  in  Cole  v.  Turner, (c)  a  testator  gave  an  annuity 
and  pecuniary  legacies,  and  then  devised  all  the  rest, 
residue  and  remainder  of  his  freehold,  copyhold,  and  lease- 
bold  property,  to  trustees  for  the  use  and  benefit  of  his 
children*  Here  the  Master  of  the  Rolls  held,  that  die 
annuity  was  well  charged  upon  the  freehold,  copyhold,  and 
leasehold  property,  though  given  prior  to  the  devise  of  the 
latter. 

But  where  a  testator  devised  a  rent  charge  of  SOOL  by 
his  will,  payable  half-yearly  at  stated  periods,  with  a  power 
of  entry,  and  afiierwards  by  a  codicil,  attested  by  two  wit- 
nesses only,  reciting  that  he  had  bequeathed  in  his  will 
only  SOfH.  a-year,  gave  '^  an  additional  sum  of  100/.  a-year 
more,  payable  to  him  aa  mentioned  in  my  will,"  the  Lord 
Chancellor  held,  that  there  was  no  implication  that  the 
fund  abould  be  the  same;  and  that  the  words  " payaUe  as 

(•)  A.  G.  T.  Downkig,  Amb.  672;    1  Diok.  417.    BfowB  v.  CluOoDi 
3  Sim.  235. 
{h)  I  Rm*  416;  42t.  (c)  4  BrntB.  S7«. 


220  THE  LAW  OF  ANNUITIES 


OP  TUB 
'BECUBITY 


CHAP.  VI.  mentioned  in  my  will"  only  described  Che  time,  mode,  and 
place  of  payment.  He,  therefore,  decided  that  the  latter 
~  was  a  personal  charge,  which  decision  was  confirmed  on 
appeal  in  the  House  of  Lords,  (a) 

In  a  very  late  case,  a  testator  devised  lands  to  R.  in  fee» 
and  after  reciting  that  he  had  executed  a  bond  for  the  due 
payment  of  an  annuity,  he  charged  the  land  so  devised,  and 
also  the  said  devisee,  his  heirs,  executors,  and  adminis- 
trators, with  the  payment  of  die  annuity.  He  then  gave 
divers  pecuniary  legacies,  and  bequeathed  the  residue  by 
his  codicil  to  R.  and  W.  equally.  It  was  decided  by  the 
Master  of  the  Rolls,  and  the  Lord  Chancellor  Lyndhurst 
on  appeal,  to  be  primarily  a  charge  upon  the  lands  devised, 
and  upon  R.  personally,  in  exoneration  of  the  personal 
estate,  {b) 

So  where  lands  were  devised  to  A.  for  life,  remainder  to 

B.  in  fee,  subject  nevertheless  to  and  charged  and  charge- 
able with  the  payment  of  the  yearly  rent  or  sum  of  201.  to 

C.  D.  during  her  life,  payable  by  A.  as  long  as  she  should 
live,  and  after  her  decease  to  be  paid  by  B.,  it  was  held  that 
this  was  a  direct  charge  on  the  laud,  and  not  a  personal 
obligation  only,  and  a  distress  was  held  valid,  (c) 

Where  a  testator  devised  hi!;  estate  to  his  executor,  and 
desired  him  to  pay  an  annuity  to  his  heir  at  law,  without 
expressly  charging  it  thereon,  a  Court  of  Equity  held  die 
land  to  be  liable,  {d) 

At  common  law,  it  has  been  seen,  the  grantee  might  elect 
to  take  the  charge  as  a  real  or  personal  charge,  and  would 
be  bound  by  his  election.  Something  like  this  has  occur- 
red in  a  late  case,  {e)  where  an  annuity  was  bequeathed  so 
as  to  be  in  truth  a  charge  on  the  testator's  personalty,  but 
for  many  years  it  was  paid  by  the  owner  of  the  real  estate, 
having  been  treated  as  a  charge  thereon,  and  the  legatee  not 

(a)  Wright  V.  Lonl  Cadogao»  2  Eden,  239 ;  1  B.  P.  C.  486,  ed.  To. 
(ij)  Welby  V.  Rockcliffe,  1  Rum.  &  M.  671. 

(c)  BuUery  v.  Robioson,  3  Bing.  392)  11  Mo.  262.    See  Caudiey  ▼. 
Kingsmill,  Noy,71 ;  Moore,  592. 

(d)  Elliott  ▼.  Hancock,  2  Vero.  143.     (e)  Brown  t.  Clutoo,  d  Sim.  235. 


AND  BENT  CHARGES.  921 


having  claimed  it  from  the  executor  when  a  suit  was  insti-    CHAP.  VU 
tuted  for  administration  of  the  personal  estate.     The  pos-      security. 
sessor  of  the  real  estate  refusing  to  pay  it,  the  Vice  Chan- 
cellor  would  not  allow  the  parties  who  had  after  many  years 
become  interested  in  the  personalty  to  be  charged  with  it. 

Some  difficulty  has  also  been  found  in  determining  the  Some  difficulty 
extent  of  the  charge  on  the  lands,  or  how  far  the  security  ho^^fal'thj*"^ 
extends.     This  is  a  question  of  construction,  depending  charee  extends 
upon  each  particular  case,  but  the  following  have  occurred. 
One  Lady  Finch  granted  to  her  son,  Henry  Finch,  a  rent 
of  201.,  issuing  out  of  her  manor  of  £.,  among  others,  by 
the  name  of  her  manors  of  E.,  O.,  P.,  and  S.,  and  of  the 
messuages,  lands,  tenements,  and  hereditaments,  situate  in 
the  parishes  of  E.  W.  and  C.  or  elsewhere,  in  the  said 
county,  to  the  said  manors,  or  any  of  them,  in  any  way 
belonging  or  appertaining.    She  had  land  in  the  parish  of 
C,  not  belonging  to  any  of  those  manors,  and  the  Court 
held  that  the  rent  was  not  charged  upon  this,  that  the  con- 
cluding part  of  the  sentence  applied  to  all  the  previous 
words,  (a) 

So  where  one  Rainsford  possessed  a  term  of  thirty  years 
in  a  farm  called  Crewelfield  Grange,  divided  into  several 
parcels,  one  of  which  was  called  Hobbesfield;  his  executor 
demised  all  the  Grange  except  Hobbesfield  to  Bere,  and 
Hobbesfield  he  demised  to  Frecleton,  and  afterwards 
granted  the  residue  of  the  term  to  Bere  and  Frecleton 
jointly*  The  reversioner,  who  was  entitled  to  the  freehold, 
granted  a  rent,  issuing  out  of  all  his  lands  called  Cr. 
Grange,  lately  in  the  occupation  of  Rainsford,  and  now  in 
the  tenure  and  occupation  of  Bere*  It  was  held,  that 
Hobbesfield  was  not  charged,  because,  though  the  land 
might  be  said  to  be  in  the  tenure  of  Bere  and  Frecleton, 
yet  Hobbesfield  was  not  in  the  occupation  of  Bere.  (6) 

Where  two  manors  were  known  by  the  name  of  Walden, 
one  of  smaller  value  than  the  other,  and  a  rent  was  charged 

(a)  H.  FiDch's  Case,  6  Co.  39  ;  Pratt  v.  Moon,  YeW .  82. 
(6)  QgneVs  Case,  4  Co.  50. 
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on  the  manor  of  Walden^  without  ita  being  specified  which, 
it  was  held  that  the  more  valuable  was  charged,  (a) 

The  will  was,  I  devise  my  lands  in  the  parishes  of  A« 
and  B.  to  J.  S.,  and  I  devise  a  rent  to  J.  N.  out  of  my 
land  in  the  parish  aforesaid;  Lord  Holt  held  it  good  to 
charge  the  lands  in  both  parishes,  (b) 

The  party  who  grants  a  rent  should  have  a  sufficient 
estate  in  the  land  to  support  the  charge.  If  seised  in  fee, 
he  can  undoubtedly  make  a  valid  grant,  and  it  is  a  point 
for  the  grantee's  own  consideration  whether  the  grant 
exceed  the  value  of  the  land.  It  is  obvious  that  the  grantee 
who  advances  a  valuable  consideration  for  the  grant  of  a 
rent  should  careiuUy  examine  the  value  of  the  land  charged, 
and  make  full  inquiries  as  to  whether  there  be  any  previous 
incumbrances,  whether  mortgages,  judgments,  or  other 
annuities,  which  affect  the  land  and  diminish  its  value. 

As  to  a  defective  title,  where  a  party  charges  an  estate 
to  which  he  has  not  a  valid  title  at  the  time,  he  will,  never* 
theless,  be  estopped  by  the  terms  of  the  instrument  by^ 
which  it  was  conveyed,  though  it  were  a  lease  and  release, 
from  denying  the  charge,  if  at  any  future  time  he  acquires 
a  valid  title  thereto,  (c) 

It  will  be  well  to  consider  somewhat  in  detail  the  parties 
who  can  give  a  valid  security  for  the  grant. 

A  disseisor  may  make  a  charge  by  way  of  grant  of  an 
annuity  to  continue  until  his  title  shall  be  defeated,  but  a 
disseisee  cannot  make  a  valid  charge  to  take  effect  at  law, 
even  afler  his  seisin  shall  be  restored  ;(rf)  because  no  grant 
of  an  interest  in  land  is  available  where  the  grantor  has  not 
the  possession  or  present  right  to  the  enjoyment. 

A  tenant  in  tail  cannot  grant  a  rent  so  as  to  bind  his 
successors,  except  by  way  of  collateral  warranty,  or  where 
the  estate  has  been  legally  benefited  thereby,  as  if  an 
existing  charge  or  claim  has  been  thereby  relieved,  (e)    In 


(a)  Harding  ▼.  Count.  Su^lk,  1  8vo.  Rep.  Ch.  138. 
lb)  Anon.  12  Mod.  375. 

(c)  Bensley  v.  Burdon,  2  S.  &  S.  519.    Newton  t.  Weeks,  Aleyn,  79. 

(d)  2  Pr.  Abs.  400,  404.  (e)  Co.  L.  343  b.    See  Chap.  VIII. 
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such  cases  the  succeeding  tenant  in  tail  will  be  bound,  if    CHAP.  Vli 
the  warranty  would  have  extended  to  him,  or  if  the  rent  be 
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a  fair  and  reasonable  equivalent  for  the  previous  charge.  ^ 
If,  however,  the  tenant  in  tail  afterwards  levy  a  fine  or 
sufier  a  recovery,  the  rent  which  he  had  granted  before 
will  be  valid  to  the  full  extent  granted,  because  by  the 
original  grant  he  was  estopped  himself  firom  denying  his 
title  to  grant  so  much,  and  after  he  has  defeated  the  entail, 
no  one  can  claim  the  land  but  under  him  and  will  be 
equally  estopped. 

A  case  in  equity  (a)  may  be  introduced  where  a  tenant  in 
tail,  under  a  settlement,  encouraged  one  to  purchase  a  rent 
charge,  devised  by  the  settlor  to  the  younger  brother  of  the 
tenant.  The  Lord  Keeper  decreed  that  he  should  confirm 
the  rent  charge  or  redeem  it.  For  though  the  tenant  was 
ignorant  of  the  settlement  at  the  time,  yet  he  ought  to  have 
known  his  own  title  when  he  encouraged  another  to  take  a 
charge  upon  it 

It  is  a  very  frequent  practice  to  give  persons  entitled  to  Under  powers, 
a  life  or  other  limited  interest  in  land,  power  to  grant  rents 
for  specified  purposes,  as  especially  under  settlementSi 
where  the  father  is  authorised  thus  to  provide  ft)r  younger 
children.  The  power  given  must  be  strictly  conformed  to, 
otherwise  the  charge  will  fail;  though  a  fair  and  reasonable 
interpretation  is  put  upon  the  terms  of  the  power*  Thus  it 
was  held  that  a  power  to  grant  an  annuity  for  the  lives  of 
A.  B.  and  C.  was  considered  to  be  well  executed  by  a  grant 
for  three  lives  and  the  longer  liver.  (6) 

But  where  the  tenant  for  life  has  a  power  to  raise  a  sum 
of  money  by  a  charge  on  lands,  the  grant  of  an  annuity  out 
of  such  lands  cannot  in  all  cases  be  taken  to  be  a  good 
execution  of  the  power.  Yet  in  one  case,  which  was  made 
up  of  various  peculiar  circumstances,  an  annuity  was  sup- 
ported when  granted  by  a  tenant  for  life  who  had  such  a 
power,  (c)    It  has  been  decided  that,  under  a  power  to 

(a)  Hobbt  V.  Norton,  1  Vera.  18^,*  3  Ch.  C.  12S. 

(6)  Alsop  V.  Pine,  3  Keb.  44. 

(c)  Marnell  v.  Blake,  4  Dow,  P.  C.  240;  2  Ba.  k  Be.  35. 
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appoint  to  children  for  such  estate  and  estates  and  in  such 
shares  and  proportions  as  the  parent  should  think  fit,  the 
limitation  of  a  rent  charge  was  a  good  appointment.  But 
on  the  other  hand  it  has  been  held,  that  a  power  of  ap- 
pointment for  such  interests  or  otherwise  as  the  party 
should  specify,  did  not  authorise  a  limitation  of  a  rent 
charge.  Sir  E.  Sugden  expresses  an  opinion  that  the 
former  case  would  now  be  supported,  (a) 

A  power  to  charge  a  rent  on  a  part  of  an  estate  will  not^ 
even  in  equity,  warrant  a  charge  on  the  whole,  because  m 
such  cases  the  intent  is  clear  that  the  whole  shall  not  be 
incumbered ;  and  a  power  to  settle  part  of  an  estate  of  given 
value  will  not  authorise  the  grant  of  a  rent  of  the  same 
value  on  the  whole.  (6) 

A  married  woman  had  power  to  appoint  a  certain  sum  of 
money  among  her  next  of  kin;  by  her  will  she  appointed 
to  her  nephew,  but  directed  him,  in  consideration  thereof, 
to  pay  his  mother  an  annuity  for  her  separate  use,  and  to 
enter  into  a  bond  for  its  due  payment  He  died  before  the 
testatrix,  but  though  the  appointment  fiiiled  as  to  him. 
Lord  Hardwicke  held  that  the  annuity  remained  a  charge 
on  that  fund*  (c) 

Strictly  speaking,  a  termor,  having  only  an  interest  in 
land  for  a  certain  term  of  years,  cannot  grant  a  freehold 
interest  thereout;  and  therefore  the  grant  of  a  rent  for  life 
charged  on  a  term  for  years  would  be  invalid.  But  it  has 
been  held  that  this  amounts  to  a  grant  for  the  residue  of 
the  term,  if  the  annuitant  shall  so  long  live,  and  the  land  is 
charged  to  that  extent ;  (d)  in  which  case  the  grantee  has  a 
chattel  interest  only,  and  in  the  case  of  a  bequest  it  is  a 
legacy  cognizable  by  the  ecclesiastical  courts,  (e) 

Where  a  man  having  a  freehold  interest  in  certain  lands, 
and  also  possessed  of  a  term  of  years  in  others,  grants  a 

(a)  Sttgd.  Powers,  450. 

(6)  lb.  453.    Hervey  ▼•  Hervey,  1  Atk.  561. 

(c)  Oke  V.  Heath,  1  Ves.  aen.  135. 

(d)  St.  Auby's  C.  Cro.  £1.  183;  Plow.  524;  Co.  L.  147  b;  Butt's  C. 
7  Co.  28. 

(e)  Ramsey  t.  Rom,  1  Sid.  279. 
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rent  out  of  both  for  life  or  in  fee,  with  a  power  of  distress    CHAP.  VI. 

or  THE 
SECURITY. 


in  both  lands,  the  rent  is  held  to  issue  out  of  the  freehold        ^^  '^"^ 


lands,  though  the  grantee  has  a  power  to  distrain  in  the 
latter  as  an  additional  security,  (a)  In  like  manner  when  a 
grantor  charges  a  rent  upon  lands  of  which  he  is  seised  in 
fee,  and  also  upon  others  of  which  he  is  seised  in  fee  tail 
only,  on  his  death  the  whole  rent  shall  be  charged  upon 
the  fee  simple  lands,  and  not  be  apportioned  as  in  the  case 
of  rent  service.  So  if  the  grantor  recover  one  of  the  acres 
charged  by  title  paramount,  the  whole  shall  be  charged  on 
the  others,  (b) 

Such  being  the  legal  effects  of  these  grants,  care  should  How  such 
be  taken  in  pleading  them  that  they  be  stated  accordingly,  bTplwdod! 
The  rent  in  the  former  instance  should  be  stated  to  be  a 
chattel  interest,  and  the  latter  to  issue  out  of  the  freehold,  (c) 

But  can  a  lessee  for  term  of  years  grant  a  rent  charge 
out  of  the  lands  leased  to  him?  In  the  mode  which  is 
ordinarily  adopted,  the  lessee  assigns  or  underlets  his 
term  to  a  trustee  on  trust,  that  he  shall  continue  to  occupy 
so  long  as  he  pays  the  rent,  and  that  on  his  default  the 
trustee  shall  enter  on  the  land  and  take  the  profits,  or  shall 
have  power  to  distrain  upon  the  grantor,  who  is  made  a 

tenant  of  the  trustee.     It  is  said,  however,  in  v. 

Cooper,  {d)  by  the  court,  that  a  rent  charge  cannot  issue  out 
of  a  term  of  years.  The  note  of  the  case  is  not  very  dis- 
tinct and  the  report  is  not  given  at  length,  neither  is  it 
clear  what  is  actually  meant  by  this.  Certainly  the  cases 
cited  above  from  Cro.  El.  7  Coke  and  Siderfin,  seem  to 
recognise  the  validity  of  a  grant  by  a  termor,  but  it  does 
not  appear  that  those  were  leases  on  which  rents  were  re- 
served. There  seems  to  be  this  objection  to  the  grant, -rthe 
lessor  has  leased  his  land  with  the  power  of  distress  neces- 
sarily incident  to  his  right,  can  the  lessee  by  his  grant 
diminish  that  security,  which  he  would  do  if  he  could 
authorise  another  to  distrain  for  a  rent  charge,  against 
whom  the  original  lessor  could  have  no  remedy  for  his 

(o)  Butt's  C,  7  Co.  23.  (ft)  Co.  L.  148  b. 

(c)  BpU'8  Case.  (d)  2  Wils.  375, 
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Rent  to  issue 
oat  of  lands 
with  power  to 
distrain  in 
others. 


As  to  copyhold 
lands. 


rent  ?  Formerly,  if  the  rent  would  have  amounted  to  a  rent 
seek  it  would  have  been  invalid,  because  the  only  remedy 
for  such  a  rent  was  an  assize,  and  that  would  not  lie  whert 
there  was  only  a  chattel  interest,  (a) 

It  seems  anciently  to  have  been  a  common  practice  to 
grant  a  rent  to  issue  out  of  certain  lands,  with  a  power  of 
distress  over  certain  other  lands  also.  The  rent  was  not 
considered  as  charged  upon  the  latter,  but  upon  those  from 
which  it  was  to  issue,  while  the  power  of  distress  over  the 
others  was  in  the  nature  of  a  penalty  to  secure  the  due 
payment.  Hence,  if  the  former  lands  were  evicted,  the 
whole  rent  was  extinguished,  though  the  latter  remained, 
but  it  was  not  affected  by  the  eviction  of  the  latter,  (b)  So, 
if  the  grantee  purchase  part  of  the  latter  lands,  the  rent  is 
not  extinguished,  whereas  it  is  lost  if  he  purchase  part  of 
the  former. 

In  construction  of  the  grant,  it  was  held  indeed  that  a 
grant  to  distrain  in  the  manor  of  S.  for  a  rent  of  40s,  was 
a  grant  of  a  rent  charge  out  of  S.  (c)  But  if  a  rent  were 
granted  to  issue  out  of  the  manor  of  D.  with  a  power  to 
distrain  for  it  in  the  manor  of  S.  also,  it  was  only  a  rent 
charge  in  D.  In  the  former  case,  if  it  were  not  held  to  be 
the  grant  of  a  rent,  it  would  not  amount  to  any  thing, 
which  difficulty  did  not  arise  in  the  latter,  (d) 

In  regard  to  copyholds,  it  is  laid  down  by  Lord  Coke, 
that  rents  cannot  be  granted  by  copy,  because  they  are  not 
in  tenure,  and  cannot  be  holden.  (e)  In  Gilbert  on  Tenures, 
p.  331,  it  is  stated  that  rent  charges  may  be  so  granted,  and 
afterwards,  in  the  same  page,  it  is  said  they  cannot,  unless 
appendant  to  some  other  thing.  But  the  better  opinion  is 
that  they  cannot  be  so  holden,  as  also  they  cannot  be  sur- 
rendered. Although,  however,  a  rent  created  out  of  a 
copyhold  may  not  be  alienable  at  law,  by  the  surrender  of 
the  grantee  and  admittance  of  the  assignee,  yet  it  is  a  title 
which  will  be  supported  in  equity,  if  the  assignment  be 


(a)  Bac.  Abr.  Rents,  G.  p.  347. 
(6)  Co.  L.  147. 
(c)  Dyer,  23.  a. 


(d)  Co.  L.  147. 

(e)  Co,  Cop.  s.  43.  Supp.  s.  17. 
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made  for  a  valuable  consideration,  and  the  tenant  of  the    CHAl^.  vi. 
copyhold  will  be  compelled  to  pay  the  rent,  (a)  sB^Bixy. 

When  the  tenant  of  a  copyhold  wishes  to  charge  his   

copyhold  as  a  security  for  an  ani^uity,  his  proper  course  is 
to  surrender  thp  premises  to  the  grantee  or  a  trustee^  upon 
condition  that  if  the  annuity  be  paid,  then  the  surrender 
shall  be  void;  but  if  default  be  made' in  the  payment 
thereof,  then  the  surrenderee  shall  hold  the  premises,  in 
trust  to  pay  the  annuity  out  of  the  rents  and  profits,  and 
the  surplus  to  the  surrenderor.  In  ordinary  practice  the 
surrender  is  not  actually  made,  to  avoid  the  expense  of  the 
fees  and  stamps  on  admissions,  but  the  grantee  remains 
satisfied  with  the  covenant.  If  the  arrears  at  any  time  reach 
the  value  of  the  copyhold,  it  will  be  then  proper  to  enforce 
the  surrender. 

As  to  the  lord  of  a  manor,  he  cannot  of  course  charge  Charge  by  the 
the  lands  in  the  possession  of  a  copyholder  with  a  rent.  J^J^^/  ^^ 
But  there  is  a  question  which  is  not  altogether  settled, 
whether  a  charge  made  by  the  lord  will  attach  upon  a 
copyhold,  which  afterwards  comes  into  his  hands,  and  is 
then  re-granted  out  by  him.  In  Walton's  C.  in  Dyer, 
070.  b.,  this  distinction  is  taken.  '^  If  the  lord  grants  a 
rent  to  B.  gut  of  the  manor,  and  afterwards  grants  an 
escheated  copyhold  to  A.,  the  latter  comes  in  subject  to 
the  charge.  But  it  is  otherwise,  perhaps,  if  an  ancient 
copyholder  had  surrendered  to  A.,  and  the  lord  had  only 
admitted  him  accordingly."  The  same  distinction  is  cited 
in  1  Leon.  4*  But  in  Sammer  and  Force  (6)  it  was  decided 
by  the  Court  of  King's  Bench,  that  the  lord's  grant  will 
not  attach  upon  an  escheated  copyholder,  which  he  grants 
out  again,  because  the  copyholder  comes  in  above  the  grant, 
namely,  by  the  custom.  And  it  is  stated  there  that  in  Swain 
V.  Becket,  the  case  in  Dyer  had  been  overruled.  Certainly 
in  Swayne's  case,  reported  in  10  Coke's  Rep.  p.  63,  it  is 
said  to  have  been  adjudged  that  the  lord's  widow  shall  not 
claim  dower  out  of  the  new  copyhold,  and  so  the  copyholder 

(a)  Spindler  v.  Wilford,  2  Vera.  16.  (b)  2  Br.  &  G.  208. 
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CHAP.  VI.  ^iiQ  comes  in  by  voluntary  grant  shall  not  be  subject  to  the 
sKcuRiTv.  charges  or  incumbrances  of  the  lord  before  the  grant,  which 
was  affirmed  to  be  good  law.  Anfl  in  the  report  of  the  same 
case,  in  Moore  (a)  it  is  said,  *'  So  of  a  rent  granted  out  of  a 
manor,  a  copyholder  who  comes  in  by  grant  after  the  grant 
of  the  rent,  shall  not  be  charged  with  the  rent."  Popham, 
A.  G.,  in  argument  of  the  case  referred  to  in  Coke's  Re- 
ports, (b)  says,  ^'  If  the  lord  of  a  manor,  after  his  marriage, 
grant  a  rent  out  of  customary  land,  and  afterwards  grants 
the  same  land  to  a  copyholder  for  life,  his  widow  shall  have 
her  dowry  discharged  of  the  rent,  but  the  copyholder  shall 
be  charged."  And,  indeed,  in  the  case  of  Sammers  and  Force, 
Lord  Coke  seemed  to  think  that,  if  a  rent  be  granted  out  of 
certain  specified  land,  and  that  be  granted  out  again,  after 
an  escheat,  that  then  it  should  be  charged,  because  it  was 
so  expressly.  Lord  C.  B.  Gilbert  (c)  says,  that  in  some 
cases  the  rent  may  be  charged  upon  the  copyhold  so 
granted  out  after  escheat,  and  he  distinguishes  between  a 
rent  and  other  incumbrances,  as  dower  or  a  statute,  because 
the  former  operates  forthwith,  whereas  the  latter  may  not 
be  an  actual  charge  at  all,  or,  at  least,  not  till  the  fresh 
grant  has  been  made:  But  Watkins,  in  his  note  on  the 
passages,  contends,  that  the  lord's  grant  of  the  rent  cannot 
operate  as  ia  charge  upon  a  copyhold  voluntarily  granted 
by  the  lord.  Reference  is  made  by  him  to  a  case  in 
2  Leon.  109.  152.  and  3  Leon.  59,  but  it  seems  to  turn 
entirely  upon  the  statute  32  Hen.  VIII.  c.  37,  and  will  be 
considered  hereafter.  The  result  of  the  inquiry  seems  to 
lead  to  the  conclusion  that  the  land  will  not  be  charged  in 
the  possession  of  the  new  copyholder,  {d) 
Rent  cannot  be  A  rent  cannot  be  charged  upon  any  merely  incorporeal 
cX'Ji^nnter.  ^'^S^^^^  ^^^  subject  to  a  distress,  or  which  in  early  times 
ests.  could  not  have  been  viewed  in  an  assize.     Hence  a  rent 

cannot  be  charged  on  a  rent,  as  already  observed,  nor  on 
a  piscary,  common,  or  any  similar  franchise,  though  an  as* 

(a)  Swayne  v.  Becket,  p.  811.  (6)  Cham.  &  Dove's  C.  1  I^n.  16. 

(r)  Ten.  202.  (d)  See  1  Walk.  Cop.  45, 
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signment  of  such  property  may  no  doubt  be  made  so  as  to     CHAP.  VI. 
secure  an  annuity,  or  the  deed  itself  may  be  available  as  a      sEcuiin"Y. 
grant  of  an  annuity,  (a)  ' 

When  a  rent  is  granted,  it  is  customary  for  the  grantor  Where  two 
to  create  a  term  of  years,  and  vest  it  in  trustees,  to  secure  olt^?the  wm^ 
the  payment  thereof.  In  law  this  will  raise'  a  disability  on  property, 
the  part  of  the  grantor. to  constitute  any  other  charge  upon 
the  land  while  the  term  continues  in  force,  because,  legally, 
he  ceases  to  be  in  possession,  (d)  Hence  the  grantee  of  a 
subsequent  annuity  will  have  no  right  to  distrain  on  the 
land,  which  is  protected  by  the  term.  But  it  has  been 
decided  on  a  writ  of  error  in  the  Exchequer  Chamber,  (c) 
that,  as  at  common  law  the  mere  grant  of  a  term  does  not 
pass  the  possession  of  the  land,  without  an  entry,  sudh 
creation  of  a  term  would  not  of  itself  defeat  the  distress  of 
a  subsequent  grantee  of  a  rent.  In  the  case  before  them, 
however,  the  deed  creating  the  term  contained  the  words 
bargain  and  sale,  as  well  as  demise^  and  it  was  urged  that 
it  might  operate  as  a  conveyance  under  the  statute  of  uses, 
in  which  case  no  entry  was  requisite.  But  the  Court  held 
diat  that  was  at  the  election  of  the  grantee,  and  until  he 
elected  to  take  it  as  a  bargain  and  sale,  it  must  be  consi- 
dered as  a  common  law  conveyance ;  and  there  not  having 
been  an  election,  it  did  not  prevent  tlie  distress.  A  ques- 
tion was  afterwards  raised  whether,  if  the  election  be  made, 
its  effect  would  relate  to  the  original  creation  of  the  term, 
or  would  only  operate  from  the  time  when  made,  but  xhe 
case  was  compromised,  (d) 

It  is  clear  that  this  is  a  most  important  decision,  as  it 
removes  one  of  Jhe  remedies  which  a  grantee  of  a  rent  may 
have  at  law,  namely,  the  distress,  since  the  existence  of  a 
term  previously  granted  will  prevent  the  power  of  resorting 
to  it.  At  the  same  time,  a  difficulty  is  also  imposed  upon 
the  termor,  as  evidently  an  actual  entry  will  in  many  cases 

(a)  Co.  L.47  a.   144  a. 

(b)  Myles  V.  Willoughby,  Cro.  E.  647. 

(c)  MiUer  t.  Greeo,  8  Bing.  92  ;  2  Cr.  5(  J.  142. 

(d)  £x  reUtioDs. 
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nij  for  an  an- 
nuity, 


Some  property 
not  chargeable* 


be  very  inconvenient,  and  in  numerous  instances  now  ex- 
isting has  not  been  made. 

Such  remarks  having  been  made  upon  the  real  security 
for  the  rent,  it  is  fit  to  turn  to  the  personal  security.  The 
first  in  point  of  legal  estimation  is  the  covenant  by  which  the 
grantor  binds  his  person,  and  therefore  his  peronal  effects, 
to  the  due  payment  of  the  annuity.  This  obligation  may 
be  in  the  express  form  of  a  covenant,  or  contained  in 
the  condition  to  a  bond,  or  in  the  defeasance  to  a  warrant 
of  attorney,  as  already  mentioned.  But  the  writ  of  execu- 
tion, which  might  be  sued  out  on  any  judgment,  to  be  re- 
covered on  any  of  these  instruments,  would  not  touch  a 
species  of  property  which  is  frequently  possessed  by  persons 
who  find  it  convenient  to  adopt  this  contract.  Thus  a  party 
may  be  possessed  of  a  life  interest  in  the  dividends  of  stock 
in  the  funds,  or  canal,  or  similar  shares,  or  be  entitled  to 
receive,  in  the  shape  of  salary  or  pension,  annual  payments, 
which  will  be  a  good  security  for  the  due  discharge  of  the 
annuity,  yet  on  the  mere  writ  of  execution  none  of  this 
property  would  be  available  for  the  grantee.  The  latter  is 
therefore  always  desirous  to  have  that  property  so  settled 
as  to  form  a  substantial  security  for  him.  In  general  this 
may  be  done  according  to  the  grantor's  interest  therein, 
the  conditions  attendant  upon  his  estate,  and  the  circum- 
stances which  belong  to  the  grant  of  the  annuity  itself. 
Either  the  fund  is  assigned  to  the  grantee  himself,  with 
power  to  take  the  payments  and  discharge  his  own  demand 
thereout,  paying  over  the  residue  to  the  grantor,  or  the 
trustee  who  has  to  pay  the  same  to  the  grantor  is  directed 
to  pay  so  much  as  the  annuity  may  amoupt  to  over  to  the 
grantee.  Such  assignments,  if  not  available  in  law,  will 
however  be  enforced  in  equity.  But  the  various  interests 
of  individuals  in  property  are  so  diversified  that  it  is  im- 
possible to  point  out  the  mode  by  which  the  best  security 
may  be  made  ;  in  each  particular  case  some  peculiar  form 
will  be  requisite,  which  must  be  settled  by  the  -parties  at 
the  time. 

Yet  there  are  some  exceptions  to  the  general  power 
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which  individuals  possess  of  charging  their  property,  and     CHAP.  VI. 
they  occur  in  cases  where  the  property  is  of  a  public  nature,      •k^mw. 
and  is  granted  to  the  owner  to  enable  him  to  perform  cer-  ~ 

tain  public  duties.  This  for  the  most  part  applies  in  eccle- 
siastical property,  and  the  salaries  and  pensions  paid  to 
persons  filling  public  offices. 

In  regard  to  spiritual  persons,  their  duties  are  for  the  ^^e  oroperty  of 
general  benefit  of  the  public,  and  their  employments  are  ^  ^  ^^' 
directed  to  the  maintenance  and  government  of  the  church, 
or  the  instruction  and  spiritual  guidance  of  their  fellow 
subjects ;  nor  can  they,  consistently  with  the  due  discharge 
of  those  duties,  apply  their  attention  to  the  acquirement  of 
temporal  property.  To  enable  the  ministers  of  the  church 
to  perform  their  functions  with  dignity,  decorum,  and 
decency,  according  to  the  rank  and  station  which  each 
individual  fills,  certain  endowments  and  possessions,  the 
principal  of  which  are  the  tithes,  have  been  appropriated  to 
them,  and  the  law  supports  that  provision.  But  at  the 
same  time  that  it  does  this,  it  restrains  its  alienation  or 
interception,  and  will  not  allow  it  to  be  diverted  from  its 
intended  object.  Hence  a  bishop  cannot  diminish  the  re- 
venues of  his  see  by  the  grant  of  rents  thereout,  neither 
can  any  clergyman  charge  his  benefice  so  as  to  assign  the 
accruing  profits.  It  has  been  thought  that  this  principle 
was  a  part  of  the  common  law.  Mr.  Plowden,  in  his  trea- 
tise, (a)  has  advanced  that  position,  and  defended  it  with 
learning  and  energy.  In  a  case  of  Mouys  v.  Leake  it  was 
urged  very  strenuously  upon  the  attention  of  the  King's 
Bench,  but  that  court  did  not  find  it  necessary  to  deter- 
mine the  point,  and  it  has  not  been  argued  in  subsequent 
cases. 

But  though  the  common  law  be  silent  on  this  subject,  charges  by 
the  legislature  has  not  been  so,  and  several  statutes  have  ^ho^^^^aUdf 
been  enacted  which  have  restrained  these  charges.     By 
the  Stat.  1  Eliz.  c.  19.  s.  5,  archbishops  and  bishops  are 
prevented  firom  charging  their  episcopal  possessions,  except 

(a)  P.  297. 
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CHAP.  VI.  by  leases,  as  therein  provided.  They  cannot' therefore  grant 
S4CUBITT.  a  rent  to  issue  thereout.  At  the  same  time  such  grant  is 
not  voidable  by  the  bishop  himself,  it  is  only  void  against 
his  successor,  (a)  But  there  is  an  implied  exception  of 
grants  to  the  possessors  of  ancient  offices  necessary  for  the 
maintenance  of  the  see.  (6)  A  grant  to  one  for  professional 
advice  rendered  and  to  be  rendered,  was  holden  not  to  be 
justified,  though  it  was  confirmed  by  the  Dean  and  Chapter, 
and  the  grantee  averred  that  the  grantor's  predecessors  had 
granted  reasonable  fees,  but  did  not  allege  that  this  fee  had 
ever  been  granted  before.  Neither  was  the  grant  of  a  rent 
to  two  who  filled  the  ofiice  of  steward  of  the  manors  of  the 
bishopric  valid,  it  being  shown  that  that  office  had  never 
been  granted  to  two  persons  before,  (c)  And  though  a 
bishop  may  grant  a  necessary  and  ancient  office  with  a  fee 
attached  to  it,  yet  if  any  additional  charge  be  created  beyond 
what  is  requisite  or  customary,  that  will  not  be  enforced 
against  the  successors,  though  the  original  grant  will  still 
remain  valid,  (d) 
Prohibitioos  on  By  stat.  13  Eliz.  c.  10.  s.  3,  ecclesiastical  and  collegiate 
collegiate  coipo-  corporations  are  restrained  from  granting  rents  so  as  to 

charge  their  property.  Hence  the  grant  of  an  annuity  by 
the  Dean  and  Chapter  of  Rochester  to  one  with  an  office, 
was  held  void,  it  falling  within  the  prohibition  of  this  act; 
for  though  it  was  alleged  to  be  an  ancient  office,  it  was  not 
said  that  the  annuity  was  ancient,  {e) 
On  the  paro-  But  a  more  extensive  statute,  as  it  has  proved,  was  the 

cergy.  js  Eliz.  c.  20,  which  applies  to  the  parochial  clergy.  It 
appears  that  formerly  a  parson  might  grant  a  rent  charge 
out  of  his  living,  if  the  patron  and  ordinary  consented  and 
confirmed  it,  which  would  be  valid  even  against  his  suc- 
cessor, even  though  it  should  not  commence  until  after  the 
grantor's  death.  (/)     Hence  the  prevalence  of  pensions 

(a)  B.  of  Salisbury's  C.  10  Co.  61,  b. 

(6)  Bolton's  C.  and  Dr.  Dale's  C.  lb. ;  Dyer,  370,  b. 

(r)  B.  of  Salisbury's  Case. 

(d)  n.  of  Chichester  v.  Fieeland,  Hridg.  29. 

(c)  Humphreys  v.  Powell,  1  Browol.  182. 

(/)  Lilt.  sect.  628,  648 ;  Dyer,  69,  a. 
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which  still  exist  in  some  places^  and  were  originally  rents     cHAP.  VI. 
charged  upon  benefices.     It  is  manifest  that  this  was  a      g^^^V. 

most  injurious  practice,  and  lead  to  great  frauds  upon  the  

revenues  of  the  church.  Accordingly  that  statute  was 
passed  in  the  words  of  tlie  preamble,  *'  That  the  livings 
aj^inted  for  ecclesiastical  ministers  may  not  by  corrupt 
and  indirect  dealings  be  transferred  to  other  uses."  After 
enacting  certain  regulations  regarding  leases  of  parsons  who 
do  not  reside  on  their  cure,  it  continued  to  enact  that  "  All 
cha^gings  of  such  benefices  with  cure  hereafter  with  any 
pension  or  with  any  profit  out  of  the  same  to  be  yielded  or 
taken,  hereafter  to  be  made,  other  than  rents  to  be  reserved 
upon  the  leases  hereafter  to  be  made  according  to  the  mean- 
ing of  this  act,  shall  be  utterly  void."  Tliis  was  only  tem- 
porary, and  was  renewed  by  the  14£liz.  c.  11.  s.  11.  By 
the  fifteenth  section  of  which,  after  reciting  '^  that  sundry 
evil  disposed  persons  have  defirauded  the  true  meaning  of 
the  said  statute  by  bonds  and  covenants  of  suffering  other 
persons  to  enjoy  ecclesiastical  livings  and  the  fi'uits  thereof, 
for  that  such  bonds  and  covenants  are  not  in  law  taken  to 
be  leases,  although  indeed  they  amount  to  such,'.'  it  is  enacted 
^*  that  all  bonds,  contracts,  promises,  and  covenants  here- 
after to  be  made  for  suffering  or  permitting  any  person  to 
enjoy  any  benefice  or  ecclesiastical  promotion  with  cure,  or 
to  take  the  profits  or  fruits  thereof,  other  than  such  bonds 
and  covenants  as  shall  be  made  for  assurance  of  any  lease 
heretofore  made,  shall  be  to  all  intents  and  purposes  ad- 
judged of  such  force  and  validity,  and  not  otherwise,  as 
leases  by  the  same  persons  made  of  such  benefices  and 
ecclesiastical  promotions  witlx  cure."  That  is,  they  are  to 
be  void  by  the  parson's  nonresidence. 

This  statute  was  continued  by  the  39  Eliz.  c.  18,  and 
again  by  43  Eliz.  c.  9,  with  this  addition,  '*  that  all  judg- 
ments hereafter  to  be  had  for  the  intent  to  have  or  enjoy  any 
lease,  contrary  to  the  said  statutes  or  any  of  them,  shall  be 
deemed  void,  in  such  sort  as  bonds  and  covenants  are  ap- 
pointed to  be  void  which  are  made  for  that  purpose."  The 
act  was  continued  by  1  James  I.  c.  25,  and  21  James  I. 
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CHAP.  VI.  c.  28,  and  by  3  Cha.  L  c.  4f,  was  made  perpetual.  By  the 
43  Geo.  III.  c.  84y  all  these  acts  were  wholly  repealed, 
whereby  the  power  which  the  beneficed  clergyman  had  at 
common  law  of  charging  his  beneficie  revived.  By  the 
57  Geo.  III.  c,  99,  B.  I9  this  statute  was  totally  repealed, 
and  so  much  of  the  previous  statutes  as  related  to  leases  of 
benefices  and  livings  and  the  residence  of  spiritual  persons 
on  their  benefices  was  also  repealed.  But  this  was  not  a 
total  repeal  of  those  statutes,  and  so  much  as  related  to  the 
chargings  of  benefices  was  therefore  revived.  During  the 
interval  between  the  7th  of  July,  1803,  the  date  of  the 
43  Geo.  III.  c.  84,  and  the  10th  of  July,  1817,  that  of  the 
57  Geo.  III.  c.  9,  annuities  charged  by  clergymen  on  their 
livings  are  valid,  {a)  In  a  late  case  an  annuity  was  granted 
during  that  period,  and  was  charged  upon  a  benefice  which 
was  demised  to  the  grantee  by  way  of  security.  After  the 
57  Geo.  III.  c.  99,  the  grantor  borrowed  a  sum  of  money 
and  redeemed  the  annuity,  but  directed  the  original  demise 
so  created  by  him  to  be  assigned  to  the  party  advancing 
that  money  and  also  other  sums,  as  a  security  for  die 
whole.  It  was  held  that  this  assignment  was  but  a  conti- 
nuance of  the  original  charge,  the  only  change  being  the 
reduction  of  the  annuity  to  common  interest,  and  therefore 
as  that  was  created  before  the  57  Geo.  III.  c.  99,  it  was  a 
valid  security,  (b)  Two  other  points  were  raised  in  this 
case,  the  first,  whether  the  statute  13  Eliz.  c.  20,  were  not 
entirely  repealed  by  the  57  Geo.  III.  c.  99,  and  the  other 
was  whether  the  rector  himself  could  avoid  the  charge.  No 
judgment  was  given  by  the  Court  of  King's  Bench,  where 
it  was  argued,  upon  either,  though  a  strong  opinion  was 
intimated  on  the  first,  that  it  was  not  repealed  as  fiir  as 
related  to  chargings.  However,  in  a  case  which  has  since 
come  before  that  court  from  the  Lord  Chancellor,  it  was 
certified  by  the  judges  that  the  statute  of  Elizabeth  is  not 
repealed  but  in  force  as  to  this  point,  (c)     It  was  also  their 

(a)  Doe  d.  Gates  v.  Somerville,  6  B.  &  C.  126:  9  D.  &  K.  100. 
(6)  Doe  d.  Broughton  v.  Gully,  9  B.  6c  C.  344;  4  M.  Sc  R.  249. 
(e)  Shaw  v.  Pritchard^  10  B.  &  C.  241 ;  6  M.  &  R.  180. 


AND  RENT  CHARGES.  S85 

opinion  that  the  incumbent  could  himself  avoid  this  charge,    CHAP.  VL' 
and  that  the  provision  was  not  made  for  the  benefit  of  the       ^^ 

successor  only.     Indeed  as  there  was  no  authority  at  tlie   

common  law  which  justified  a  parson  with  charging  his 
benefice  beyond  his  own  life^  unless  the  patron  and  ordinary 
confirmed  it,  there  seems  but  little  necessity  for  the  enact- 
ment if  the  incumbent  cannot  himself  avoid  the  grant 

An  opinion  prevailed  among  some  conveyancers  (a)  that 
an  annuity  might  be  secured  upon  a  church  living,  by  means 
of  a  lease  to  be  granted  by  the  rector  at  a  nominal  reserved 
rent  to  the  grantee  or  his  trustee,  and  that  this  being  a  lease 
which  would  have  fallen  within  the  first  prohibition  in  the 
statute  of  Elizabeth  now  repealed,  it  cannot  be  avoided. 
However,  in  the  above  case  of  Shaw  v.  Pritchard,  the 
C!ourt  of  King's  Bench  have  determined  that  such  a  lease 
is  in  substance  a  charge,  and  falls  within  the  existing  pro- 
hibition of  the  statute.  At  the  same  time  it  should  be 
noticed  that  the  Court  of  Exchequer  had  expressed  a  dif- 
ferent opinion  upon  this  same  charge,  (b) 

It  will  be  observed  that  the  statute  does  not  create  any  The  clen;yman 
incapacity  in  the  clergyman  to  grant,  it  only  forbids  his  J^d^pellJonally! 
charging  his  benefice  with  it.  Hence  he  may  charge  his 
person  or  any  other  property  which  he  may  possess,  and 
indeed  through  his  personal  obligation  he  may  charge  his 
living.  For  if  a  judgment  be  recovered  against  him  either 
on  his  covenant  or  bond,  or  on  a  warrant  of  attorney,  the 
usual  writs  of  execution  may  be  taken  out  against  him,  and 
among  these  is  the  process  of  sequestration,  which  issues 
against  his  living.  This  was  determined  in  Mouys  v» 
Leake,  (c)  There  a  clergyman  granted  a  rent,  and  charged 
it  on  his  living  by  a  bargain  and  sale  of  his  rectory  and 
glebe  lands  for  a  term  of  years.  He  also  covenanted  in  the 
same  deed  to  pay  the  annuity,  and  executed  a  warrant  of 
attorney  to  enter  up  judgment  against  him  as  a  collateral 
security  for  the  annuity.  Execution  was  taken  out  upon 
this  judgment,  and  a  writ  of  Fieri  Facias  de  Bonis  Eccle- 

(a)  2  Bylhew.  Prec.  278.  (6)  Bowyer  v.  Pritchard,  11  Pri.  103. 

(c)  8T.R,4n. 
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CHAP.  VI.  siasticis  issued  against  the  grantor.  A  motion  was  made  to 
sicuRTnr.  ^^^  aside  this  execution,  on  the  ground  that  the  living  could 
not  be  charged  with  the  rent  directly,  and  therefore  the 
warrant  of  attorney,  which  was  a  security  for  the  payment 
thereof,  could  not  be  supported.  But  the  Court  of  King*s 
Bench  held  that  the  personal  obligations  were  distinct  from 
the  charge  on  the  living,  and  might  be  enforced  against 
the  grantor,  the  consequence  of  which  was  that  the  ordinary 
writs  of  execution  which  issue  against  clergymen  might  be 
had  in  this  case,  and  they  refused  to  disturb  the  execution. 
This  judgment  has  been  supported  by  the  House  of  Lords 
in  a  late  case.  By  10  Cha.  I.  c.  2  and  3,  similar  enact- 
ments are  made  for  Ireland  as  are  contained  in  the  above 
statutes  of  Queen  Elizabeth  regarding  England.  A  clergy- 
man in  Ireland  granted  an  annuity  and  charged  it  on  his 
living  there;  he  also  jointly  and  severally,  with  his  brother 
as  his  surety,  executed  a  bond  for  securing  the  payment  of 
the  annuity.  It  was  held,  that  though  the  charge  on  the 
living  was  invalid,  the  surety  was  liable  on  this  bond;  not- 
withstanding it  was  urged  for  him  that  the  bond  was  an 
assurance  of  the  charge  on  the  living,  and  therefore  void, 
or  at  least  that  it  ought  not  to  be  valid  against  the  surety, 
who  had  looked  to  the  charge  as  valid  which  had  failed,  (a) 
The  Hviog  must  But  the  court  will  not  allow  a  judgment  to  be  given  so 
P^.*^^.*^**^^^    as  indirectly  to  be  a  continuing  charge  upon  a  living  as  a 

security  for  the  annuity.  If  a  clergyman  execute  a  cove- 
nant  and  be  sued  thereon,  judgment  will  be  recovered 
against  him  for  the  arrears  then  due,  and  to  that  extent 
only  will  the  execution  issue.  If  he  give  a  bond,  judgment 
will  be  signed  indeed  for  the  whole  penalty,  but  the  plaintiff 
must  assign  breaches,  and  he  can  only  have  execution  for 
the  arrears.  But  a  warrant  of  attorney  may  contain  any 
terms  which  the  parties  choose  to  insert;  and,  accordingly, 
it  has  been  suggested  (6)  that  the  warrant  of  attorney  might 
authorise  the  grantee  to  issue  sequestration  against  the 
living  on  default  of  payment,  and  thus  a  charge  might  be 

(a)  WynM  V.  Robijuoo,  4  Bli.  P.  C.  27.  (6)  3  Byth.  Prac.  374. 
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created  thereon.     It  may  be  mentioned^  however,  that  the     ^^^^:^y^* 

statute,  43  Eliz.  c.  9,  which  revives  the  statute  of  13  Eliz. 

c.  20,  expressly  prohibits  the  granting  of  judgments  to  secure 

leases  granted  contrary  to  that  statute,  though  it  may  admit 

of  some  question  whether  it  applies  to  the  part  of  the  act 

which  prohibits  charging.    Be  that  as  it  may,  the  courts 

exercise  a  general  controul  over  these  instruments,  and  will 

not  allow  the  provisions  of  an  act  of  parliament  to  be  evaded 

rby  them.     Hence  several  cases  have  occurred  upon  this 

'seeupity^'  the  result  of  which  is,  that  if  it  appear  to  the 

court  that  the  sequestration  is  to  issue,  and  be  a  continuing 

chal^  to  secure  the  whole  annuity,  the  warrant  of  attorney 

will  be  set  aside..  But  if  there  be  merely  authority  to  issue 

a  sequestration  from  time  to  time  as  default  is  made  in  the 

payment,  to  cease  when  the  arrears  are  satisfied,  the  grantee 

then  stands  in  the  same  situation  as  any  other  creditor,  and 

the  court  will  not  interfere  with  his  process. 

In  Flight  V.  Salter  (a)  the  warrant  of  attorney  recited  the 
grant  of  an  annuity,  which  was  secured  on  the  defendant's 
rectory,  and  a  covenant  that  the  plaintiff  might  immediately 
on  the  execution  of  the  deed  procure  a  Sequestration  of  the 
living,  and  continue  it  during  the  continuance  of  the  an- 
nuity, for  the  purpose  of  more  efiectually  securing  the  same. 
It  then  authorised  the  judgment  to  be  entered  up  to  secure 
the  annuity  at  the  time  and  in  the  manner  aforesaid,  and 
to  the  end  and  intent  that  a  sequestration  might  be  obtained 
or  procured  and  continued  by  the  grantee,  pursuant  to  the 
covenant.  The  Court  of  King's  Bench  held  that  it  was 
apparent  on  the  face  of  the  instrument  that  a  continuing 
charge  was  to  be  created  on  the  living.  Mr.  J.  Littledale 
said,  "  A  judgment  given  bon&  fide  without  any  intention 
to  evade  the  statute,  might,  on  failure  of  other  property, 
have  been  available  against  the  living,  but  this  warrant  of 
attorney  having  been  given  to  the  intent  that  a  sequestra- 
tion might  issue,  would,  if  it  were  held  good,  have  the 
eflfect  of  contravening  the  statute,"  It  was  therefore  set 
aside. 

(•)  1  B.  U  Ad.  672. 
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CHAP.  vi.  In  Kirlew  v.  Butts,  (a)  it  did  not  appear  exjwessly  on  the 
face  of  the  instrument  that  it  was  to  be  a  continuing  charge. 
But  the  warrant  of  attorney  authorised  judgment  to  be 
entered  for  a  certain  sum,  and  if  default  were  made  in  pay- 
ment of  the  annuity  for  fourteen  days,  execution  was  to  be 
taken  out  against  the  defendant's  estate  for  the  whole  sum^ 
and  accordingly  his  living  had  been  sequestered  for  that 
whole  amount,  whereby,  in  truth,  the  living  became  charged 
with  the  annuity.  The  Court,  however,  after  deliberation, 
set  aside  the  sequestration  beyond  the  amount  of  the 
arrears  due  when  it  issued. 

But  in  Gibbons  v.  Hooper,  (A)  the  rector  had,  by  an 
indenture,  charged  his  living  widi  the  payment  of  three 
annuities,  and  had  given  three  warrants  of  attorney,  with 
defeasances  in  a  common  form,  containing  nothing  to  show 
that  a  continuing  charge  was  to  be  created  thereby.  The 
Court  held,  that  as  a  clergyman  cannot  be  restrained  from 
executing  a  warrant  of  attorney  in  any  other  case,  there  was 
nothing  to  impeach  the  transaction  in  this,  and  therefore 
refused  to  set  aside  a  sequestration  which  had  issued  for  the 
arrears  due. 

However,  in  the  case  of  Moore  v.  Ramsden,(c)  where 
the  deed  recited  an  agi*eement  that  a  warrant  of  attorney 
should  be  given  to  authorise  a  judgment  as  a  collateral 
security,  and  the  warrant  of  attorney  empowered  sequestra- 
tion to  issue  from  time  to  time  as  arrears  fell  due ;  the 
Court  distinguished  the  case  from  Flight  v.  Salter,  because 
there  the  sequestration  was  to  give  continual  possession, 
whereas  here  it  was  only  for  the  satisfaction  of  the  arrears, 
and  they  refused  to  cancel  the  warrant  of  attorney,  but 
confined  the  sequestration  to  the  arrears  due  when  it  issued, 
as  in  Kirlew  v.  Butts. 

In  the  last  case,  (d)  however,  where  the  warrant  of  attor- 
ney authorised  B  sequestration  on  de&ult  of  payment,  but 
it  does  not  appear  from  the  report  whether  it  was  to  be  for 
the  arrears  due  or  for  the  whole  penalty,  the  Court  of  Com^ 

(a)  2  B.  &  Ad.  736.  (c)  HU.  T.  2  Will.  IV.  MS. 

(ft)  lb.  734.  (d)  Newhiiid  v.  Watkb,  9  BiDg.  113. 
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mon  Pleas  set  aside  the  entire  sequestration  in  favour  of    CHAP.  yi. 

OF  THE 

another  execution  creditor,  secubity. 


In  one  respect  there  is  a  material  distinction  between  ^ 

the  grant  of  a  rent,  which  shall  be  a  charge  on  a  benefice^ 
and  the  sequestration  under  the  process  of  the  Court.  By 
the  power  of  charging  his  benefice  the  grantor  might 
assign  away  all  the  revenue  thereof,  whereas  the  bishop, 
to  whom  the  writ  of  sequestration  issues,  always  reserves 
out  of  the  profits  levied  under  it  a  sufficient  stipend  to  pay 
the  curate  who  attends  to  the  duty  of  the  cure,  And  thqs, 
in  Erringtonv.  Dr.  Howard,  (a)  the  defendant  being  enti- 
tled to  a  stipend  in  lieu  of  tithes  under  an  act  of  Parliament, 
assigned  it  to  the  plaintiff  to  secure  an  annuity.  The 
annuity  fell  into  arrear,  the  defendant  became  indebted  to 
other  persons,  who  obtained  sequestrations  of  the  stipend, 
and  the  plaintiff  filed  a  bill  to  have  precedence  of  them, 
which  was  granted  to  him,  without  prejudice  to  a  sum  of 
SOL  a  year  allowed  by  the  ordinary  for  performing  the 
cure.  No  objection  was  raised  to  the  validity  of  the  assign- 
ment, and,  indeed,  in  many  cases  which  occurred  before  the 
case  of  Mouys  v.  Leake  the  restraint  on  the  clergyman 
from  charging  his  living  was  not  regarded. 

The  Court  of  Common  Pleas  have  authorised  third 
persons,  as,  for  instance,  another  creditor  of  the  clergyman, 
to  apply  to  set  aside  the  sequestration,  and  have  not  con- 
fined it  to  the  clergyman  himself.  (A) 

Again :  the  stipends,  salaries,  or  revenues  derived  by  The  stipends  of 
public  officers  firom  their  public  situations  cannot  generally  ^  not^cham- 
be  the  subject  of  a  security  for  the  grant.     Such  a  security  &^i«* 
could  only  be  created  by  the  assignment  of  those  revenues, 
and  this  assignment,  as  previously  shown,  (c)  cannot  con- 
sistently with  principles  of  general  policy  be  permitted. 
Public  offices  of  trust  and  confidence  could  not  be  assigned 
firom  the  earliest  times,  and  the  same  prohibition  is  con- 
tinued in  modern  days.     It  is  almost  a  necessary  conse- 

(a)  Amb.  486.      (b)  Ntwlaad  v.  WaUiiii,  9  Biog.  113.      (c)  Page  84. 
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does  not  apply 
to  private 
offices. 


quence  that  the  holder  of  the  office  should  not  be  allowed 
to  deprive  himself  of  that  subsistence  which  the  puUic 
provide  for  him  to  secure  his  decorous  and  upright  conduct 
in  the  office. 

Thus  it  has  been  held,  that  the  offices  of  filacer,  (a)  of 
clerk  to  a  city  company,  (i)  of  provost  inar8halman9(c)  of 
assistant  parliamentary  counsel  to  the  Treasury,  (d)  of  Ser- 
jeant at  mace  in  the  city  of  London,  (e)  are  not  assignable. 

On  the  other  hand,  the  office  of  registrar  of  policies  of 
insurance  in  London,  (/)  of  under-marshal  of  the  city  of 
London,  (jf)  have  been  held  assignable. 

Whether  the  office  of  clerk  to  one  of  the  six  clerks  of 
Chancery  be  assignable  or  not  is  left  undecided  in  a  case  in 
2  Wilson.  (A)  But  in  1  Atk.  p«  812,  the  case  of  one  of  the 
sworn  clerks  in  the  six  clerks  was  citeA.  whose  place  it  had 
been  held  was  not  saleable. 

According  to  the  principle,  that  where  the  public  office 
cannot  be  assigned,  so  also  the  profits  arising  therefrom  are 
equally  restrained,  it  was  determined  by  the  Court  of  Com- 
mon Pleas,  on  a  case  sent  by  the  Vice  Chancellor  for  their 
opinion,  (t )  that  an  assignment  by  a  clerk  of  the  peace  of 
all  the  emolument  and  profits  which  should  become  due  to 
him  as  clerk  of  the  peace,  or  in  respect  of  his  office,  after 
deducting  the  salary  or  allowance  of  his  deputy  for  the 
time  being,  to  trustees  upon  certain  trusts,  was  invalid. 

It  is,  however,  only  the  profits  of  public  offices  which 
are  not  assignable ;  for  though  offices  of  private  trust  may 
not  be  assigned,  yet  there  seems  to  be  no  restraint  upon 
the  party'3  assigning  or  charging  his  salary  or  profits. 
Thus,  in  Harrington  v.  Kloprogge,(iEr)  it  was  held  by  Lord 


(a)  Dyer,  7,.b.      (6)  AnoD.  cit.  2  WiU.  228.       (c)  North  v.  Calf.  ib. 

(d)  Cooper  V.  Reilly,  2  Sim.  560 ;  1  Russ.  &  M.  560. 

(e)  Lawfield's  Case,  cit  1  Atk.  212. 
(/)  Veall  V.  Prior,  Hard.  351. 

(g)  Exparte  Butler  and  Puroell,  1  Atk.  210. 

(h)  Goldtmith  v.  Baynard,  p.  228. 

( i )  Palmer  y.  Bate,  2  Br.  &  B.  673 ;  6  Mo.  28. 

(fc)  2  Chitty  R.  475  ;  4  Doug.  5 ;  2  Br.^  B.  678,  n.;  6  Mo.  39,  n. 
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Mansfield,  that  the  profits  arising  from  the  place  of  private  CHAP.  vi. 
secretary  to  Lord  Holdemesse  were  chargeable  by  way  of 
assignment  to  secure  the  grant  of  an  annuity.  And  the 
last  case  is  Aston  ▼•  Gwinnell,  (a)  in  which  the  grantor  of 
an  annuity  charged  his  place  or  office  of  clerk  assistant  to 
the  deputy  registrar  of  the  Prerogative  Court  of  Canter- 
bury,  held  during  the  pleasure  of  the  principal  registrar. 
The  profits  of  the  ^ce  arose  from  the  fees  and  monies 
payable  in  respect  of  the  instruments  directed  to  be  issued 
by  the  Prerogative  Court  as  probates,  and  from  a  portion 
of  the  discount  on  the  stamps  thereon  allowed  by  the 
Commissioners  of  Stamps*  It  was  objected  that  this  was 
void  by  the  statute  5  &  6  Edw.  VL  c.  16,  or  because  it  was 
the  assignment  by  a  public  officer  of  his  salary.  The  first 
objection  has  been  already  noticed,  (b)  To  the  second,  the 
Chief  Baron  Alexander  gave  the  following  answer :  ^^  Ano- 
ther class  of  cases  has  been  with  more  plausibility  applied 
to  this  controversy.  I  allude  to  that  class  which  is  founded 
on  principles  of  state  policy,  and  which  protects  the  ser- 
vants of  the  public  from  their  own  improvidence,  and  se- 
cures to  them,  in  defiance  of  their  own  acts,  the  possession 
of  those  resources  derived  from  the  public,  and  intended 
to  enable  them  to  perform  their  public  functions.  The 
pay  of  naval  and  military  officers,  and  the  incapacity  to 
assign  it,  either  at  law  or  equity,  after  some  hesitation  at 
last  established,  affi>rds  the  most  distinct  and  intelligible 
instance  of  the  application  of  this  rule.  The  office,  or 
rather  the  profits  of  the  office,  of  clerk  of  the  peace,  seems 
another  instance  of  the  same  character.  But  I  am  not 
able  to  apply  that  principle  to  the  situation  of  the  defendant 
His  situation  is  called  an  office,  but  its  nature  is  not  very 
distinctly  explained.  This,  however,  is  represented,  that 
he  is  a  mere  clerk  assisting  the  deputy  registrars,  receiving 
emoluments  for  business  done  at  the  pleasure  of  his  supe- 
riors. It  does  not  appear  to  me  that  he  can  hh  considered 
as  an  officer  of  the  Court.  And  as  to  his  connection  with 
the  actual  execution  of  any  function  in  the  Prerogative 

(a)  3  Y.  &  J.  136.  (b)  P.  193. 
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wifeTproperty. 


Court  there  is  none.  It  is  confined  to  recelTing  during  the 
pleasure  of  his  superiors,  certain  sums  earned  by  the 
labours  of  another  person  permitted  actually  to  perform 
these  iunctions.  I  cannot  sustain  this  objection  to  the 
relief  prayed ;"  and  he  held  the  charge  yalid. 

Lord  Coke  says,  (a)  that  if  a  man  have  an  office  for  life, 
which  requires  skill  and  confidence,  to  which  office  a  house 
belongs,  and  charge  the  house  with  a  rent  during  his  life, 
the  rent  shall  not  be  avoided  though  he  commit  a  for* 
feiture. 

An  exception  must  be  made  for  public  offices,  which 
have  been  anciently  granted  in  fee ;  it  seems  that  these  are 
assignable  and  grantable  over,  (b)  But  it  may,  perhaps,  be 
doubted  whether  the  holder  of  the  office  can  diminish  his 
revenues  by  assigning  any  part  of  them  to  another.  The 
ofpce  of  Registrar  of  the  Court  of  Chancery  was  granted  by 
the  Crown  to  the  Duke  of  St.  Alban*s  and  his  heirs  for 
three  lives,  which  had  been  renewed  from  time  to  time. 
The  profits  of  the  office  had  been  assigned  by  a  former 
Duke  to  secure  the  payment  of  a  mortgage,  and  Lord 
Eldon,  without  determining  the  actual  validity  of  the  tr«n»» 
action,  held  it  to  be  good  against  the  present  Duke.(c) 

Before  the  consideration  of  the  fund  which  is  chargeable 
80  as  to  secure  the  grant  be  wholly  dismissed,  it  will  be 
right  to  refer  to  the  property  of  married  women.  It  has 
already  been  shown  (d)  to  what  extent  the  wife  can  herself 
charge  her  property,  and  how  far  she  is  incapacitated,  and 
it  has  been  stated  that  a  wife's  realty  may  be  effectually 
charged  by  her  husband,  if  she  levy  a  fine.  Even  against 
him,  though  she  do  not  levy  a  fine,  the  grant  will  be  valid 
while  he  receives  the  rents  and  profits,  although  she  will  be 
able  to  avoid  it  on  his  death,  (e)  As  to  her  personal  pro* 
perty,  whatever  she  has  at  the  time  of  her  marriage,  or 
comes  to  her  during  her  coverture,  unless  settled  upon  hei . 

(a)  Co.  Lit  234,  a. 

(6)  Com.  D.  Officer.  C.  a. 

(e)  Colman  v.  D.  of  St  Alban's,  3  Vet.  25 ;  Dninmond  v.  D.  of  St  Albtt'e, 
6  Ves.  433. 
.  (rf)  Page  43.  (e)  Co.  L.  184.  b. 
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separately,  vests  in  him,  and  may  be  charged  by  him*  But  CH AP.  V. 
it  must  vest  in  his  possession,  for  where  it  amounts  to  a 
chose  in  action,  he  cannot  charge  it  as  his  own  before  he 
has  reduced  it  into  his  own  possession.  And  it  has  been 
settled  by  the  cases  of  Hornsby  v.  Lee,  (a)  and  Purdew  v. 
Jackson,  (5)  that  a  husband  cannot  charge  his  wife's  rever- 
sionary or  contingent  interest  in  property,  so  as  to  defeat 
her  right  of  survivorship,  even  though  she  be  party  to 
the  charge.  In  the  former,  the  husband  and  wife  as- 
signed certain  stock,  to  which  she  was  entitled  after  the 
death  of  her  mother,  to  secure  an  annuity  granted  by 
him.  The  mother  died,  and  the  husband  after  her,  without 
having  done  any  act  to  reduce  the  fund  into  possession. 
The  Vice  Chancellor,  Sir*  Thomas  Plumer,  held  that  the 
widow  was  entitled  to  the  stock  against  the  grantee.  This 
decision  was  new,  and  was  much  canvassed,  but  (he  same 
judge,  when  he  afterwards  became  Master  of  the  Rolls, 
reviewed  it,  together  with  all  the  authorities  on  the  subject, 
in  the  subsequent  case  of  Purdew  v.  Jackson,  and  in  a  most 
elaborate  judgment  established  the  principle  above  laid  down. 

With  regard  to  the  grantor's  own  reversionary  property, 
the  reader  is  recommended  to  consider  what  has  been  al- 
ready stated  on  this  subject  in  the  chapter  on  the  Consi- 
deration. 

As  so  many  contingencies  attach  upon  various  species  of 
property,  it  is  of  serious  consequence  to  the  grantee,  who 
advances  his  money  in  the  purchase  of  a  rent  or  annuity, 
most  carefully  to  scrutinize  the  title  of  the  grantor  to  the 
property,  which- he  proposes  to  charge,  and  to  examine 
whether  it  be  chargeable  or  not.  It  is  not  to  be  supposed 
that  the  above  observations  can  point  out  all  the  objections 
that  may  be  raised  to  the  various  kinds  of  property  which 
may  be  intended  to  be  charged ;  they  may,  however,  have 
the  eflfect  of  preventing  a  grantee  from  precipitately  engaging 
in  a  contract,  where  he  risks  so  much,  without  taking  good 
advice  as  to  the  validity  of  the  security.  Some  few  points 
with  reference  to  the  security  still  remain  for  consideration. 

(a)  2  Madd.  16.  (5)  1  Russ.  1. 

r2 


244  THE  LAW  OF  ANNUITIES 


CHAP.  V.  The.  grantee  must  take  his  security  subject  to  all  previous 
su:ub"t\.  incumbrances,  and  where  any  chose  in  action  is  assigned, 
fheMOTritylT  *®  ^^^  assignee  can  only  enforce  it  in  equity,  he  takes  it 
iubject  to  the  subject  to  all  the  equities  to  which  the  assignor  was  liable. 
mcam^rmncct  Therefore,  where  one  was  entitled  to  certain  dividends, 
affecting  it.        payable  by  the  trustees  of  his  marriage  settlement,  but  was 

also  bound  to  pay  them  a  certain  sum,  to  invest  under  the 
trusts  contained  therein,  and  having  neglected  to  do  so, 
assigned  the  dividends  to  secure  an  annuity,  it  was  held 
that  the  trustees  might  at  any  time  stop  the  dividends  until 
the  sum  was  paid  over,  even  though  not  having  notice  of 
the  assignment,  they  had  for  a  considerable  time  paid  them 
over  to  the  assignor,  (a) 

It  has  been  held,  in  regard  to  incumbrances,  that  a  judg- 
ment, being  a  lien  on  the  land,  has  priority  to  the  subse- 
quent grant  of  an  annuity  charged  thereon.  (6)  But  the 
incumbrances  or  equities  must  have  duly  attached  upon  the 
security,  otherwise  the  grantee  will  not  be  afiected  by  them. 
As  where  the  purchase  money  of  an  estate  was  paid  over  to 
the  vendor*s  trustees,  and  by  them  invested  in  South  Sea  an- 
nuities. The  vendor  then  granted  an  annuity  for  his  life, 
and  for  security  gave  a  power  of  attorney  to  the  grantee  to 
take  the  dividends.  The  vendee  was  evicted,  and  claimed 
a  lien  on  these  annuities,  as  being  the  produce  of  his  pur- 
chase-money. It  was  proved  that  the  grantee  knew  that  it 
was  the  purchase-money  of  an  estate,  but  no  more.  The 
Lords  Commissioners  held,  that  having  obtained  the  pos- 
session of  this  security,  before  the  vendee  had  been  evicted, 
and  therefore  before  his  lien  attached,  the  grantee  was 
entitled  to  hold  it,  and  Lord  Rosslyn  confirmed  their  judg- 
mention  on  a  re-hearing,  (c)  The  grantee  of  an  annuity 
charged  on  lands  has,  however,  no  right  to  claim  the 
possession  of  the  title  deeds,  whether  the  rent  has  been 
expressly  created,  or  is  reserved  on  the  settlement  of  the 
land  in  the  deed  of  settlement ;  and  is  therefore  not  post- 

<a)  Priddy  v.  Rose,  3  Mer.  93. 
.  (6)  Davison  t.  Goddard,  2  £.  C.  A.  !I56. 
(c)  Cator  V.  E.  of  Pembroke,  1  B.  C.  C.  301 ;  2  B.  C.  C.  282. 
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the  estate  in  ignorance  of  the  annuity,  (a)    Though  a  sub-       ®'  ™* 


sequent  mortgagee,  without  notice  of  the  rent,  may  buy  up 
the  title  of  a  precedent  mortgagee,  and  thus  gain  priority,  (b) 
A  sequestration  being  for  a  personal  ofience,  namely,  the 
party's  contempt,  is  concluded  by  his  death.  Therefore,  a 
rent  charge  on  his  lands,  which  is  impeded  by  the  seques- 
tration, becomes  in  force  on  his  death,  when  the  process  is 
extinct,  (c) 

A  grantor  has  no  power,  without  the  assent  of  the  grantee,  Extent  ofseca- 
to  diminish  the  extent  of  the  security  charged  with  the  draiDishwt^ 
annuity.    And,  therefore,  where  a  tenant  for  life  of  certain  without  the 
dividends,  with  a  power  to  appoint,  in  his  lifetime,  a  part  of  fenL 
this  fund  for  the  advancement  of  his  children,  assigned  the 
whole  fund  to  secure  the  due  payment  of  an  annuity,  it  was 
determined  that  he  could  not  afterwards  diminish  this  fund 
by  exercising  his  power  of  appointment  to  one  of  his  chil- 
dren, (rf)     Upon   the  same  principle,  where  lands  were 
devised  in  payment  of  the  devisor's  debts,  and  an  annuity 
was  charged  on  other  lands,  a  part  of  this  latter  was  sold, 
and  a  part  of  the  former  was  not,  and  it  was  decreed  that 
the  devisee  of  the  annuity  should  hold  the  latter  charged 
with  the  payment  of  the  annuity,  (e) 

Though  the  grantee  may  in  general  assent  to  such  a  ^  married  wo- 

j-     •      *•  p^u  •*  X  'J  4.  man  cannot  give 

dimmution  of  the  security,  yet,  as  a  mamed  woman  cannot  her  assent, 
give  any  valid  assent  during  her  coverture,  a  court  of  equity 
will  not  allow  a  fund  which  secures  her  annuity  to  be  dimi- 
nished, though  the  remainder  appear  ample  security  for  her 
interest  (/)  In  other  cases,  the  court,  however,  has  autho- 
rised the  diminution  of  the  security,  where  ample  funds 
have  been  retained  for  the  payment  of  the  annuity,  though 
great  caution  is  required  in  this  exercise  of  its  power,  (g) 

(a)  Whitfield  v.  Fausset,  1  Ves.  S.  394 ;  Harper  t.  Faulder,  4  Madd.  129. 
(6)  Higgin  f.  Syddal,  1  Ch.  C.  149. 

(c)  Proctor  v.  Reynell,  1  8vo.  R.  Ch.  248. 

(d)  Noel  V.  Lord  Henley,  M'C.  &  Yo.  302. 

(e)  Lord  Kinnoul  t.  E.  of  Bedford^  1  Ch.  C.  295. 
(/)  Breton  v.  Lord  Clifden,  1  S.  &  S.  363. 

(g)  Drinkwater  v.  Whipbam,  3  B.  C.  C.  259.  cit 
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CHAP.  VI.        If  the  original  security  be  increased  by  an  act  of  the 
t^Rrr*Y.      gmi^tor,  that  additional  part  may,  however,  afterwards  be 
removed  without  the  grantee*s  consent*    Thus  the  grantor 
possessed  three*fourths  of  a  manor,  and  charged  a  rent 
thereon,  he  aliennted  that  portion  to  one  who  purchased 
the  other  part.     At  that  time,  according  to  the  opinion  of 
the  Court,  the  whole  manor  was  liable  to  the  rent.    But  he 
devised  the  fourth  part  to  another  person,  and  they  held 
that  the  grantee  could  not  distrain  upon  that  which  was  not 
originally  charged,  (a)   Whatever  security  the  grantee  pos- 
sesses will  continue  available,  though  he  may  afterwards 
acquire  others  even  of  a  higher  nature.    Thus  where  an 
annuity  had  been  granted  by  a  deed-poll,  and  the  grantor 
aftierwards  by  his  will  charged  it  upon  his  real  estate,  the 
grantee  was  held  justified  in  filing  a  bill  for  the  arrears  on 
the  deed,  and  also  praying  to  have  a  part  of  the  estate  set 
apart  to  secure  the  payment  in  future.  (5) 
How  a  covenant      Where  there  has  been  a  due  consideration,  and  it  has  been 
iraftrBba^be^'  Covenanted  that  an  annuity  shall  be  granted,  but  no  grant  has 
enforced.  been  executed,  or  the  fund  charged  prove  insufficient,  all  a 

man's  property  shall  be  held  chargeable,  except  where  the 
parties  expressly  provide  the  contrary.  This  was  decided  by 
the  House  of  Lords  in  a  case  of  Griffiths  v.  Anvil,  (c)  There 
a  man  had  on  his  marriage  covenanted  to  charge  an  annuity 
of  a  certain  amount  on  a  real  estate  for  his  wife,  in  case  she 
survived  him.  The  estate  proved  inadequate,  and  the 
grantor's  title  thereto  was  doubtfiil.  The  House  of  Lords 
held  that  his  personal  estate  was  also  liable.  And  where  a 
party  agreed  to  purchase  an  estate  for  100/.  and  an  annuity 
for  the  vendor's  life,  and  it  was  not  specified  how  thb  should 
be  secured,  the  Court  of  Exchequer  decided  that  it  should 
be  charged  on  the  purchased  estate  as  well  as  secured  by 
the  bond  and  judgment  of  the  vendee,  (rf) 

If  a  man  covenant  to  settle  an  annuity  out  of  land,  and 

(a)  Gaventon  v.  B— ,  Golds.  ^  ;  1  Leon.  85. 
(6)  Gienon  t.  Rawson,  Sel.  C.  Cb.  67. 

(c)  Colles,  P.  C.  52.    See  also  Giles  t.  Roe»  Kck.  570,  and  Matthews  r. 
MatUiews,  ib.  470.  (d>  Renuttgtoa.v.  Deveiall,  %  Aast.  5S0. 
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has  no  land  at  the  time  of  the  settlement^  but  afterwards     chap.  vi. 
purchases  land,  this  shall  be  liable  to  the  charge,  even  in      i^^l^^r. 

the  hands  of  a  voluntary  devisee.    And  where  he  has  lands 

at  the  time^  they  are  bound  in  equity,  though  he  die  before 
the  settlement  is  made,  (a)  It  is  also  stated  by  the  Vfce 
Chanoellor  (6)  *'  that  a  grant  of  a  rent  charge  upon  par- 
ticular lands,  in  consideration  of  a  marriage,  is  in  equity,  if 
the  grantor  be  evicted  from  the  particular  lands,  a  general 
agreement  to  grant  a  rent  charge  of  that  amount  to  be 
issiung  out  of  some  lands/* 

But  if  a  fund  has  been  charged  primarily,  so  long  as  it 
appears  to  be  adequate  to  the  due  discharge  of  the  anndity, 
a  court  of  equity  will  not  interfere  to  allocate  any  additional 
fiind.  This  was  so  held  by  Lord  Redesdale  in  a  case  (c) 
before  him  in  Ireland.  There  A.,  on  a  separation  from  his 
wife,  covenanted  to  pay  her  an  annuity  of  200/.  during  her 
life,  and  assigned  a  pension  for  his  own  life  and  that  of 
I.  R.  to  trustees,  as  an  auxiliary  fund  in  case  of  failure  of 
payment  by  him :  and  fitrther,  that  in  case  of  his  and  L  R.*8 
deaths  in  the  lifetime  of  the  wife,  all  his  real  and  personal 
eatate  should  be  charged  with  the  annuity.  A  died,  leaving 
real  estate  and  personalty  to  the  amount  of  16,000/^,  I.  R. 
also  being  alive*  It  was  held  that  the  wife  had  no  right 
to  have  an  allocation  of  the  real  and  personal  estate  to  secure 
her  annuity,  it  not  being  alleged  that  the  assets  were  being 
wasted,  or  the  executor  insolvent. 

If  the  seller  of  an  annuity  falsely  represent  the  incum-  TbeflrrantorwiU 
brances  on  the  fund  to  be  charged,  and  the  purchaser  incur  ^^^fncuJ,^' 
expense  in  procuring  the  conveyances  to  be  executed,  he  by  the  grantee 
'fiiay  recover  that  expense  and  also  interest  on  the  consider-  repr^tnudou  of 
ation  money,  if  before  the  deeds  are  executed  he  find  out  t^e  ^^^J^rges  on 
that  the  fund  is  really  charged  beyond  the  amount  so  re- 
presented, and  therefore  refuse  to  complete  the  purchase. 

(a)  Tooke  T.  Hastings,  2  Vem.  97. 

(b)  In  CofUt  V.  Corbet,  1  S.  &  S.  021. 

(c)  Lynor  ▼.  Mills,  2  Sch.  &  L.  338. 
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CHAP.  VI.    Lord  Kenyon,  in  a  case  (a)  which  was  tried  hefore  hha, 
BwcolrTY.      s^d, "  That  an  abstract  ought  to  mendon  every  incumbrance 

"~^ whatever  afiecting  an  estate  upon  which  any  security  was 

about  to  be  pUiced,  and  should  therefore  contain  an 
account  of  every  judgment  by  which  the  estate  was  afiected; 
that  the  abstract  therefore  in  this  case  (which  only  men* 
tioned  one)  was  objectionable  in  that  respect ; — and  that  with 
respect  to  the  searching  for  judgments,  the  conduct  of  the 
plaintiff's  attorney  had  been  perfectly  proper,  for  as  it  was 
absolutely  necessary  to  search  for  judgments  inmiediately 
before  the  conveyances  were  executed,  lest  some  judgment 
should  have  been  entered  up  during  the  treaty,  he  had 
assigned  a  very  proper  reason  for  not  having  done  so  at 
first,  namely,  the  defendant's  assertion,  that  none  did  in 
fact  subsist,  charging  the  estate,  except  one  for  lOOOiL 
before  mentioned,  and  as  it  saved  the  expense  of  a  double 
search  for  judgments." 
Extent  of  the  It  has  been  intimated  that  where  annuities  are  raised 
J^J'^^^^^i^j  upon  the  security  of  a  landed  estate,  to  which  the  grantor 
of  Uie  profits  of  is  entitled,  he  may  demise  the  land  for  a  term  of  years,  or  for 

a  greater  estate,  to  a  trustee,  with  power  to  raise  the  arrears 
from  the  rents  and  profits  of  the  land,  or  from  the  sale 
thereof.  In  regard  to  what  is  meant  by  the  profits  of  the 
land,  the  case  of  Fairfield  v.  Weston  (b)  may  be  consulted. 
There  a  tenant  for  life  of  a  woodland  estate,  unimpeachable 
of  waste,  had  granted  a  rent  charge,  and  demised  the  land 
to  a  trustee  for  a  term  of  years.  He  incumbered  the  estate 
beyond  its  annual  value,  and  proceeded  to  cut  down  timber 
and  Impropriate  the  nKmey  raised  by  the  sale.  On  a  bill 
for  an  injunction  by  the  grantee,  the  Vice  Chancellor  held, 
that  the  trustee  being  a  termor  only,  and  not  unimpeach- 
able of  wastCj  could  not  himself  cut  the  timber,  but  seemed 
to  think  that  the  grantee  was  entitled  to  be  paid  out  of  the 
price,  as  a  part  of  the  profit  of  the  estate  charged. 

(«)  Richards  ▼«  Barton,  I  Eap^  C«  90. 
(4)  <S.&$.96. 
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Where  there  is  such  a  tenn  created^  or  where  only  a  chap,  vl 
right  of  entry  is  given  on  default  of  payment,  and  arrears 
accrue  which  cannot  be  paid  out  of  the  annual  profits,  a 
bill  may  be  filed  in  equity  to  have  a  sale  or  mortgage  of  the 
land  decreed,  in  order  that  such  a  sum  may  be  raised  as 
will  satisfy  the  grantee's  demands,  (a) 

(a)  Copit  V.  JackBOD,  13  Pri.  721 ;  M'ael.  ^5. 
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CHAP.  Vlt. 

or  THK 
TS8TIN0  or 
ANNUITIES. 


CHAPTER  VII. 

OF  THE  VESTINOy  EXTENT^  AND  EFFECT  OF  ANNUITIES. 

When  an  annu-  When  an  annuity  has  been  granted^  questions  will  arise  as 
I5LI!^*^'™™'  to  its  commencement,  and  as  to  its  extent  in  duration  and  in 

mences  to  rnn.  ' 

value.  These  will  generally  be  answered  by  the  terms  of  the 
instrument  by  which  it  is  granted,  and  which  discloses  the 
intention  of  the  parties.  It  is  most  usual  for  the  annuity 
to  commence  from  the  day  of  the  execution  of  the  deeds, 
though  of  course  any  other  arrangement  may  be  made  that 
the  parties  may  deem  fit.  A.  granted  a  rent  charge  to  B., 
to  begin  when  I.  S.  died  without  issue  of  his  body.  I.  S. 
died,  having  issue,  which  died  sine  prole.  Dyer  said  "  the 
grant  shall  not  take  effect,  for  I.  S.  at  the  time  of  his  death 
had  issue,  therefore  the  grant  shall  not  then  begin ;  and  if 
not  then,  then  not  at  all."  Manwood  observed :  "  If  the 
words  had  been,  'To  begin  when  I.  S.  is  dead  sine  prole 
of  his  body,'  then  such  a  grant  would  have  taken  efiect 
when  the  issue  of  I.  S.  died  without  issue."  (a)  This  was 
indeed  a  contingent  grant,  which  will  be  considered  again 
in  the  next  chapter. 
In  cases  of  le«  When  an  annuity  is  bequeathed  by  will,  it  seems  that  it 
^^'^^  commences  at  the  death  of  the  testator,  and  therefore  an 

annual  annuity  would  be  payable  at  the  end  of  a  year  after 
the  testator's  death ;  and  the  reason  given  is,  that  the  will 
is  the  language  of  the  testator  at  the  time  of  his  decease. 
Some  doubt  has  been  expressed  whether  this  be  a  correct 
rule,  because  it  is  assimilated  to  the  cases  of  legacies  for 
life,  in  which  case  interest  is  not  allowed  till  after  a  year 
from  the  testator's  death,  (b)    But  the  rule  is  established 

(a)  Anon.  3  Leo.  103 ;  4  Leo.  232. 

(b)  Gibson  ▼.  Bott,  7  Ves.  967;  Fearns  v.  Young,  9  Ves.  563  -,  Slorer  v. 
Frestage,  3  Madd.  167. 
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by  the  last  authority,  (^)  in  whieh  an  annuity  being  ^ven    chap.  vii. 
by  will,  with  direction  that  it  should  be  paid  monthly,  the    tmtimo  of 
Vice  Chancellor  held  that  the  first  payment  .was  to  be  made     anwuitim. 
at  the  end  of  one  month  firom  the  testator's  death* 

Where  'the  testator  expressly  appoints  the  commence- 
ment of  the  annuity,  that  will  of  course  be  attended  to ;  as 
if  he  say  that  it  is  to  be  payable  at  the  end  of  a  quarter  of  a 
year  after  his  death,  it  will  be  so  paid. 

Two  points  are  yet  unsettled  in  reference  to  this  question 
in  these  bequests.  The  first  is  where  a  sum  of  money  is 
directed  to  be  placed  out  to  produce  an  annuity.  Lord 
Eldon  states  that  it  is  doubted  whether  this  is  to  be 
considered  as  a  legacy*  payable  at  the  end  of  a  year,  or  as 
an  annuity  payable  firom  the  deatii.  (b)  The  other  is  men* 
tioned  by  the  Vice  Chancellor  in  Storer  v.  Prestage,  (c) 
.where  he  says :  '^  When  annuities  are  given  out  of  a  resi- 
due,  and  there  is  no  time  of  payment  mentioned  in  the  will, 
it  may  be  questioned  whether  the  principle  must  not  be 
the  same  as  if  there  were  one  tenant  for  life  of  the  residue, 
and  the  annuities  be  payable  only  fi*om  the  end  of  one  year 
after  the  testator's  death." 

It  may  be  noticed,  that  when  an  existing  annuity  is  On  the  asngn- 
assigned  or  sold,  the  assignee  or  purchaser  is  entitled  to  "a  annuiu'.*  °^ 
the  payment  that  falls  due  immediately  after  the  assignment 
or  purchase  is  completed.  Though  when  it  is  sold  fi>r  a 
sum  of  money  to  be  paid  by  instalments,  it  has  been  held 
that  the  purchase/s  title  commences  from  the  time  when 
the  last  instalment  is  to  be  paid.(c/)  An  annuity  sold 
before  the  Master  takes  efifect  firom  the  confirmation  of  the 
report,  and  interest  is  payable  on  the  purchase  money  from 
the  earliest  day  on  which  it  can  be  confirmed,  (e)  But  the 
purchaser  g(  a  life  interest  in  stock,  sold  before  the  Master, 
is  entitled  to  the  dividends  due  on  the  day  following  the 
sale,  though  the  report  be  not  then  confirmed.     Lord 

(a)  Haughton  v.  Franklin,  1  S.  &  S.  390. 

(6)    In  Gibson  v.  BoU.  (e)  3  Madd.  167. 

(d)  Kmay  V.  W«xkam,  6  Madd.  356. 

(0  Twi£^  V.  Fifeild,  13  Yes.  517. 
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CHAP.  VIL    Eldoa  observed  in  such  a  case,  (a)  "  The  report,  I  think, 

▼isTiNo  OF     when  confirmed,  must  have  relation  back  to  the  purchase, 

AWMPiTiEs.     im^j  |.{jg  contract,  I  apprehend,  was  made  the  moment  the 

purchaser's  name  was  entered  in  the  Master's  book.** 

Ale^tcyofan        Whatever  doubt  may  exist  as  to  the  time  of  paying  an 

thti  death^f  the  annuity  which  is  bequeathed,  yet  it  vests  in  the  legatee  at 

testator.  fj^^  death  of  the  testator,  and  the  legatee  has  iinme<£ately 

thereon  a  vested  interest  in  it.  Hence  where  a  testator 
directs  that  a  certain  sum  of  money  shall  be  laid  out  in  the 
purchase  of  an  annuity,  or  that  an  annuity  of  a  certain 
amount  shall  be  purchased  for  a  particular  person,  that 
sum  of  money,  or  the  value  of  that  annuity,  becomes  forth^ 
with  the  property  of  the  legatee,  who  may  elect  to  take  it, 
or  have  it  invested  as  directed;  and  if  he  die  before  the 
annuity  be  purchased,  that  sum  will  belong  to  his  personal 
representative,  however  short  may  have  been  the  time  that 
he  survived  the  testator.  (6)  Neither  does  it  signify  that 
the  purchase  is  deferred  till  after  the  determination  of  a 
life  and  the  legatee  dies  previously,  it  still  becomes  the  pro- 
perty of  his  representative.. 

Where  an  annuity  is  bequeathed  to  be  purchased  by  the 
testator's  executor,  it  is  his  duty  to  purchase  it  forthwith, 
that  is,  after  the  expiration  of  one  year  from  the  death,  and 
not  pay  it  out  of  the  income  of  the  estate,  (c)  unless  indeed 
the  legatee  waives  the  annuity  and  agrees  to  take  a  payment 
from  the  executor  {d)  or  residuary  legatee. 
At  what  day  the  When  annuities  are  granted  by  deed,  it  is  the  ordinary 
U  paJaWe?*"  ^    *nd  proper  course  to  specify  on  what  day  the  payments  shall 

be  made,  and  from  which  day  they  will  be  in  arrear.  It 
has  been  held  that  an  annuity  payable  at  the  Annunciation, 
or  within  twenty  days  after,  was  not  due  before  the  expira- 
tion of  the  twenty  days  after  the  S5th  of  March,  {e)     But 

(a)  Anson  v.  Towgood,  1  J.  &  W.  637. 

(b)  Yates  v.Compton,  2  P.  W.  308 ;  Barnes  v.  Rowley,  3  Ves.  305;  Palmer 
V.  Craufuid,  3  Swa.  482;  2  Wils.  79;  Livesey  v.  Livesey,  3  Russ.  287,  642  -, 
Dawson  v.  Hearn,  1  Russ.  &  M.  607. 

(c)  Brown  ▼.  Spooner,  1  Yes.  jun.  291 . 

(d)  Brown  ▼.  Ross,  cited  in  Dawson  v.  Hearn,  1  Russ*  &  M .  606. 

(e)  Blunden's  C.  Cro.  £1.  565. 
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a  bond  to  pay  an  annuity  at  Michaelmas  and  Lady-^y,    CHAP.  VII 
with  a  power  to  distrain  if  in  arrear  for  ten  days,  was  held     extent  in 
to  be  broken  by  non-payment  on  the  first  day  without 
demand,  (a) 

It  is  to  be  observed  that  where  rent  is  payable  on  a 
certain  day,  the  party  has  the  whole  of  that  day  before 
midnight  to  pay  it  in.  But  if  a  demand  is  to  be  made  by 
the  grantee  to  entitle  him  to  a  right  of  entry  or  other 
penalty,  he  should  make  that  demand  at  a  convenient 
time  before  sunset  of  that  day.  The  payment,  however^ 
may  be  made  at  any  time  of  that  day  by  the  grantor,  and 
will  be  available,  though  by  extreme  accident  the  grantee 
should  die  before  the  expiration  of  the  day,  and  another 
person  succeeds  to  the  rent  or  annuity,  (fi) 

The  next  subject,  namely,  the  Extent  of  the  Grant,  E»teni  of  the 
requires  more  examination,  and  will  lead  into  more  dis-  f^l  to  the 
cussion.    The  extent  of  the  ffrant  embraces  two  inquiries.  9««ntity  of 

iDtereftt  granted. 

First,  as  to  the  quantity  of  interest  granted;  and,  secondly, 
as  to  the  amount  of  the  value.  Now  the  quantity  of  in- 
terest granted  is  to  be  considered  as  it  afiects  the  grantor^ 
and  as  it  affects  the  grantee. 

The  grantor  will  himself  be  bound  according  to  the  i.  With  refer- 
terms  of  his  grant,  but  as  no  obligation  will  extend  beyond  ^t^/  ^ 
the  obligor  himself,  without  express  covenant,  it  is  laid  down  He  must  bind 
in  Roll's  Abr.  (c)  that  if  a  man  grant  an  annuity  to  one  and  ^^^*"  **v 
his  heirs,  and  does  not  say  for  him  and  his  heirs,  this  is  will  not  be 
determined  by  the  death  of  the  grantor.   Nor  does  it  signify 
that  he  binds  himself  and  his  heirs  to  warranty,  because 
such  a  covenant  cannot  enlarge  the  grant.     But  an  heir 
cannot  object  to  the  grant  of  annuity  that  it  is  made  to 
commence  after  the  death  of  the  grantor,  if  he  be  bound  by 
the  terms  of  the  grant,  and  have  assets,  (d) 

Where  a  corporate  body  grants  an  annuity  in  its  cor-  Corporations 

continue  bound. 

(a)  GloTer  v.  Creed,  2  Keb.  415. 

(6)  Clan's  C.  10  Co.  127 ;  Puppa  ▼.  Mayo,  1  Saund.  287,  and  the  notes 
thereon. 

(c)  Annuties,  B.  1.    See  also  Co.  L.  144  b. 

(d)  Tewkley  v.  Clotworker,  Litt.  R.  245;  Het.  137. 


A 


S54  THE  LAW  OP  ANNUITIES 


CHAP.  yiL    porate  capacity,  the  successors  will  be  bound  by  the  grant, 

.xTENfiN  t^o^g*'  no*  "^an^^  *^'«i°'  ^>«»«se  the  granting  body  still 
DURATION  OP  continues.  Thus  a  grant  made  by  King  Henry  VIII.  was 
TH£  GRANT,     j^^j^  ^  l^  Muding  upou  Queen  Elizabeth,  though  the  king 

had  not  mentioned  his  successors  in  the  grant,  but  had 
granted  it  in  his  politic  capacity  of  king,  (a) 
Heir  not  liable        ^  heir,  even  though  mentioned,  will  not  be  bound  unless 
without  aiaett.    ]ie  have  asscts,  (6)  and  therefore  when  an  annuity  is  clumed 

by  prescription,  he  is  not  liable  personally,  because  it 

cannot  be  known  whether  he  has  assets  from  the  original 

grantor. 

Unless  the  land      But  it  is  only  where  the  annuity  is  secured  by  a  mere 

IS  chaiiged.         personal  obligation,  that  the  heir  is  not  bound,  for  where 

the  land  is  charged,  that  charge  remains  thereon  wherever 
it  goes,  whether  to  a  devisee  or  an  heir,  though  not  named 
in  the  grant,  (c) 

So  also  the  assignee  of  land  takes  it  subject  to  all  incum- 
brances previously  created  by  assignor,  and  is  liable  to  the 
payment  of  rent  charged  thereon.    Thus  the  crown,  on  for- 
feiture for  treason,  and,  consequently,  the  crown's  grantee, 
takes  tbe  estate  subject  to  rents  charged  previously  to  the 
forfeiture,  though  voluntarily.     If  the  charge  were  created 
with  a  view  to  diminish  the  benefit  of  the  esti^  when  it 
should  come  to  the  crown  on  forfeiture,  that  charge  would 
be  void,  (rf) 
The  charge  con*      ^^  ^^  annuity  be  granted  and  be  secured  upon  the 
tinnes  when  the  grantor's  temporary  interest  in  a  certain  property,  the  secu- 
wh^  It  is         rity  is  held  to  continue  when  that  interest  is  renewed.  As  in 
*^^^  "  **'     the  cases  of  ecclesiastical  leases,  which  are  granted  for  years 

or  lives  renewable  at  stated  intervals,  or  as  the  lives  drop. 
In  the  case  of  Maxwell  v.  Ash  {e)  an  annuity  had  been 
granted  and  charged  on  a  lease  for  lives  of  tithes  under  the 
Bishop  of  London,  it  was  held  that  it  continued  a  chax^  on 
the  lease  renewed  after  the  death  of  all  the  lives.  And  after- 
Co)  Sir  T.  Wroth's  C.  Plow.  C.  457.  (A)  Co.  L.  102  a. 
(c)  Fulwood  V.  Ward,  Poph.  87;  Dyer,  344. 
{d)  Duke  of  Bedford  v.  Coke,  2  Yes.  sen.  116. 
(0  1  B.  C.  C.  444  a;  7  Yes.  184. 
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wards,  in  Moody  v.  Mathews,  (a)  a  similar  chaise  w1» 
created  on  a  lease  for  years  of  tithes,  with  a  covenant  by 
the  grantor  for  further  assurance.  The  lessee  surrendered 
the  lease  and  renewed  it,  then  married  and  died.  Her 
husband  administered  to  her  and  renewed  it  again  with  his 
own  money.  It  was  decided  by  the  Master  of  the  Rolls  to 
be  a  continuing  charge  upon  the  renewed  lease,  though 
probably  the  grantee  could  not  have  compelled  the  renewal. 
And  there  are  two  cases  which  may  be  mentioned  here,, 
though  they  occurred  in  Ireland.  They  are  cases  of  be^ 
quests.  In  Winslowe  v.  Tighe,  (b)  a  testator  bequeathed 
an  annuity,  and  charged  it  upon  his  leasehold  interest 
during  the  term  of  his  lease.  It  was  held  to  extend  as  a 
charge  upon  every  renewal  obtained  by  the  devisee  of  the 
leasehold  estate.  And  so  also  it  was  determine4in  Stubbs 
V.  Roth,  (c)  where  the  testator  had  added  to  the  charge, 
''  Provided  my  interest  in  the  lease  thereof  should  so  long 
eontinue." 

In  both  these  latter  cases  the  annuitant  was  made  to 
contribute  towards  the  expense  of  the  renewals.  But  in 
the  other  two  cases  it  was  expressly  decided  that  the 
grantee  could  not  be  called  upon  for  contribution.  Cer« 
tainly  as  the  interest  which  is  charged  is  only  a  security 
for  the  annuity,  there  seems  no  reason  for  requiring  the 
grantee  to  supply  funds  for  the  maintenance  of  that  security; 
as  against  the  original  grantor  there  could  be  no  ground 
whatever  for  such  a  call,  and  the  party  ckdming  the  interest 
must  stand  in  the  same  situation  as  the  party  through  whom 
he  claims.  There  is  a  case  of  Stone  v.  Theed,  (d)  where 
also  the  grantees  did  not  contribute,  but  that  was  the  case 
of  a  bequest,  and  the  Lord  Chancellor  found  an  intention 
on  the  piurt  of  the  testator  that  the  whole  expense  should 
come  out  of  his  general  estate. 

There  is  also  a  very  late  case  (e)  in  the  House  of  Lords, 
where  the  grantees  were  made  to  contribute  to  the  charges 

(a)  7  Ves.  174.    See  also  Haig  v.  Homan,  4  Bli.  P.  C.  380. 
.   (b)  2  Bi^  &  Be.  194.  (c)  lb.  64a. 

(d)  2  B.  C.  C.  243.  («}  Haig  v.  Homan,  4  Bl.  P.  C.  880. 
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of  renewals,  but  there  the  parties  had  offered  to  submit  to 
such  terms  as  were  fit  and  reasonable,  and  as  the  security 
had  been  given  subject  to  the  rent  and  the  fines,  it  was  held 
reasonable  that  they  should  be  paid  before  the  grantor's 
annuity.  An  observation  of  Lord  Ljoidhurst,  in  his  judg* 
ment  on  the  case^  may  be  cited  here.  "  If,'*  he  said,  "  I 
grant  an  annuity  to  my  creditor  and  charge  it  on  a  lease- 
hold estate,  it  is  perfectly  clear  that  substantially,  generally 
speaking,  the  security  he  derives,  if  there  be  no  covenant  to 
the  contrary,  is  a  security  upon  the  beneficial  interest  in 
the  lease;  that  is  to  say,  that  he  takes  the  lease  and  comes 
into  the  shoes  of  the  assignor,  and  pays  the  rents  and  fines 
which  must  be  paid  in  order  to  give  him  the  benefit  of  the 
security." 

But  it  is  necessary  to  keep  distinguished  the  cases  where 
an  annuity  is  charged  on  an  interest,  and  where  that  interest 
itself  is  parted  with,  because  the  grantee  or  assignee  will 
not  be  entitled  to  the  renewed  interest  in  such  cases,  unless 
it  has  been  so  provided.  This  appears  exemplified  in  Clay 
V.  St.  John,  (a)  There  a  pension  from  the  crown  during 
pleasure  had  been  sold  and  determined  by  the  decease  of 
the  king.  A  new  pension  for  the  same  amount  was  granted 
by  the  successor  to  the  same  person,  and  the  instrument  of 
grant  recited  the  former  grant  The  Vice  Chancellor  de- 
cided that  the  purchaser  was  not  entitled  to  the  new 
pension. 

Where  there  are  joint  grantors,  the  extent  of  the  grant  is 
sometimes  affected  by  the  interest  they  possess  in  the  land 
charged.  As  joint  tenants  have  only  one  joint  interest, 
though  they  join  in  the  grant,  only  one  rent  will  be  created, 
but  tenants  in  common  have  several  and  distinct  interests, 
and  therefore  the  grant  of  a  rent  by  them  jointly  will  ope- 
rate on  their  several  estates,  and  create  several  rents  to  the 
grantees,  as  if  they  made  distinct  grants,  (b)  ^'  And  no 
language,"  says  Mr.  Preston,  (c)  '*  expressive  of  an  inten- 
tion to  grant  one  rent,  will  be  effectual  to  that  end."    To 


(a)  2  S.  &  S.  36. 
(c)  9  Abs.  77. 


(6)  Windham's  C.  5.  Co.  8  ;  Co.  L.  197.  a.,  267.  b. 
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enable  tenants  in  common  to  make  a  single  grants  he  sug-    CHAP.  vii. 
gests  that  they  should  join  in  conveying  the  fee  to  uses,  and 
create  the  rent  by  a  declaration  of  use;  in  which  mode 
there  would  be  only  one  rent 

Again :  a  rent  may  be  severed  in  respect  of  the  cause  of 
the  grant,  as  where  one  co-parcener  grants  a  rent  to  two 
other  co*parceners  for  equality  on  partition,  though  the  words 
may  be  joint,  yet  the  cause  shall  be  respected,  and  the  rent 
shall  be  of  the  quality  of  the  land,  and  therefore  they  shall 
have  the  rent  in  degree  and  quality  of  co-parcenary,  and  not 
jointly,  (a)  ,  ^ 

Where  an  annuity  is  granted,  however,  the  case  is  dif- 
ferent, for  though  there  be  several  grantors,  who  covenant, 
severally  and  jointly,  yet  only  one  annuity  shall  be  claimed, 
and  though  there  may  be  several  actions  against  them,  there 
shall  be  only  one  satisfaction.  (6) 

The  next  subject  of  investigation  is  the  extent  of  the.  2.  With  refer- 
grant  as  regards  the  interest  of  the  grantee.    This  also  !J|JJJ|^*'** 
depends  upon  the  language  of  the  instrument;  where  it. is 
explicit,  no  difficulty  of  course  will  arise,  but  where  not,, 
in  the  interpretation  to  be  given  to  it,  some  assistance  may. 
be  obtained  from  the  rules  established  by  the  following, 
cases.     Some  difference  will  be  found  to  prevail. between  a. 
rent  and  an  annuity,  and  perhaps  they  may  be  well  treated 
separately. 

When  a  rent  is  granted  to  a  man,  it  has  long  been  .de-  in  rents. 
termined  that  this  will  amount  to  a  grant  for  his  life ;  (c) 
unless  there  be  some  words  expressed  therein  to  limit  this 
extent,  as  if  an  annual  rent  of  two  marks  be  granted  to  A. 
till  ten  marks  are  levied,  this  is  a  grant  for  five  years  only; 
or  if  there  be  a  grant  to  A.  till  the  grantor's  son  comes  of 
age,. it  will  be  determined  by  that  event.  The  habendum 
will  also  restrict  the  extent  of  the  grant,  if  it  be  consistent 
therewith,  as  a  grant  to  A.  to  have  and  to  hold  it  for  seven 
years,  would  only  last  so.  long.  At  the  same  time,  the  grant 
will  not  be  affected  by  a  void  or  inconsistent  habendum,  as 


(a)  Windham's  C*  5  Co;.  8.  b. 
(6)  Co.  Lit.  144.  b. 


(c)  Perk.  GrtntB.  s.  104»  105. 
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CHAP.  VIL    a  grant  to  A.  payable  yearly^  to  hold  for  two  days^  A.  would 
."."'»     take  it  for  his  life,  (o) 
DURATION  OF        "  Jf/'  gays  tlic  author  of  the  Touchstone,  (&)  one  devises 

'—  to  J.  S.  that  if  he  and  the  heirs  of  his  body  be  not  paid 

twenty  pounds  rent  yearly,  he  and  they  shall  distrain,  &c. ; 
by  this  devise  J.  S.  hath  an  estate  tail  of  this  rent.  But  if 
the  devise  be  that  if  J.  S.  be  not  paid  20/.  yearly,  be  shall 
distrain,  &c.  by  this  devise  J.  S.  hath  an  estate  for  life  only. 
So  if  one  devise  a  rent  of  lOL  out  of  his  land  to  be  paid 
quarterly,  and  say  not  how  long  the  rent  shall  continue, 
this  is  but  an  estate  for  life.'* 

The  grantor's  estate  in  the  land  will  also  limit  the  ex- 
tent of  the  grantee's  interest  For  a  tenant  in  fee  simple 
may  grant  for  life,  but  tenant  in  tail  can  only  grant  during 
the  joint  lives  of  himself  and  the  grantee,  while  a  termor's 
grant  will  extend  during  the  grantee's  life,  if  the  term  last 
so  long,  (c) 

But  any  intention  on  the  part  of  the  grantor,  if  it  can  be 
gathered  from  the  instrument,  will  extend  the  grant  beyond 
these  rules.  In  an  old  case  of  Gough  v.  Howard,  (c)  it 
appeared  that  one  Butler  died  possessed  of  a  lease  of  twenty- 
eight  years  in  two  houses,  and  by  his  vrill  devised  both 
tenements  to  his  vnfe  for  the  whole  term,  if  she  should  so 
long  live  and  continue  a  widow,  and  if  she  married  again, 
then  he  devised  to  her  only  his  dwelling-house,  and  also 
SOL  rent  per  annum  out  of  the  other  house,  not  mentioning 
what  interest  she  should  have  in  the  renU  She  married 
and  died  before  the  term  of  years  expired.  The  Court  of 
King's  Bench,  after  a  long  argument,  were  divided  in  opi- 
nion whether  the  rent  continued  after  her  death  during  the 
term  or  not*  Coke,  C.  J.  and  Haughton  J.  held  that  it 
did ;  Doddridge,  J.  and  Croke,  J.  that  it  did  not;  and  die 
arguments  ot  all  the  judges  turned  entirely  upon  the  inten^i 
tion  of  the  testator,  as  they  differently  interpreted  it 

But  a  rent  may  be  granted  to  a  man  to  hold  for  a  term  of 

(«)  Plow.  Com.  153.  (b)  P.  443. 

U)  3  Bala.  121 ;  1  RoU.  R.  247.  363  -,  Bridg.  64. 
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years  or  in  fee,  or  during  the  existence  of  a  life  or  lives.  CHAP.  VII. 

In  any  of  these  cases  the  grantee  may  assign  away  the  rent,  j^tent'in 

and  it  shall  extend  to  the  assignee  during  the  duration  of  duration  or 
the  term  granted.    But  this  point  has  not  been  determined, 


THE  GRANT. 


whether  if  a  rent  has  been  granted  to  A.  and  his  heirs,  and  contiiiues,  is 
he  assigns  it  in  fee,  it  will  continue  after  the  failure  of  A.'s  !«y»w«  ^  the 

^  ffrantee  s  as- 

heirs?  it  should  seem  not.  ^gnT 

When  a  rent  is  granted  for  a  term  of  years,  it  will  pass  A  rent  granted 
on  the  death  of  the  grantee  to  his  personal  representative  ©^  another  oow* 
with  the  rest  of  his  personal  estate,  (a)     Where  granted  in  pasiesto  A.*» 
fee,  it  will  descend,  on  default  of  assignment  or  devise,  to  according  as  ihe 
his  heir,  unless  otherwise  provided  by  the  grant.     In  re-  ^^^|lf  *"^  **' 
gard  to  a  freehold  rent,  that  may  be  to  continue  during  the  grant 
grantee's  own  life,  or  during  the  life  of  some  other  person. 
In  the  former  case  the  rent  will  not  extend  beyond  his  life, 
but  in  the  fatter  case  it  may  continue  long  after  his  death. 
Some  questions  have  arisen  on  this  point.    At  the  common 
law,  when  a  rent  was  granted  to  one  during  the  life  of 
another,  if  the  grantee  died  before  the  annuitant,  the  rent 
ceased,  because,  as  Lord  Holt  has  observed,  (ft)  there  was 
no  grantee  of  the  residue,  and  there  could  be  no  occupancy 
of  an  incorporeal  right.     But  there  might  be  something 
like  a  special  occupancy  of  a  rent,  as  if  it  were  granted  to 
A.  and  his  heirs  during  the  life  of  B.,  it  was  held  that  on 
A.'8  death  his  heir  would  take  the  rent,  as  a  party  specially 
nominated :  (e)  though  the  estate  in  the  rent  was  not  a  fee  but 
an  estate  for  life  on\y.{c[)  There  was  an  early  case  {e)  where 
a  rent  was  granted  to  one  and  his  heirs  during  the  lives  of 
himself  and  three  others.     It  was  urged  that  on  his  death 
the  rent  could  not   descend  upon  his  heir,  because  the 
grantee's  own  life  was  in  law  of  higher  value  than  those  of 
the  stranger,  and  therefore  these  additional  lives  could  not 
extend  the  grant  beyond  his  life.    The  Court  of  Common 

(a)  Pviel  ▼.  Wilson,  Cro.  C.  644. 

(b)  In  Smartle  v.  Penhallow,  Salk.  189.  See  also  Saveiy  ▼.  Dyer,  Amb.  139  -, 
Holden  t.  Soudlbrooke,  Vangh*  199^  (c)  Cro,  J.  2S2. 

(<i)  Moore,  876. 

(e)  Anon.  Godb.  172 ;  Bowles  ▼.  Poor,  1  Bah.  135 ;  Cro.  J.  282. 
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Pleas  held  that  the  heir  was  not  entitled;  the  Court  of 
King's  Bench,  however,  on  a  writ  of  error,  decided  that 
in  order  to  prevent  occupancy  the  rent  should  pass  to  the 
heir.  But  the  grant  of  a  rent  to  A.,  bis  executors,  admini* 
strators,  and  assigns,  during  the  life  of  B.,  was  held  not  to 
pass  to  his  administratrix  on  his  death,  because  she  could 
not  be  the  special  occupant,  (a)  It  will  be  readily  seen  that 
this  does  not  in  effect  differ  from  a  grant  to  A.  alone,  be- 
cause all  men  who  die  possessed  of  property  will  leave 
either  an  executor  or  administrator. 

The  statute  of  frauds,  29  Cha.  IL  c.  8.  s.  12,  has,  how- 
ever, made  all  estates  pur  autre  vie  devisable,  and  has  also 
enacted  that  such  estates  where  there  is  no  special  occupant, 
shall  go  to  the  executor  or  administrator  of  the  party,  and 
be  assets  in  his  hands*  And  the  14  Geo.  II.  c.  ^.  s.  9, 
has  directed  that  in  the  case  of  intestacy  sucti  an  estate 
should  be  applied  and  divided  as  the  other  estate  of  the 
deceased.  Since  these  statutes,  therefore,  a  rent  though 
granted  only  to  a  man  during  the  life  of  another,  shall,  on 
the  death  of  the  grantee  before  the  annuitant,  extend  to  his 
executors.  Such  an  opinion  was  given  in  Hassell  v.  Gowth* 
waite,(&)  by  the  Court  of  Common  Pleas,  though  they  did 
not  decide  it.  And  Lord  Ch.  Harcourt,  in  Rawlinson  v. 
Duchess  of  Montague,  (c)  had  also  expressed  a  similar  opi- 
nion as  to  the  effect  of  these  statutes.  But  as  no  decision 
was  required  on  this  point  in  either  of  these  cases,  a  doubt 
was  still  entertained  whether  they  did  apply  to  cases  of 
rents  where  there  can  be  no  occupancy.  Mr.  J.  Black- 
stone,  in  his  Commentaries,  (d)  thought  that  they  were  not 
within  the  acts,  and  the  point  has  been  argued  with  great 
learning  by  Mr.  Bythewood.  (e)  The  Court  of  Common 
Pleas  have,  however,  very  lately  decided  that  this  enact- 
ment of  the  statute  of  frauds  extends  to  all  matters  com- 
monly  treated  as  subjects  of  special  occupancy,  although 
not  strictly  such  in  technical  language,  and  therefore  where 

(a)  Salter  r.  Butler,  Yelv.  10;  Cro.  £1.  90L  -,  Mo.  664  ;  Noy»  46. 

(6)  Willes,  506.  .        . 

(c)  3  £..  W.-264.  D.  (d)  VoL  2,  260.  (e)  1  Pwc.  Con.  588. 


AND  RENT  CHARGES.     '  S6I 


a  rent  charge  was  granted  to  one  Dixon  Bearpark^  during    CHAP.  vil. 
the  life  of  the  grantor,  before  whose  death  D,  B.  died,  his     extent  w 
executor,  though  not  named  in  the  grant,  was  held  to  be    dukation  or 

entitled  to  the  rent  during  the  life  of  the  annuitant,  (a)  1- 

'  Where  a  man  is  seised  of  a  rent  to  himself  and  his  heirs 
during  the  life  of  another,  if  he  devise  it  to  A.  that  will 
only  confer  an  estate  for  life  upon  A.,  and,  if  the  estate  in 
the  rent  continue  after  A.'s  decease,  it  reverts  to  the  heir 
of  the  devisor,  as  special  occupant  under  the  original 
grant,  (b) 

■  Now  as  to  annuities.  The  extent  of  these  is  also  to  be  As  to  annuities. 
determined  by  the  language  of  the  grant,  but  it  must  be  pendionihe 
remembered,  that  it  is  a  species  of  personal  property,  language  of  the 
although,  as  before  shown,  it  may  be  extended  for  a  per- 
petuity,  inasmuch  as  it  may  be  granted  to  a  man  and  his 
heirs.  The  reader  is  referred  to  the  discussion  in  a  former 
page  (c)  as  to  the  extent  of  the  grant  of  an  annuity  to  the 
grantee's  assignees.  If  an  annuity  be  granted  to  a  man 
and  his  heirs,  on  his  death  it  will,  like  a  rent,  descend  upon 
his  heir,  (d)  But  where  it  is  granted  to  a  man  without  men- 
tion of  his  heirs,  as  Lord  Hardwicke  (e)  has  said,  *^  being 
a  personal  thing,  in  order  to  be  given  to  another  it  wants 
no  words  of  limitation,  if  it  is  to  continue  after  the  death  of  ' 
the  grantee  it  goes  to  his  executor."  Whether  it  is  so  to 
continue  or  not  is  a  matter  of  interpretation  of  the  grant: 
In  the  same  case  Lord  Hardwicke  states  this  general  propo-^ 
sition,  *'  If  one  gives  by  will'*  (and  the  effect  would  be  no 
doubt  the  same  in  a  grant)  **  an  annuity  not  existing  before 
to  A.,  A.  shall  have  it  only  for  life,  for  if  A.  might  give  it 
to  his  executor,  it  might  go  from  executors  to  executors 
for  ever.  But  if  it  were  granted  to  A.  during  the  life  of  B. 
and  A.  dies  before  B.,  then  it  shall  go  to  A.'s  executor.'' 
This  was  supported  by  Gosley  v.  Gifford  and  Lock  v.  Lock 
in  2  Vernon.    The  first  (/)  was  the  devise  of  an  annuity  to 

(a)  Bearpark  ▼.  Hatchinson,  7  Bing.  178. 

(6)  Doe  d.  Jeffs  v.  Robioaon,  8  B.  &  C.  296.  (c)  P.  23. 

(d)  Above,  p.  16.  (0  In  Savery  v.  Dyer,  Amb.  139  j  1  Dick.  162. 

(/)  P.  36. 
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E.  S*  out  of  a  lease  for  years  determinable  on  lives,  to  be 
paid  half-yearly,  if  the  lives  should  so  long  continue.  It 
was  held  to  pass  to  £.  S.'s  executor,  she  dying  before  the 
lives  had  ceased.  The  court  interpreted  the  testator's  in- 
tention to  have  been  to  continue  the  grant  during  the  dura- 
tion of  the  term.  In  the  second  case  (a)  a  college  lease 
was  devised  to  the  testator's  wife  for  life,  remainder  to  his 
son,  and  he  directed  her  to  pay  10/.  per  annum  to  the  latter 
during  her  life.  On  his  death  before  her  the  annuity  was 
held  not  to  determine,  but  to  continue  to  the  son's  executor. 
The  case  before  Lord  Hardwicke  was  a  bequest  of  an  an- 
nuity to  the  testator's  kinsman,  to  be  paid  by  the  executor 
during  the  life  of  the  executor,  before  whose  death  the 
legatee  died,  and  the  annuity  was  continued  to  his  executor 
according  to  the  general  rule,  there  being  nothing  to  show 
any  intention  in  the  testator  to  confine  it  to  the  legatee's 
own  life. 

But  where  the  intention  of  the  grantor  appears  to  re- 
strain the  extent  of  the  grant,  that  intention  shall  be  carried 
into  effect  as  is  shown  by  Neal  v.  Hanbury.  (6)  One  John 
Neal  devised  an  annuity  to  his  nephew  Thomas  during  the 
life  of  the  devisor's  wife,  on  condition  that  he  behaved 
civilly  to  her.  She  survived  Thomas.  The  Master  of  the 
Rolls  held,  that  being  a  personal  bequest  to  Thomas,  and 
conditioned  for  his  good  behaviour  to  the  devisor's  wife, 
which  could  not  be  after  his  death,  it  could  not  have  been 
intended  to  continue  after  that  event,  and  therefore  that  it 
was  determined. 

And  a  case,  (c)  which  is  to  be  found  in  Lutwych,  was 
decided  in  a  similar  manner  upon  the  ground  of  intention. 
One  William  Waite  having  married  Katherine,  a  widow  en* 
titled  to  dower,  Sheppard,  the  husband  of  the  heiress,  bound 
himself  in  a  bond  to  Waite  to  pay  him  10/.  a  year  during  the 
life  of  his  wife,  in  ftill  satisfaction  of  all  thirds  and  payments 
whatever  payable  to  him  in  right  of  his  wife  Katherine  out 
of  the  defendant's  estate,  and  Waite  covenanted  to  receive 

(a)  P.  666,  (6)  PncCh.  173. 

(c)  Reevei  v.  Sbephvd,  I  Luiw.  323. 
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it  in  satisfaetion  of  his  said  right     It  was  held  that  on    CHAP.  Vil. 

07  THE 

EXTENT  IN, 

>DRATION  OF 

TBE  GRANT. 


Waiters  death  his  administrator  could  not  claim  the  annuity 

as  continuing,  though  the  wife  was  still  alive.   By  the  intent    ^^^^^l^^^Ji' 

of  the  articles  it  was  to  continue  only  during  the  joint  lives  - 

of  the  husband  and  wife. 

Even  though  a  term  of  years  be  expressly  created,  yet 
the  annuity  shall  not  continue  so  long  if  the  intention  of 
the  grantor  appears  to  have  been  to  limit  the  extent  This 
is  illustrated  by  the  late  case  of  Barford  v.  Stuckey.(a) 
B,  J.  Bartlett  and  W.  Stuckey,  by  deed  reciting  that 
J.  Stockey  had  left  them  estates  in  strict  settlement,  with 
remainder  over,  on  failure  of  issue  male,  to  N.  Pitts,  out  of 
regard  to  N.  P.,  and  considering  that  J*  S.  had  made  no 
other  provision  for  him,  agreed  with  N.  P.,  his  executors 
and  administrators,  to  pay  him  an  annuity  for  twenty-one 
years,  if  B.  J.  B.  and  V.  S.,  or  the  survivor  of  them,  should 
so  long  live,  and  in  case  of  N.  P.'s  death  within  the  term, 
to  his  child  or  children,  if  any,  in  such  proportions  as  he 
should  appoint,  or  in  default  of  appointment  to  all  of  them 
equally,  and  if  there  should  be  no  child,  to  his  wife  so  long 
as  she  should  be  a  widow.  N.  P.  covenanted  that  in  case 
he  or  his  heirs  should  come  into  possession .  of  the  said 
estates,  he,  his  heirs,  executors  or  administrators  should 
repay  all  sums  received  by  him,  his  children  or  wife  on 
account  of  the  annuity.  N.  P.  his  wife  and  child  died 
within  the  term;  and  the  Court  of  Common  Pleas  decided 
that  the  deed  did  not  operate  as  a  grant  of  an  annuity  £br 
twen^*one  years  absolutely,  but  that  it  was  intended  as  a 
provision  for  N.  P.  and  his  family  only,  and  was  deter- 
minable on  the  death  of  N.  P.  his  wife  and  child.  There- 
fore N.  P.'s  administrator  had  no  right  to  the  annuity  for 
the  residue  of  the  term.  Which  judgment  was  confirmed 
by  the  Court  of  King's  Bench  on  a  writ  of  error,  (b) 

The  rule  is  applied  by  Lord  Hardwicke  to  the  case  of 
a  new  annuity,  and  it  will  readily  be  admitted  that  where 
an  annuity  is  assigned  the  assignee  will  hold  it  according 

(a)  I  Bing.  225;  8  Mo.  88.  (b)  3  B.  &  C.  308 ;  5  D.  &  E.  118. 
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CHAP.  Til.    to  the  terms  of  the  assignmenti  but  subject  to  the  extent  in 
xxtent' N     the  ori^nal  grant.    Of  course,  if  assignable  at  all,  it  may 
DunATioN  OF    i^  assigned  in  part  or  in  fall. 

As  it  is  not  uncommon  to  grant  an  annuity  on  several 


TBE  ORAMT. 


certuograDU.^  livcs,  care  should  be  taken  to  state  accurately  whether  it  is 

to  be  confined  to  the  joint  endurance  of  the  lives,  or  to 
extend  to  the  life  of  the  survivor,  because  doubts  sometimes 
arise  on  this  point.  In  Slater  v.  Carew(a)  it  was  decided 
that  a  bond  to  secure  the  parent  of  an  annuity  to  a  man 
and  his  wife  during  their  two  lives,  became  extinct  on  the 
death  of  either.  But  in  a  late  case,  (6)  the  &ther  of  two- 
illegitimate  children  granted  an  annuity  during  the  joint 
natural  lives  of  the  mother  and  the  two  children  for  their 
support,  or  in  case  of  the  death  of  the  said  children, 
during  the  life  of  the  mother.  One  of  the  children  having 
died,  the  Court  of  King's  Bench  held  that  the  annuity  was 
intended  to  continue  during  the  life  of  the  mother  at  all 
events,  and  was  therefore  still  payable.  This  is  somewhat 
similar  to  Cowper  v.  Scott,  (c)  where  a  man  by  his  will 
directed  his  trustees  to  pay  to  his  son  and  his  son's  wife 
100/.  during  their  respective  lives,  60/.  to  be  paid  to  the 
wife  for  the  better  support  of  herself  and  daughter,  the 
remaining  40/.  to  go  to  his  son.  The  son  having  died 
before  the  testator,  the  Lord  Chancellor  held  that  the  wife 
was  entitled  to  the  whole  annuity  of  100/.  Where,  how- 
ever, a  man  on  the  marriage  of  his  daughter  covenanted  to 
pay  his  son-in-law  and  daughter  SOL  per  annum,  without 
saying  for  how  long,  the  court,  according  to  Levinz, 
doubted  whether  it  should  continue  for  the  husband's  or 
wife's  life,  but  according  to  Siderfin  and  Keble,  it  seems  to 
have  been  decided  that  it  was  to  continue  during  their  joint 
lives,  on  the  ground  that  the  maintenance  should  be  as 
durable  as  the  marriage.  ((/)  In  another  case,  where  a 
widow,  on  a  second  marriage,  covenanted  that  her  husband 
should  enjoy  her  property  during  their  joint  lives,  and  he 

(a)  1  Mad.  187.        (6)  James  v.  Tallent,  5  B.  &  A.  889;  1  D.  &  R.  548. 

i,c)  3  P.  W.  121. 

(d)  Hookes  V.  Swain,  1  Lev.  103;  1  Sid.  151 ;  1  Keb.  511,  517,  555. 
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covenanted  to  pay  her  20/.  per  annunii  it  was  adjudged  CILAP.  Vll 
to  continue  during  their  joint  lives  only,  as  the  other  cove-  bxt'ent'h 
nant  was  such,  (a)  An  annuity  granted  by  a  parson  to  a  ^^^^'^Jf^^^^ 
woman  who  had  an  equitable  interest  in  an  advowson,  so 
long  as  they  should  live  together  (insimul  cobabitarent), 
was  held  to  mean  so  long  as  they  should  both  live,  and  not 
to  refer  to  the  place.  (6) 


The  grantees  of  the  rent,  or  annuity,  where  there  are  Joint  grantees  of 

the  re 
nuitj. 


several,  may  also  take  as  joint  tenants  or  as  tenants  in  ^^•'«*»*®'" 


common.  Except  in  the  case  already  referred  to,  (c)  where 
the  grant  is  in  satisfaction  of  a  right  to  partition,  in  which 
instance  the  grantees  take  by  the  rule  of  law  according  to 
their  co-parcenary  rights,  it  is  purely  a  question  of  con* 
struction  on  the  instruments,  whether  a  joint-tenancy  or  a 
tenancy  in  common  is  granted.  There  is  a  case  which  was 
very  much  discussed  in  the  Court  of  King's  Bench,  and  is 
reported  in  a  variety  of  books  under  the  name  of  Ward  v. 
Evans  or  Everard.  {d)  There  a  man  granted  an  annuity, 
or  yearly  rent  of  100/.  to  five  persons  by  name,  to  be 
equally  divided  among  them,  videlicet,  90/.  to  each,  to  have 
and  to  hold  to  them  and  their  assigns  for  their  lives, 
videlicet,  20/.  to  each  of  them  respectively,  and  that  on  the 
death  of  any  of  them,  the  share  of  the  party  so  dying  should 
be  paid  equally  to  the  others,  but  that  there  should  be  no 
survivorship  of  the  two  last.  It  was  disputed  whether  this 
was  the  creation  of  a  joint-tenancy  or  a  tenancy  in  common 
in  the  rent,  and  the  King's  Bench  seem  ultimately  to  have 
decided  that  it  was  the  former.  On  the  other  hand,  where 
an  annuity  was  bequeathed  to  the  children  of  A.,  in  equal 
shares  and  proportions,  to  continue  during  their  lives  and 
the  life  of  the  survivor  of  them,  it  was  held  that  the  children 
took  as  tenants  in  common,  and  that  there  was  no  survivor- 
ship among  them  by  implication,  therefore  that  the  share 
of  one  who  died  went  to  his  representative.  (^)  See  also 
Vandergucht  v.  Blake,  2  Ves.  jun.  586. 

(a)  Death  ▼.  Beans,  1  Lev.  103.        (fr)  Oallaad  ▼.  Chatfield,  1  Lutw.  55& 
(c)  P.  257.  (d)  6  Mod.  25 ;  12  Mod.  227 ;  Salk.  390. 

(J)  Jones  V.  Randall,  IJ.  &  W.  100. 
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II.  Extent  in 
value. 


A  bequest  of  an  annuity  to  A.|  B.,  and  C,  and  their 
heirs,  and  the  suryivor  of  them^  "  in  the  orjder  in  which 
they  are  now  mentioned/'  creates  a  joint  tenancy  therein, 
and  if  A.  die  first  his  share  will  be  divided  equally  among 
B.  and  C,  and  the  words  "  in  the  order,"  &c.  being  re- 
pugnant to  the  bequest  already  made,  are  to  be  rejected.(a) 

As  to  whether  one  or  more  rents  be  actually  granted, 
see  Woddley  y.  Bere.  (b)  There  one  granted  a  rent  charge 
of  I4d.,  to  have  one  moiety  7/.  for  thirty-eight  years  en- 
suing the  date  of  the  grant,  the  other  moiety  for  the  like 
term  after  the  death  of  J.  D.  This  was  the  grant  of  two 
several  rents,  since  they  were  severed  in  the  habendum, 
and  had  several  beginnings,  and  several  endings. 

The  second  branch  of  the  inquiry  into  the  extent  of  the 
grant  relates  to  the  value ;  since  when  a  mere  sum  of  money 
is  mentioned,  it  becomes  a  question  whether  any  and  what 
deductions  are  to  be  made.  Now  deductions  may  be 
chargeable  in  respect  of  the  difierence  in  currency,  and  of 
the  expenses  of  collection,  transmission,  or  payment,  or  in 
respect  of  the  public  taxes  or  impositions.  Here,  as  in 
all  the  subjects  of  this  chapter,  the  interpretation  of  the 
instrument  must  be  the  principal  guide. 

With  reference  to  the  first  head,  namely,  the  difierence 
^TOi^Tnd  *^  ^^  currency  and  the  costs  of  transmission  and  payment^ 

there  have  been  a  few  cases  which  do  not  lay  down  any 
precise  rule,  but  must  be  introduced.  In  Wallis  v.  Bright- 
well,  (c)  one  residing  in  England  made  his  will  here,  and 
charged  an  annuity  on  lands  in  Ireland,  in  trust  for  his 
wife,  who,  as  well  as  her  trustees,  lived  in  England,  the 
Lord  Chancellor  held,  that  it  should  be  paid  in  England, 
in  English  currency,  and  fi'ee  firom  any  deduction  for  the 
expense  of  remittance.  So  also  a  case  is  cited  in  1  E.  C.  A. 
£89,  (HI  the  Earl  of  Donegal's  will,  who,  living  in  England, 
devised  a  rent  charge  out  of  his  estate  in  Ireland,  and  U 


First  head, as  to 


costs  of  pay- 
ment. 


(a)  Smith  v.  Pybas»  9  Vei.  566. 

(6)  Sir  W.  Jo.  a07  ;  Cro.  C.  154.    See  also  D«ke  of  Bolton  n  Wi 
4  B.  C  C.  397 ;  2  Vcs.  J.  188. 
(c)  2  P.  W.  88. 
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waiB  held  that  it  should  be  aceofding  to  the  English  Tulue;  CHAP.  vii. 
the  will  being  made  here.  The  subject  has  also  lately  'munTiv 
undergone  much  consideration  in  the  House  of  Lord89(a)  ^^*'"*.^"* 
the  result  of  which  appears  to  have  been,  that  though  the  - 
intention  of  the  parties  is  to  be  the  principal  guide,  yet  in 
the  absence  of  all  expression  of.  any  such  intention  various 
subjects  are  to  be  considered.  Thus,  in  reference  to  the 
currency,  it  may  be  proper  to  consider  the  domicile  of  the 
parties,  the  place  of  the  contract,  the  place  appointed  for 
payment,  the  purpose  of  the  grant,  and  the  various  pro^ 
visions  and  expressions  of  the  instrument.  In  the  case 
before  the  House,  there  was  a  power  in  a  marriage  settle^- 
ment  to  grant  to  a  wife  a  rent  charge  to  be  tax  free  and 
without  any  deduction,  and  to  be  issuing  out  of  and  charge* 
able  upon  lands  in  Ireland,  so  that  such  rent  charge  did 
not  exceed  the  yearly  sum  of  3000/.  of  lawful  money  of 
Great  Britain.  It  was  held,  that  though  charged  upon 
lands  in  Ireland,  yet  the  intention  was  clear  that  the 
amount  of  the  rent  charge  was  to  be  paid  in  English,  and 
not  Irish  currency,  but  that  the  appointee  could  not  claim 
it  free  from  the  expense  of  conveyance  and  exchange  pro- 
perly so  called,  since  it  was  necessarily  to  be  paid  in  £n^ 
land.  In  this  case  the  deed  creating  the  power  was  exe- 
cuted in  England,  all  the  parties  thereto,  as  well  as  the 
Marchioness  herself,  in  whose  favour  the  power  was  exe- 
cuted, were  resident  in  this  country.  From  l£e  arguments 
and  judgment  in  the  case  it  may  be  inferred,  that  in  the 
absence  of  all  evidence  of  a  contrary  intention,  a  charge  on 
land  wonld  be  payid>le  in  the  currency  of  the  country 
where  the  land  is  situated. 

By  the  6  Geo.  IV.  c.  79,  the  currency  of  the  United 
Kingdom  is  assimilated  in  all  matters  done  after  that  act 
relating  to  money,  it  was  held,  that  where  a  testator  made 
bis  will  in  Ireland,  in  1821,  and  became  domiciled  in 
England,  and  died  there  in  1807,  after  that  act  had  passed, 
a  rent  charge  devised  in  that  will  was  to  be  computed  ac- 
cording to  the  Irish  currency,  because,  though  not  a  perfect 

(a)  MarchioDesi  of  Lansdown  v.  Marquis  of  Lanadowne,  2  Bl.  P.C.  87. 
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' —  in  respect  of  public  taxes  and  impositions,  many  cases  have 

^°ded^^  been  discussed.  The  principal  tax  which  interferes  with 
for  uzw  and  ihis  subject  is  the  land  tax.  By  the  statute  4  &  5  Will.  IIL 
imT  tiT^f  ^*  1»  a  tax  of  four  shillings  in  the  pound  was  imposed  on 
the  iBDd  tu.      land,  and  by  sect  5  and  6,  where  lands  are  charged  with 

rents  or  annuities,  the  landlords  or  owners  are  empowered 
to  deduct  the  tax  of  four  shillings  in  the  pound  for  such 
rents,  which  deductions  shall  be  allowed  by  the  party 
entitled  to  the  residue.  In  sect  S4  there  is  a  proviso  that 
nothing  in  the  act  shall  invalidate  any  contract,  covenant, 
or  agreement  between  the  parties  respecting  the  payment 
of  taxes.  The  provisions  of  this  statute  vFcre  continued 
by  annual  acts  until  the  38  Geo.  III.  c.  60,  by  which  they 
were  made  perpetual.  The  first  case  that  arose  was 
Brewster  v.  Kitchen.  (6)  There  a  rent  charge  in  fee  was 
granted  in  1640,  with  an  indorsement  on  the  deed  **  that 
the  true  intent  and  meaning  of  the  presents  was,  that  the  rent 
charge  should  be  paid  vrithout  any  deduction,  abatement, 
or  defalcation,  for  or  on  account  of  any  taxes  on  the  land 
or  the  said  rent."  It  was  held,  that  as  there  had  been  a 
tax  in  the  nature  of  a  land  tax  imposed  by  the  Parliament, 
a  short  time  before  the  grant  of  the  rent  charge,  the  grantor 
must  have  intended  to  provide  against  any  similar  deduc- 
tion, and  therefore  the  rent  was  to  be  paid  firee  firom  the 
land  tax  imposed  by  the  statute  of  Will.  III.  though  long 
subsequent  But  in  Green  v.  Marygold,(c)  A.  by  his 
will  in  1677  charged  his  lands  with  an  annuity  to  his  wife, 
without  any  deductions,  in  satis&ction  of  her  dower,  the 
Master  of  the  Rolls  decided,  that  the  annuity  was  subject  to 
the  land  tax.  He  ajrgued  that  this  did  not  fall  within  the 
exception,  it  being  a  devise,  and  not  a  covenant  or  agree- 
ment, and  that  the  word  *^  deductions "  could  not  apply  to 

(a)  Holmes  v.  Holmes,  1  Russ.  &  M.  660. 

(6)  1  Lord  Raym.  117;  5  Mod.  369 ;  Salk.  198,  615  ',  Carth.  438. 

(c)  Via.  Abr.  Devise,  M.  (d.) 
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Again:  in  Villa  Real  v.  Lord  Galway»(a)  the  devise  vh^ubofthb 
was,  "  To  my  dear  wife,  one  annuity  or  clear  yearly  sum  — ?^^^ — 
of  200/."  Lord  Camden  considered  that  the  laud  tax  was 
to  be  deducted,  that  the  exemption  was  not  expressed,  and 
that  the  act  was  an  annual  charge,  and  every  person  pos- 
sessed of  such  an  estate  must  take  it  subject  to  the  par- 
liamentary burthen.  The  tax  being  now  perpetual,  that 
part  of  his  lordship's  reasoning  would  not  now  apply. 
And,  also,  where  an  annual  sum  was  charged  on  land  by 
way  of  mortgage,  in  satisfaction  of  dower,  the  Court  of 
Chancery  held,  that  being  an  annual  payment  secured  by 
land,  it  should  answer  taxes  in  proportion  as  the  land 
paid,  (ft) 

But,  on  the  other  hand,  a  fee-farm  rent,  (which  corre- 
sponds in  some  respects  with  a  rent  charge,)  granted  without 
any  deduction,  defalcation,  or  abatement,  for  or  in  any 
respect  whatsoever,  granted  in  1683,  was  held  to  be  pay- 
able free  from  any  deduction  for  the  land  tax,  as  no  words 
could  be  stronger  than  those,  (c)  There  is  also  a  case(cO 
shortly  reported  in  2  Atk.  p.  393,  of  a  devise  of  a  sum  of 
money,  to  be  laid  out  in  the  purchase  of  an  annuity  clear 
for  A.  The  Lord  Chancellor  said,  "  I  must  direct  the 
trustees  to  lay  it  out  in  the  purchase  of  an  annuity,  ^ree 
JroffM  taxesy  which  is  the  proper  meaning  of  the  word 
clear.'*  With  reference  to  this  word,  however,  a  subse* 
quent  case  must  be  noticed,  in  which  Lord  Hardwicke  put 
a  less  extensive  construction  upon  it.  In  the  Earl  of 
Tjnrconnel  v.  Duke  of  Ancaster(&)  power  was  given  to  a 
husband  to  make  a  jointure,  not  exceeding  in  the  clear 
yearly  value  100/.  for  every  1000/.  portion ;  the  same  lord 
decreed  that  the  jointure  was  not  exempt  from  the  land 
tax,  holding  it  to  be  a  right  rule  to  construe  the  word 

9 

(a)  1  B.  C.  C.  2d3,  Eden's  note.        * 
.    (6)  Atwood  Y.  Lampre7»  3  P.  V^.  127,  n. ;  Legat  v.  Shewell»  Gilb,  R.  141. 
(c)  Bradbaiy. Y.Wright,  2  DoQgl.  624. 
\d)  HodgewoxUi  v.  Crawley.  («)  2  Yes.  S.  500. 
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Not  to  be  de- 
ducted from  a 
peraonal  an- 
nuity. 


The  rent  is  to 
be  taxed  in  pro- 
portion to  the 
land  in  the  dis- 
trict 


"clear,**  where  it  is  used  alone,  as  it  would  be  between 
buyer  and  seller  of  estates.  Where,  however,  there  was  a 
power  to  settle  a  certain  annuity  by  way  of  jointure  without 
any  deduction  or  abatement  for  any  taxes,  charges,  or 
impositions  imposed  or  to  be  imposed  parliamentary  or 
otherwise.  Lord  Hardwicke  held  this  to  be  a  clear  discharge 
from  all  taxes  in  existence  at  the  time  it  was  executed, 
whether  fixed  or  fluctuating,  and  therefore  that  the  widow 
should  not  be  liable  to  a  deduction  for  the  land  tax.  (a) 

It  seems,  therefore,  that  no  general  rule  can  be  stated 
upon  this  point,  but  that  it  depends  upon  the  construction 
of  the  instrument  of  conveyance. 

Where  the  annuity  is  altogether  a  personal  obligation, 
there  can  be  no  deduction  for  this  tax.  And  it  is  not  mate- 
rial that  the  party  who  bequeaths  it  is  possessed  of  a  term 
for  years,  because  that  term  is  no  otherwise  charged  than 
as  being  part  of  the  personalty,  (b)  In  like  manner  where 
an  annuity,  having  been  granted  with  a  mere  personal  secu- 
rity, is  subsequently  charged  on  land,  it  is  payable  without 
deduction,  because  the  previous  grant  cannot  be  diminished 
by  the  additional  security,  (e)  And  even  where  a  testator 
devised  an  annuity  to  be  charged  on  land,  and  the  tenant 
entitled  to  the  land  entered  into  a  personal  security  by 
recognizance  to  pay  the  annuity,  so  that  it  was  not  actually 
charged  on  the  land,  and  no  tax  was  paid,  it  was  decided 
that  there  was  no  ground  for  deducting  the  tax,  as  it  had 
not  been  paid,  though,  if  the  annuity  had  been  charged  on 
land,  it  would  have  been  liable  to  the  deduction,  (d) 

It  will  be  observed  that  the  statute  enacted  that  every 
annuity  or  rent  charge  should  be  taxed  at  the  rate  of  4a.  in 
the  pound,  that  is  to  be  understood  only  where  a  rate  to 
that  extent  is  imposed  on  the  lands  in  the  district  whence 


(a)  Lady  Blandford  t.  Dnke  of  Marlboroagb,  2  Atk.  542. 

(b)  Robinson  v.  Stephens,  Salk.  616.     See  also  Grimstone  v.  Lord  Bmoe, 
ib.  156. 

(c)  Ib.    Green  v.  Green,  cited  in  Gilb.«  £.  R.  142.    1  B.  P.  C.  143,  2d  ed. 

(d)  Legatt  ▼.  SheweU,  Gilb.  R.  141.    See  ako  Lywos  y.  Veraoa,  Sel.  C. 
in  Ch.  26. 
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the  rent  issues,  since  where  the  general  rate  is  less,  the  CHAP.  vn. 

•nnuity  shall  be  taxed  proportionably.(«)  „';j;;% 

Where  the  landowner  nedects  to  deduct  the  tax,  or  the  ^^*'""  ^'  ^"* 


grantee  iniproi)erly  allows  it,  the  law  will  not  compel  the  - 
other  party  to  refund,  (b)    In  one  case,  where  an  annuity  per^y\t  ITnot  to 
had  been  paid  to  a  relative  for  sixteen  years  without  any  ^  rerunded. 
deduction  for  the  land  tax.  Lord  Hardwicke  held,  that,  as 
between  such  parties,  he  would  presume  the  annuity  to 
have  been  so  paid  by  mutual  consent,  and  would  not  com- 
pel the  amount  of  the  tax  to  be  recalled,  (e) 

Such  have  been  the  cases  on  the  land  tax.  The  reader  Deduction  for 
will  remember  that  the  property  tax  was  a  tax  imposed  upon  ^^  property  tax. 
the  proi)erty  of  all  individuals,  and  it  was  intended  that  it 
should  be  paid  by  those  only  who  were  presumed  to  be  in 
the  enjoyment  of  property,  accordingly  it  was  enacted  by 
46  Geo.  III.  c.  65,  s.  115,  that  all  contracts  for  the  pay- 
ment of  any  rent  or  annuity  in  fiill,  without  allowing  the 
deduction  for  that  tax,  should  be  void.  On  this  it  was 
determined  that  a  covenant  to  pay  an  annuity  free  from  the 
property  or  income  tax  was  not  wholly  void,  but  only  to 
the  extent  of  that  disallowance.  (ti()  That  statute  was  held 
to  have  a  retrospective  effect,  and  rendered  contracts  void 
which  were  opposed  to  it,  though  executed  before  it 
passed,  (e) 

With  regard  to  other  public  and  parochial  taxes,  as  they 
are  charged  upon  the  occupier  of  the  land,  and  do  not  fiiU 
on  the  grantee,  it  does  not  appear  that  his  grant  is  to  sufier 
any  diminution  on  their  account 

Annuities  bequeathed  by  will,  as  shown  above,  are  sub-  Deduction  for 
ject  to  the  payment  of  a  certain  legacy  duty.    This  duty  is  ****  ^^  '"^' 
a  diminution  of  the  legacy,  and  a  testator  may  desire  to 
prevent  its  falling  upon  the  legatee.     The  intention,  if 

(a)  King  ▼.  Weston,  2  £.  C.  A.  62.     Atwood  ▼.  Lamprey,  3  P.  W.  127,  n. 
Randall  t.  Brook,  7  B.  P.  C.  1,  od.  To. 
(6)  Atwood  V.  Lamprey,  cit.  above.    Andrew  v.  Hancock,  LBr.  &  B.  37. 
(c)  Nicholls  T.  Leeson,  3  Atk.  573. 
(<0  Howe  Y.  Singe,  15  East,  440. 
(t)  Keadshaw  v.  Balders,  4  Taunt.  57.    Buxton  v.  MonUioue,  Coop.  41. 
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CHAP.  VII.   clearly  exptessed,  is  conclusive  of  course,  but  the  ezpres- 

BXTBNT  IN     sions  of  the  testator  may  be  ambiguous,  and  resort  must  be 

▼iLUB  OP  TBI   [ji^j  ^  interpretation.    Where  an  annuity  is  granted  free 

—  from  deductions  this  rule  is  established, — that  if  from  the 

nature  of  the  property  out  of  which  the  annuities  are  pay- 
able there  be  no  deduction  to  which  they  could  be  subject 
except  the  legacy  duty,  the  annuitant  shall  be  exempt  there- 
from, but  if  there  be  any  other  subject  of  deduction,  then 
he  will  be  held  liable  to  pay  the  duty.  In  Smith  v.  Ander- 
son, (a)  where  this  rule  was  stated  by  the  Master  of  the 
Rolls,  reference  was  made  to  Hales  v.  Freeman,  where  this 
exemption  might,  as  it  is  said,  have  been  claimed,  but  was 
not  But  on  examining  that  case  it  will  be  found  that  it 
Was  a  rent  charge  that  was  devised,  which  is  liable  to  the 
latid  tax,  and  therefore  there  was  a  subject  to  which  the 
word  *^  deductions'*  would  apply  besides  the  legacy  duty. 
In  a  subsequent  case  (6)  before  the  Yice-Chancellor,  where 
an  annuity  was  bequeathed  clear  of  all  deductions  whatsoever, 
payable  out  of  certain  stock  in  the  funds  standing  in  the 
testator's  name,  neither  the  principle  above  expressed,  nor 
the  case  itself,  appears  to  have  been  referred  to,  and  the 
court  held  that  the  legacy  tax  could  not  be  deducted. 
Unfortunately,  the  words  of  the  judgment  of  the  Vice- 
Chancellor  are  not  reported,  for  it  is  difficult  to  find  any 
other  subject  than  this  tax  to  which  the  testator's  language 
can  apply. 

And  still  later,  in  Burrows  v.  Cottrell,  (e)  a  testator  gave 

an  annuity  of  300/.  free  from  all  taxes  and  stamp  duties,  to 

I.  and  H.  during  their  joint  lives.     By  a  codicil  he  revoked 

the  annuity  of  300/.,  and  gave  them  a  clear  annuity  of  100/. 

each.    The  Vice-Chancellor  held  that  this  was  a  complete 

gift  separate  from  that  in  the  will,  and  that  the  annuity  was 

subject  to  the  payment  of  the  legacy  duty. 

The  executor  By  the  stat  36  Geo.  III.  c.  62,  s.  6,  the  executor  is 

f!rom  tbe^iegatee  made  liable  to  the  government  for  the  payment  of  the  legacy 

tibe  amount  of    ^j^jy  ^g  ^gH  ^g  ^^  legatee,  and  as  the  duty  on  an  annuity 

thougS  he  has         ,  x  ^  j^^  3^^^  ^^j  Dawkins  ▼.  Tatham,  2  Sim.  492. 

neglected  to  ;  v  «  «•      ««* 

d3uctiL  W  8  Sim.  375. 
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is  paid  by  instalments,  an  executor  may  pay  that  duty,  and    CHAP.  vil. 
can  recover  it  back  from  the  legatee  of  the  annuity,  although     extent  ix 
he  may  have  made  several  payments  of  the  annuity  without  ^^''cr^kt.™* 
deducting  it ;  there  is,  therefore,  a  difference  in  this  re- 
spect  between  the  deduction  for  the  legacy  duty  and  for 
the  land  tax.     Here,  also,  the  legatee  had  assigned  the 
annuity,  but  that  was  held  to  be  immaterial,  (a) 

Such  are  the  observations  and  the  rules  which  occur  in  The  grantee  not 
reference  to  the  deductions  to  be  made  in  the  grants  of  an  Jloni^fw  rewdrs 
annuity ;  it  remains  to  be  mentioned,  that  there  is  no  power  or  insurance. 
in  a  court  of  equity  to  compel  the  grantee  to  contribute 
towards  the  expenses   necessary  for  the  maintenance  or 
repair  of  houses  or  lands  on  which  the  rent  maybe  secured.(6) 
Neither  is  any  allowance  to  be  made  for  insurance  or  other 
similar  charges.    At  the  same  time,  the  grantee  has  not, 
without  express  provision,  any  right  to  call  upon  the  tenant 
to  maintain  the  same,  or  keep  it  in  repair.     Hence  it  is 
considered  requisite  to  insert  in  the  grant  a  covenant,  on  the 
part  of  the  grantor,  to  insure  houses  which  are  the  security 
for  the  due  payment,  or  at  least  to  allow  the  grantee  to  do 
so,  and  charge  the  amount  against  the  former. 

But  in  a  late  case,  (c)  where  a  testator  charged  by  his 
will  an  annuity  on  his  real  estate,  consisting  of  a  tavern, 
which  he  had  insured,  and  which  was  burnt  down  after  his 
death,  the  insurance  money  was  ordered  to  be  paid  into 
court,  on  a  motion  by  the  grantee,  in  a  suit  instituted  against 
the  executrix  for  the  administration  of  the  testator's  estate, 
though  the  latter  had  renewed  the  policy  with  her  own  money. 

Before  concluding  the  subject  of  the  extent  of  the  grant, 
one  other  point  requires  to  be  noticed. 

In  testamentary  bequests  it  has  sometimes  happened  that  How  far  be- 
a  question  has  been  raised  from  the  use  of  language  appli-  ^ieg  correspond 
.cable  to  legacies,  whereby  the  testator  alters  his  previous  with  other 
.bounty.     The  rule  is,  that  where  there  is  nothing  on  the 
face  of  the  will  to  show  a  contrary  intent,  the  bequest  of  an 

(a)  Hales  t.  Freeman,  1  Br.  &  B.  391 ;  4  Mo.  21. 
(6)  Shelly  t.  Lady  Barsfield,  I  Bvo.  Rep.  in  Ch.  206. 
(f )  Paiiy  V.  Ashley,  3  Sim.  97. 
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CHAP.  VII.    annuity  is  to  be  treated  as  that  of  any  other  legacy,  and  if 
EFFEc/o^THE  ^"X  P^ovision  be  made  by  the  testator  for  or  in  respect  of 
GRANT  OF      his  legacies,  the  same  shall  extend  to  annuities.     Thus  in 
A  ^j^^  Duke  of  BoIton^s  will,  cited  by  Lord  Eldon  in  Nan- 

nock  Y.  Horton,  (a)  a  charge  of  legacies  upon  land  was 
held  to  be  a  charge  of  annuities.    So  also  where  a  residuary 
bequest  was  made  in  favour  of  legatees,  it  was  held  to  apply 
to  annuitants.  (6)     While  in  the  case  of  Nannock  v.  Hor- 
ton,  under  a  residuary  bequest  to  the  legatees  in  proportion 
to  their  legacies,  annuitants  upon  the  construction  of  the 
whole  will  were  excluded. 
TheelTectof  the      The  last  subject  which  is  proposed  for  consideration  in 
ammUy^b  re-     *^'^  chapter  is  the  effect  of  the  grant  as  regards  other  rights 
gard  to  other      in  the  grantee.     In  most  instances  undoubtedly  the  parties 
grlntee?    *       express  in  the  instruments  of  the  grant  their  intention  as 

to  their  real  object  in  the  transaction,  and  the  effect  they 
intend  to  result,  where  that  effect  is  honourable  or  proper. 
And  even  where  the  deeds  are  ambiguous,  the  parties  have 
generally  some  mode  of  explaining  their  intentions.  Hence 
in  contracts  between  distinct  parties  it  is  only  necessary  to 
refer  to  the  ordinary  rules  by  which  such  contracts  are  re- 
gulated. But  where  annuities  proceed  from  the  sole  act  of 
the  grantor,  more  especially  if  they  be  legacies,  the  intended 
effect  is  by  no  means  so  easily  discovered.  The  enquiry 
however  into  this  intent  is  almost  confined  to  courts  of 
equity,  for  the  courts  of  law  have  seldom  jurisdiction  over 
it,  and  there  has  been  an  application  to  it  of  equitable  prin- 
ciples which  have  no  recognition  in  these  latter  courts.  The 
effect  of  annuities  has  generally  been  examined  in  cases 
under  the  title  of  Satisfaction  and  the  Collation  of  Goods. 

Among  the  various  considerations  which  form  the  induce- 
ment for  the  grant  of  annuities,  one  of  great  frequency  is 
the  satisfaction  of  existing  rights  or  claims.  It  is  a  maxim 
in  equity  that  the  law  presumes  against  double  portions, 
which  means  that  where  the  intention  of  the  giver  has  not 
been  clearly  expressed,  it  is  to  be  presumed  that  he  intended 
that  the  second  grant  should  operate  as  a  satisfaction  of  an 

(a)  7  Ves.  391.  (6)  Sibley  v.  Perry,  7  Ves.  523. 
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existing  right,  rather  than  as  the  creation  of  a  new  and    ^^hap.  vii. 

OF  TBS 

additional  one.  In  furtherance  of  that  presumed  intent  epfbct  op  tub 
the  courts  of  equity  compel  the  party  to  elect  which  benefit 
to  take,  whether  the  original  right  or  that  which  is  given 
in  satisfaction  of  it,  because  it  is  a  principle  of  equity  that 
he  who  would  avail  himself  of  any  instrument  must  not 
disappoint  the  intent  of  the  maker  thereof;  and  that  he 
would  do,  if  he  did  not  relinquish  that  benefit  in  satisfac- 
tion of  which  the  new  grant  has  been  made.  Hence  if  a 
man  bind  himself  by  covenant  to  settle  an  annuity  on  his 
wife  by  deed,  and  dies  without  making  any  such  settlement, 
but  bequeaths  an  annuity  of  the  same  amount  to  her  in  his 
will,  it  is  clear  that  to  allow  her  to  claim  her  covenant  and 
the  bequest  would  be  contrary  to  the  intent  of  the  testator, 
therefore  a  court  of  equity  would  require  that  she  should 
choose  one  of  the  two,  and  be  satisfied  with  that^(a)  At  the 
same  time  the  actual  intention  of  the  grantor  will  control 
this  legal  presumption ;  and  if  it  appear  that  a  double  gifi; 
or  portion  was  certainly  meant,  the  claim  to  both  will  be 
allowed.  Hence  have  arisen  the  difiiculties  to  ascertain 
what  has  been  the  intention  of  the  grantor,  and  those  difii- 
culties have  suggested  certain  principles  which  are  found 
applicable  to  many  cases,  {b)  The  subject  is  one  of  con- 
siderable extent,  and  cannot  be  treated  in  this  work  so  fully 
as  may  be  requisite ;  but  it  is  hoped  that  the  following 
remarks  may  not  be  altogether  useless. 

To  constitute  a  satisfaction  the  second  grant  must  be  The  two  grants 
exactly  of  the  same  nature  as  the  former,  and  payable  in  nature,  and  pa^ 
the  same  manner,  (c)  and  from  the  same  fund.  aWe  in  the  same 

Thus  a  rent  charge  would  not  be  interpreted  to  be  in 
satisfaction  of  the  grant  of  a  personal  annuity,  nor  the  con- 
verse.    In  Atkinson  v.  Webb  (d)  one  granted  by  bond  an 

(a)  See  Weyland  v.  Weyland,  2  Atk.  633. 

(6)  See  1  B.  C.  C.  296 ;  1  Ves.  J.  625 ;  HiachUffe  v.  Hinchliffe,  3  Ves.  516 ; 
Sparkes/V.  Cator,  ib.  531. 

(c)  Graham  v.  Graham,  1  Ves.  8.  263 ;  Heather  v.  Rider,  1  Atk.  425 ; 
Broughton  v.  Errington,  7  B.  P.  C.  461,  ed.  To.  But  see  Browa  v.  Dawson, 
2  Vein.  498.  (d)  Prec.  Ch.  236 ;  2  Vern.  478. 

t2         • 
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CHAP.  VII.  annuity  of  20/.  payable  quarterly,  free  from  all  deductions, 
EFFECT  OF  THE  to  A.  and  B.  and  the  survivor.  Afterwards  she  devised 
the  same  sum  to  A.  to  be  paid  half-yearly,  charging  it  on 
land,  and  making  it  payable  thereon.  In  her  will  she  also 
devised  several  rent  charges,  and  declared  them  to  be  in 
satisfaction  of  existing  annuities,  but  made  no  such  decla- 
ration in  reference  to  this  devise.  It  was  held  not  to  be  a 
satisfaction,  for  it  was  not  equally  advantageous,  being  pay- 
able half-yearly  instead  of  quarterly,  on  the  land  instead  of 
generally,  and  was  subject  to  the  land  tax,  whereas  the 
former  was  free  from  all  deductions,  while  the  testatrix  had 
expressed  her  intentions  where  she  meant  to  satisfy,  and 
not  to  accumulate.  And  as  the  grant  of  an  estate  in  fee 
was  held  not  to  be  a  satisfaction  of  a  covenant  to  settle  lands 
of  greater  annual  value  upon  the  grantor's  wife  for  life,  (a) 
so  also  the  devise  of  a  dwelling-house,  land,  and  personal 
property,  together  with  an  annuity,  was  considered  not  to 
be  a  satisfaction  of  a  covenant  to  leave  a  jointure  equal  to 
the  annual  value  of  both,  and  50/.  yearly  to  provide  a  resi- 
dence, there  being  no  other  evidence  of  an  intention  to 
satisfy.  (6)  And  where  a  testator  bequeathed  specific  lega- 
cies of  sums  of  money  to  certain  legatees,  and  by  a  codicil 
bequeathed  annuities  of  greater  value  to  the  same  persons, 
these  were  held  not  a  satisfaction  of  the  legacies,  not  being 
ejusdem  generis ;  and  as  the  annuitants  might  die  before 
any  payments  became  due,  the  legatees  might  be  prejudiced 
by  the  second  grant,  (c) 

But  where  a  man  gave  a  bond  on  his  marriage  to  settle 
an  estate  of  inheritance  in  fee,  of  the  clear  yearly  value  of 
100/.  on  himself  and  wife,  with  certain  limitations,  and 
afterwards  settled  a  rent  charge  and  a  perpetual  annuity 
according  to  the  terms  of  his  obligation.  Sir  Thos.  Clarke, 
M.  R.  held  this  to  be  a  performance  of  the  condition.  It 
was  said  that  the  rent  was  not  so  advantageous,  because  the 
wife  could  never  get  the  fee,  at  most  she  could  only  get  a 

(a)  Eastwood  V.  Viocke.  2  P.  W.  614. 

(6;  Richardson  v.  Elphiston,  2  Ves.  J.  463. 

(c)  Mastera  v.  Masters,  1  P.  W.  4f3. 
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base  fee ;  he  held,  however,  that  it  was  more  advantageous  P^AP.  Vll. 
for  her,  not  being  subject  to  taxes,  repairs,  or  loss  of  effect  op  thb 
tenants ;  and  as  to  the  fee,  it  was  never  intended  she  should     annoitim. 

have  it.     On  appeal  to  the  Lord  Chancellor  the  cause  was  

compromised,  (o) 

The  two  grants  must  be  equally  certain,  as  well  as  of  Must  be  equally 
the  same  nature.  Therefore  where  one  bound  by  will,  of  ^* 
which  he  was  executor,  to  pay  an  annuity  to  his  aunt, 
bequeathed  by  his  own  will  one  moiety  of  his  residue  to 
her,  and  the  other  to  his  mother.  Lord  Hardwicke  held  the 
bequest  not  to  be  a  satisfaction.  '^  The  first,"  he  observed, 
"  is  a  clear  annuity  of  300/.,  the  will  gives  a  moiety  of  the 
residue  of  the  personal  estate,  whether  more  or  less,  which, 
though  probably  it  would  be  more  than  sufficient,  is  uncer- 
tain, from  accidents,  if  he  lived  longer  after  the  will.**  (6) 
A  husband  covenanted  that  in  case  his  wife  survived  him, 
she  should  have  a  life  annuity  of  200/.  in  lieu  of  all  her 
claim  on  his  personal  estate.  He  became  a  member  of  a 
society  who  covenanted  mutually  that  their  widows  should 
receive  annuities  from  a  joint  fund.  The  Lord  Chancellor 
decided  that  the  payments  from  the  society  afler  the  hus- 
band's death,  were  no  satisfaction  of  his  covenant,  (c) 

Neither  will  an  annuity  depending  upon  a  contingency,  a  coDtingent 
or  accompanied  with  a  condition,  be  a  satisfaction  of  an  g™n*^>ll  "^t 

*■,  satisfy  an  abso- 

absolute  right.  This  appears  from  Crompton  v.  Sale ;  {d)  lute  right 
there  a  husband  by  will  bequeathed  certain  annuities  to  his 
relatives,  and  made  his  wife  his  executrix.  She  by  her  will 
bequeathed  annuities  of  the  same  amount,  but  of  greater 
duration,  to  some  of  the  same  persons,  contingent  upon  a 
survivorship.  The  Lord  Chancellor  said,  there  was  no 
pretence  for  construing  this  a  satis&ction.  She  had  also 
enlarged  two  other  of  the  annuities  granted  by  her  husband 
from  mere  lifehold  interests  to  estates  in  fee,  without  any 
contingency.   But  these  were  considered  altogether,  and  as 

(a)  Middleton  t.  Pryor,  Amb.  391. 

(6)  Barret  v.  Beckford,  1  Ves.  S.  520 ;  Billingsby  v.  A.  G.,  2  £.  C.  A.  570. 

(c)  Rhodes  v.  Rhodes,  1  Ves.  J.  95. 

(d).  2  P.  W.  553  i  Billingsby  y.  A.  G.  2  £.  C.  A.  570. 
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CHAP.  VII.   it  was  held  that  the  former  were  not  given  as  a  satisfiiction, 

EFFECT  o"\he   ^^  ^'  ^^^  dccreecl  that  there  could  not  have  been  any  dif- 

onANT  OF      fercnt  intention  as  to  these,  and  that  tliey  were  cumulative* 

'■ '—  In  a  subsequent  case,  (a)  a  man  bound  himself  to  pay  his 

natural  son  5000/.  at  twenty-one,  and  by  his  will  he  be- 
queathed 15,000/.  to  trustees  to  pay  his  son  200L  for  his 
maintenance  till  he  was  twenty-five,  and  then  to  transfer 
the  principal  to  him ;  if  he  married  between  twenty-two 
and  twenty-five,  and  died,  then  to  his  issue ;  if  he  died 
unmarried  before  twenty-five,  then  it  was  to  go  oven    This 
bequest  was  not  a  satisfaction,  no  sufficient  evidence  ap- 
peared  to   show  any  such  intention  on  the  part  of  the 
testator,  and  as  it  was  said  by  Ashurst,  J.,  one  of  the  Lords 
Commissioners,  "  The  legacy,  not  being  payable  till  twenty- 
five,  might  have  proved  detrimental,  for  it  is  manifest  that 
the  bond  depended  upon  the  contingency  of  his  attaining 
twenty-one,  whereas  the  will  extended  it  to  the  age  of 
twenty-five." 
A  lesser  grant  is      If  there  be  a  difference  in  the  value  of  two  annuities, 
Usfactfon  of  a     which  are  given  by  separate  instruments,  the  second,  if  of 
prior  right.         smaller  amount,  shall  not  be  taken  to  be  a  partial  satisfac- 
tion of  the  first,  if  of  greater  amount  then  indeed  the  lesser 
may  be  considered  as  satisfied,  unless  any  of  the  above 
rules  prevent  such  an  interpretation,  (b)    Thus  in  Graham 
V.  Graham,  ((?)  one  granted  an  annuity  of  6/.  to  his  daughter 
during  her  widowhood  by  bond,  and  on  his  death  be- 
queathed her  10/.  per  annum,  charged  generally.    Lord 
Hardwicke  held,  that  as  the  former  was  only  a  debt  on  the 
grantor's  estate,  it  was  satisfied  by  the  better  annuity  be- 
queathed in  the  will.     "  If,  however,"  he  says,  "  he  had 
been  chargeable  with  two,  and  had  given  an  annuity  equal 
to  one,  it  would  not  have  been  considered  as  a  satisfaction 
for  either,  but  would  have  accumulated." 
To  satisfy  rights      These  are  rules  which  apply  to  the  contracts  and  engage- 
ration  of  law      ments  of  individuals,  but  rights  which  result  by  the  opera- 

(a)  Jeacock  v.  Falkncr,  1  B.  C.  C.  296 ;  1  Cox.  C.  37. 

{h)  Davison  v.  Goddard,  Gilb.  £.  R.  65.  (e)  1  Ves.  S.  519. 
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tion  of  law,  without  their  personal  interference,  will  not  be    CHAP.  Vli. 

OF  TBS 

satisfied  unless  the  party  granting  the  subsequent  right  by  bfpect  of  trb 
express  declaration,  or  by  necessary  implication,  substitute     o«ant  of 
the  one  for  the  other.  Many  cases  elucidate  this  proposition,  there  must  be 
though  they  chiefly  relate  to  widows.     The  law  provides  an  express  de- 
them,  on  the  death  of  their  husbands,  with  dower  out  of  the  cwsary  ^mpiiw- 
real  estate,  or  with  a  distributive  share  out  of  the  person-  ^^^^ 
alty.     Sometimes  this  provision  is  thought  inconvenient  by  Satisfaction  of 
the  heir  or  husband,  and  it  is  sought  to  be  altered.     It  has 
already  been  noticed  more  than  once,  that  by  the  common 
law,  the  heir  might  grant  a  rent  to  the  widow  in  satisfaction 
of  her  right  to  dower,  and  if  she  accepted  it,  she  should  be 
barred  from  the  latter.     But  the  rent  ought  to  have  "been 
charged  upon  the  land  of  which  she  was  dowable,  because 
the  law  did  not  recognise  a  collateral  charge  to  be  a  valid 
satisfaction,  inasmuch  as  she  could  not  distrain  for  the  latter, 
by  common  right,  as  for  the  former,  (a) 

Where  it  was  granted  in  bar  of  dower,  the  interest  granted  ^y  the  assign- 

1111.  •     1         1  mi        oient  of  a  renU 

must  have  been  equal  to  her  interest  in  her  dower.  1  hus 
a  rent  charge  conditioned  to  cease  if  it  fall  into  arrears,  was 
held  not  to  bar  her  dower,  which  is  an  absolute  estate  for 
life,  and  therefore  where  a  tenant  pleads  to  a  writ  of  dower 
an  assignment  of  a  rent  in  satisfaction  thereof,  he  must 
show  in  his  plea  that  he  has  an  estate  in  the  land  which 
will  enable  him  to  grant  a  rent  equally  extensive  with  the 
right  to  the  dower.  (A)  At  the  same  time,  where  a  widow 
has  elected  to  take  a  rent  issuing  out  of  lands,  whereof  she 
was  dowable,  in  lieu  of  her  dower,  so  long  as  that  rent  is 
paid  her,  she  is  bound  by  her  act>  and  cannot  claim  her 
dower,  though  it  may  become  questionable  whether  the 
grantor  could  grant  the  rent.  Provided  the  estate  granted 
to  her  extends  during  her  own  life,  since,  if  granted  for 
term  of  years,  or  for  the  grantor's  life,  it  will  not,  as  it 
«eems,  prevent  her  rejecting  it.  (c) 


(a)  Dyer,  91. 

(6)  Wentworth  ¥.  Wentworth,  2  And.  30 ;  Cro.  £.  451. 

(c)  BicUey  v.  Bickley,  1  And.  287. 
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CHAP.  VII.  The  assiiminent  of  a  collateral  rent  is  not  therefore  a 
BFricT  or  TBB  good  legal  satisfaction.  But  in  an  old  case,  where  a  man 
devised  a  rent  charge  to  his  widow  in  recompense  of  her 
dower,  and  in  default  of  payment,  that  she  should  enter  and 
have  all  the  lands  during  her  life,  it  was  held  that  as  she 
had  clumed  and  recovered  her  dower  she  could  not  have 
the  rent  nor  the  forfeiture,  (a)  This  was  certainly  the  deci- 
sion of  a  court  of  law,  who  treated  the  devise  as  a  condi- 
tional devise,  and  held  that  the  condition  had  not  been 
fulfilled.  But  the  cases  are  more  frequent  in  courts  of 
equity ;  and  it  is  established  that  where  certiun  benefits  are 
ofiered  to  a  widow,  on  condition  of  her  surrendering  or 
foregoing  her  existing  rights,  she  shall  be  put  to  elect 
which  claim  she  will  enjoy.  It  is  necessary,  however,  that 
such  offer  should  be  clearly  expressed,  and  the  intention  to 
substitute  the  second  benefit  in  lieu  of  the  first  must  be 
declared  with  certainty,  otherwise  the  gift  will  be  held  to 
be  an  accumulation  and  not  a  substitution. 
DeviMofannui-      j^  jg  ^^^  proposed  to  examine  all  the  cases  upon  this 

ties  ID  satisfac-  i        i  .  i        /.  mi  i      i  i 

tioQ  of  dower,     subject;  those  only  which  refer  to  annuities  will  be  brought 

forward,  and  of  those  only  a  brief  abstract  can  be  given. 
The  great  difficulty  in  the  instances  of  bequests  is  to  dis- 
cover the  testator's  meaning,  whether  he  intended  to  sub- 
stitute the  new  benefit  for  the  old  one  or  not  In  the 
earlier  cases  that  intention  was  scrutinised  more  thoroughly 
than  has  been  thought  right  by  modern  authorities,  and 
they  are  not  perhaps  quite  reconcileable.  Pitts  v.  Snowden 
appears  to  be  the  earliest  case,  and  there  is  no  direct  report 
of  it,  but  it  is  cited  in  Villa  Real  v.  Lord  Galway,  (6)  a 
case  on  the  same  subject.  However,  according  to  the 
statement  there  given,  a  man  devised  to  his  wife  an  annuity 
of  50/.  payable  out  of  his  land,  with  a  clause  of  entry  and 
distress,  to  be  made  good  out  of  his  personalty,  and  subject 
to  this  annuity  gave  his  fireeholds  to  his  children.  Lord 
Hardwicke  held  that  the  widow  was  entitled  to  both  the 

(a)  Geslin  Ac  Warborton's  C,  1  Leo.  137 ;  Cro.  £.  128. 
(6)  1  B.  C.  C.  292.  n. 
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annuity  and  her  dower,  though  the  grounds  of  his  decision  CHAP,  Vll. 
are  not  preserved.  Then  came  Arnold  v.  Kempstead,  (a)  vwect  of  the 
where  a  testator  gave  to  his  widow  certain  leaseholds  for 
her  life^  and  an  annuity  of  10/.  to  be  paid  out  of  the  rents 
and  profits  of  his  freeholds,  but  did  not  add  a  clause  of 
entry  and  distress,  and  gave  his  freeholds  to  his  son.  Lord 
Northington  decided  that  the  manifest  intention  of  the 
testator  was  to  give  the  annuity  in  satisfaction  of  the  dower, 
and  that  she  yras  entitled  to  one  only.  In  Villa  Real  v. 
Lord  Galway,  (b)  the  husband  bequeathed  an  annuity  of 
200/.  to  his  wife,  and  charged  all  his  property,  personal  as 
well  as  real,  with  the  payment,  and  granted  a  clause  of 
entry  and  distress.  Lord  Camden  held  that  the  claim  of 
dower  disappointed  the  will,  and  was  inconsistent  with  it, 
and  that  the  widow  was  bound  to  elect.  So  in  a  subse- 
quent case  of  Jones  v.  Collier,  (c)  Sir  T.  Sewell,  M.  R., 
held  the  widow  to  her  election  on  the  construction  of  the 
whole  devise.  And  lastly,  in  Wake  v.  Wake,  {d)  a  husband 
devised  his  freehold  estates,  valued  at  240/.  per  annum  to 
his  son,  and  charged  them  with  an  annuity  of  35/.  to  his 
widow,  and  gave  her  a  legacy  of  100/.  in  addition.  Mr.  J. 
Buller  held  this  to  be  a  satisfaction  of  the  dower,  on  the 
authority  of  the  cases.  The  report  is  very  brief,  and  cer- 
tainly  the  substituted  annuity  is  so  disproportionate  in  point 
of  value  with  the  original  right,  that  the  case  is  not  very 
reconcileable  with  the  principle  expressed  in  page  278, 
where  the  gifts  are  of  difierent  amounts. 

In  all  these  cases  the  object  has  been  to  discover  an 
intention  to  substitute,  and  slight  circumstances  were  relied 
on :  but  Lord  Thurlow  began  to  examine  the  matter  more 
stncdy,  and  the  result  of  a  case  before  him,  followed  by 
the  important  decision  in  French  v.  Davies,  before  Lord 
Alvanley,  is  that  the  widow  must  be  expressly  deprived  of 
her  dower,  otherwise  the  second  grant  shall  not  be  con« 
sidered  as  substituted,  but  as  cumulative.     It  would  be 

(a)  Amb.  466  ;  2  Ed«n,  236. 

(6)  Amb.  682  ;  IB.  C.  C.  299.  n. 

(c)  Amb.  730.  (d)  2  B..  C.  C.  255. 
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CHAP.  VII.    right,  however,  to  refer  to  Pearson  v.  Pearson,  (a)  whenr 
■rrxcTOFTHB  Lord  RoBslyn  intimated  an  opinion  in  favour  of  an  altered 
ORAMT  Of      j^g  ^f  construction. 

AVNvrriBs. 

There  a  testator  devised  land  to  his  son,  subject  to  a 

rent  charge  of  10/.  to  his  wife,  and  5/.  to  his  brother.  The 
widow  filed  a  bill  for  the  annuity  and  her  dower,  and  the 
question  raised  was,  whether  the  dower  was  barred  by  the 
rent  charge.  Lord  Rosslyn  observed,  ^^  The  law  is  per- 
fectly setded,  and  very  plain ;  the  gift  of  an  annuity  to  the 
wife  may  be  a  bar  or  not,  according  to  the  language  of  the 
will ;  Arnold  v.  Kempstead.  In  Villa  Real  v.  Lord  Gal- 
way  it  was  held  to  be  a  bar,  because  otherwise  the  other 
devises  in  the  will  could  not  take  effect.  In  this  case,  if 
the  value  of  the  lands  should  xiot  be  sufficient  to  satisfy  the 
two  annuities  and  the  dower,  it  would  prove  that  it  was 
intended  to  be  in  bar,  otherwise  there  is  nothing  to  show 
such  intention,  and  there  must  be  such  intent  to  make  it  a 
bar  to  dower." 

Next  came  the  case  of  Foster  v.  Cook,  {b)  where  Lord 
Thurlow  expressed  a  strong  opinion  as  to  the  widow's  right 
to  the  two  benefits  unless  die  one  be  expressly  excluded. 
There  the  testator  devised  all  his  estates,  personal  and  real, 
to  trustees,  on  trust  to  pay  his  wife  an  annuity  of  50/. 
during  widowhood ;  and  in  case  she  married  again,  then  of 
30/.  only.  He  gave  all  his  property,  charged  with  this 
annuity,  to  his  child.  The  widow  having  claimed  her 
dower  as  well  as  the  annuity,  Lord  Thurlow  decreed  that 
she  was  entided  to  both.  **  The  wife,"  he  said,  ^'  has  a 
charge  upon  the  estate  paramount  to  the  will,  she  has  an 
absolute  ri^t  to  the  third  part,  it  is  not  his  to  deprive  her 
of  it.  But  here  it  is  to  be  gathered  from  circumstances 
that  she  is  not  to  have  it,  and  because  he  gives  all  his  pro* 
perty  to  trustees,  I  am  to  gather,  from  his  having  given  all 
he  Aof,  that  he  has  given  that  which  he  iad  not.  So  fiir 
from  a  declaration  plain,  I  have  nothing  even  to  lead  me  to 
think  he  meant  to  deprive  her  of  dower.  She  must,  there- 
fore, have  her  dower." 

(a)  1  B.-C.  C.  29S.  (6)  3  B.C.  C.  347. 
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In  Middkton  v.  Carter,  (a)  the  widow  was  held  entitled   CHAP.  vii. 
to  dower,  where  a  mixed  fund  was  bequeathed  to  trustees,   irFEcz  of  thu 
to  pay  the  testator's  wife  an  annuity,  and  for  other  purposes,       SNomBB. 
but  no  notice  whatever  was  taken  of  her  dower.  

This  case  was  followed  by  French  v.  Davies,  (4)  where 
the  whole  of  the  previous  decisions  were  reviewed  at  great 
length.     The  facts  were  complicated,  but  may  be  stated 
briefly  thus :  A  testator  devised  his  real  estate  to  his  ex^ 
ecutors  to  be  sold,  together  or  in  parcels,  and  the  produce 
to  go  into  his  personalty ;  and  bequeathed  an  annuity  to 
his  widow  out  of  the  whole  of  his  personalty  when  in- 
creased with  the  i»t>duce  of  the  sale ;  and  after  other  pro- 
visions appointed  hb  widow  executrix  of  his  will.     The 
real  estate  having  been  sold  with  her  consent,  she  claimed 
the  value  of  her  dower  out  of  the  purchase  money,  as  well 
as  her  annuity,  and  Lord  Alvanly  in  a  most  elaborate  judg- 
ment, held  her  entitled,  on  the  ground  that  she  was  not 
expressly  excluded  from  her  dower.     "  It  is  not  enough," 
he  says,  "  to  contend  that  he  did  not  intend  it,  for  she  does 
not  want  his  intention  in  her  favour,  but  it  is  necessary  to 
prove  that  he  meant  to  exclude  her.''    And,  again,  "  Sup- 
pose he  did  not  know  that  she  was  dowable,  that  vnll  not 
do.     It  must  appear  that  he  did  know  it,  and  meant  to  bar 
her,  or  what  she  demands  is  repugnant  to  the  disposition.'* 
In  Strahan  v.  Sutton,  (c)  where  the  same  rule  prevailed,  it 
was  argued  that  the  widow's  claim  for  dower  was  incon- 
sistent with  the  will,  because  the  testator  had  devised  the 
house  to  trustees,  and  had  directed  that  it  should  not  be 
let  to  certain  persons  whom  he  named,  but  the  Master  of 
the  Rolls  held  it  extravagant  to  suppose  that  that  could 
interfere  with  her  right.     Again,  in  Grreatorex  v.  Cary(d) 
the  bequest  was  150/.  a  year  to  the  widow,  during  widow- 
hood, which  the  executes  were  ordered  to  pay  out  of  the 
real  and  personal  estates,  and  the  personalty  was  directed 
to  be  placed  out  at  interest  to  assist  the  real  estate  in  the 
payment  of  the  annuity.      The  testator  bequeathed  his 

(ft)  4  B.  C.  C.  409.  (c)  3  V«s.  249. 

(6)  2  Ves.  J.  672.  (d)  6  Ves.  616. 
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CHAP.  VII.  household  furniture  to  his  widow,  and  he  devised  the  resi- 
duary personal  and  real  estate  to  his  sister,  if  his  widow 
died  childless.  The  widow  was  held  entitled  to  the  an- 
nuity and  her  dower. 

In  addition  to  these  must  be  cited  the  late  case  of  Miall 
V.  Brain,  (a)  where  the  decision  was,  however,  against  the 
widow,  still  the  general  principle  was  admitted,  and  she 
was  excluded  from  her  dower  because  her  enjoyment  of  it 
would  have  been  repugnant  to  the  dispositions  of  the  will. 
The  testator  devised  all  his  estates  to  trustees,  and  directed 
them  to  permit  his  daughter  to  use,  occupy,  and  enjoy  a 
certain  dwelling-house,  which  would  have  been  vain  unless 
they  had  such  an  estate  as  could  enable  them  to  secure  the 
enjoyment.  But  the  devise  to  them  was  general,  and  as 
the  devise  of  the  house  was  inconsistent  with  the  right  of 
dower,  so  it  followed  that  the  devise  of  the  whole  estate 
was  equally  exclusive  of  that  right. 

In  one  case  there  was  a  partial  expression  of  the  testa- 
tors intention  to  substitute,  but  not  a  total  declaration,  yet 
his  intention  was  held  to  extend  farther  than  he  had  ex- 
pressed it.  It  was  Bojmton  v.  Boynton.  (b)  The  testator 
gave  by  his  will  1000/.  per  annum  to  his  wife  in  lieu  of 
dower,  but  if  she  married  again  he  gave  her  100/.  a  year  in 
lieu  of  all  benefits  from  his  estate.  She  did  marry  again, 
and  claiming  her  dower  was  held  not  entitled  to  her  an- 
nuity. This  was,  however,  before  the  change  in  the  con- 
struction of  these  bequests  which  has  since  prevailed. 

If  the  construction  of  wills,  in  which  favour  is  more 
generally  shown,  have  been  thus  strict  upon  this  point,  a 
similar  mode  of  interpretation  can  easily  be  expected  in 
instruments  between  parties.  Accordingly,  where  a  man  in 
his  marriage  settlement  covenanted  to  settle  an  annuity  on 
his  wife,  as  a  provision  in  case  she  survived  him,  it  was 
held,  that  her  dower  and  her  share  under  the  statute  of 
distributions  were  not  satisfied  by  the  settlement,  (c)    It  is 


As  to  settle- 
ments* 


(a)  4  Madd.  119.    See  Butcher  v.  Kemp,  5  Madd.  61. 

(6)  1  B.  C.  C.  445.  (c)  Couch  v.  Strattou,  4  Yes.  391. 
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customary  to  insert  a  clause  in  the  deeds  providing  that    CHAP.  vil. 
such  shall  be  the  effect  of  the  settlement.  «.p^T^„. 

EFFECT  OF  TBI 

On  a  consideration  of  all  these  cases  the  principle  already      orantjof 
expressed  seems  to  be  fully  supported.    That  the  intention 


ANNVITIB9. 


of  the  testator,  when  it  appears  either  in  direct  language  or  Result  of  the 
from  clear  and  necessary  implication,  for  a  substitution  in 
the  place  of  the  existing  rights,  shall  prevail  against  them, 
but  there  only;  and  in  the  case  of  widows,  one  of  the 
strongest,  if  not  the  sole,  circumstance  which  raises  this 
implication,  is  the  repugnancy  or  inconsistency  of  the  claim 
of  dower  with  the  provisions  of  the  will. 

Hitherto  the  sole  act  of  the  husband  has  been  referred  Wife  may  bar 
to  as  creating  the  satisfaction,  it  must  also  be  recollected  or  setUemeBt!^ 
that  the  wife  herself  can,  by  a  prenuptial  agreement,  give 
jxp  her  right  to  her  dower  and  distributive  share  in  consi- 
deration of  a  different  settlement.  This  arises  from  the 
statute,  27  Hen.  VIII.  c.  10,  which  makes  a  wife's  jointure 
before  marriage  a  bar  to  her  right  of  dower.  It  was 
doubted  whether  an  infant  could,  by  a  prenuptial  settle- 
ment, deprive  herself  of  that  right,  but  in  the  case  of 
Duchess  of  Buckingham  v.  Lady  Drury  (a)  it  was  decided 
by  the  House  of  Lords,  overruling  the  decree  of  Lord 
Northington,  that  where  an  infant  had,  before  her  marriage, 
agreed  to  accept  an  annuity  on  the  death  of  her  intended 
husband,  in  satisfaction  of  her  dower  and  right  to  the  dis- 
tributive share  of  his  personal  estate,  she  was  bound 
thereby  and  had  no  right  to  elect,  although  there  was  only 
the  personal  covenant  of  the  husband  not  secured  on  any 
land.  At  common  law  this  could  not  have  operated  as  a 
satisfaction. 

Thus  far  of  the  cases  of  widows  and  their  rights ;  other  other  legal 
legal  claims  may  be  the  subjects  of  similar  satisfaction,  ^loSedT*^  ^ 
though  the  cases  are  not  now  common.  Upon  the  same 
equitable  principle  which  requires  a  party  to  fulfil  all  the 
provisions  of  an  instrument,  from  which  he  is  willing  to 
derive  an  advantage,  when  a  will  contains  a  disposition  in 
favour  of  a  person  inconsistent  with  any  existing  right 

(a)  3  B.  P.  C.  277,  ed.  To. 
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CITAP.  VII. 

OP  TOE 

EPFECT  OP  THE 

GRANT  OP 

AMNOITIES. 


Devise  of  an- 
nuity to  testa- 
tor's  debtor. 


When  the  elec- 
tion is  to  be 
made. 


ali^eady  vested  in  him,  the  courts  of  equity  compel  him  te 
elect  one.  (a)  Thus  where  a  party,  tenant  in  tail  of  a  rent 
charge,  was  made  devisee  of  the  land  charged  in  strict  set- 
tlement, it  was  determined  that  he  must  elect  to  take  under 
the  settlement  or  under  the  will,  as  he  could  not  have  both. 

The  intention  of  the  testator  to  the  contrary,  if  clearly 
apparent,  will  however  prevent  the  substitution  and  accu- 
mulate the  gifts.  *'  Suppose  a  child,"  says  Lord  Hard- 
wicke  (b)  '^  is  entitled  to  a  rent  charge  out  of  a  real  estate 
belonging  to  his  father,  who  makes  a  provision  foi;  him  by 
legacy  or  portion,  and  devises  that  real  estate  to  another 
child,  without  taking  notice  of  the  rent  charge,  that  child 
is  entitled  thereto,  as  the  father  did  not  show  any  intent  to 
exclude  it,  for  that"  he  adds,  '^  did  not  defeat  the  devise, 
which  the  court  will  not  suffer" 

It  was  held  in  a  case  before  the  Court  of  Exchequer  in 
Ireland,  (c)  that  the  devise  of  an  annuity  to  the  testator*s 
debtor  was  a  discharge  of  the  debt^  because  this  latter  could 
not  be  set  off  against  the  payments  of  the  annuity. 

When  it  is  clear  that  one  of  two  benefits  is  intended  as 
a  satisfaction  of  the  other,  and  the  party  is  bound  to  elect 
one  of  them,  such  election  cannot  be  required  until  there 
has  been  sufficient  time  and  opportunity  for  a  complete 
knowledge  of  the  values  and  circumstances  of  the  respective 
rights  or  benefits,  {d)  The  mere  enjoyment  of  either  does 
not  preclude  a  fresh  choice,  if  made  within  a  reasonable 
time  after  the  right  of  election  has  devolved  upon  the  party. 
Thus  an  heir  at  law,  who  was  bound  to  elect  between  an 
estate  and  an  annuity,  was  held  not  to  be  precluded  from 
his  election  by  receiving  half  a  year's  payment  of  the  an- 
nuity while  he  was  abroad;  {e)  and  in  one  case,  {f)  Mr. 

(a)  B]ake  v.  6unbury»  1  Ves.  jun.  514  ;  4  B.  C.  C.  21 ;  see  Finch  v.  Finch, 
lb. ;  Hinchcliffe  v.  Hinchcliffe,  3  Ves.  516. 

(6)  In  Ayres  v.  WillU,  1  Ves.  ten.  230. 

(c)  Gould  V.  Adams,  Vera.  k.  Scr.  25S. 

(a)  Wake  V.  Wake,  3  B.  C.  C.  236;  1  Ves.  jun.  335;  Pigolt  v.  Bayley 
M'Cl.  &  Yo.  576. 

(e)  Rumbold  vt  Rumbold,  3  Ves.  65. 

(/)  Wake  V.  Wake,  cit.  ab. 
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J*  BuUer  allowed  a  widow  to  make  her  election  between  her  CHAP.  vii. 
dower  and  an  annuity  granted  by  her  husband's  will,  "or^nt'o™" 
though  she  had  received  the  latter  for  three  years.  But  annuities, 
where  a  widow  proved  her  husband's  will,  acted  under  it, 
and  received  the  rents  and  profits  for  six  years  according 
to  its  directions,  it  was  held  that  she  had  made  her  election, 
and  could  not  claim  her  rights  under  a  previous  settlement, 
which  were  held  to  be  satisfied  by  the  will,  (a)  The  elec- 
tion indeed,  if  not  distinctly  made,  may  be  presumed  firom 
the  conduct  of  the  party,  and  is  therefore  a  question  of  in- 
tention depending  upon  the  circumstances  of  each  case. 
At  the  same  time  the  acts  of  the  party,  if  in  law  or  in  equity 
they  amount  to  an  election,  will  operate  against  the  pre- 
sumed intent  of  the  party.  As  where  the  acceptance  of  an 
estate  was  to  be  accompanied  with  the  release  of  an  an- 
nuity, the  party  having,  in  the  opinion  of  the  court,  ac^ 
cepted  the  estate,  was  held  bound  to  execute  the  release, 
though  it  appeared  that  he  had  not  intended  to  do  so.  (6) 
It  will  be  right  to  bear  in  remembrance  that  the  party  must 
be  fully  acquainted  with  the  respective  rights  and  benefits, 
and  in  drawing  the  presumption  of  an  election  from  acts 
done,  they  must  be  such  as  to  raise  a  fair  implication  that 
the  party  had  a  knowledge  of  the  inconsistent  rights,  and  an 
intention  to  elect  between  them,  (c) 

Where  an  election  is  thrown  upon  a  married  woman,  she 
is  not  precluded  by  her  husband's  act,  but  may  make  her 
choice  after  his  death,  or  if  she  be  called  upon  to  elect  in 
his  life-time,  the  court  will  direct  an  inquiry  as  to  the  com- 
parative values  of  the  two  interests,  if  there  be  any  uncer- 
tainty in  this  respect,  but  not  otherwise,  (d) 

Such  is  the  brief  abstract  of  some  of  the  rules  and  autho- 
rities governing  the  law  of  satis&ction  and  election,  which 
is  submitted  to  the  reader  in  connection  with  the  law  of 
annuities.     There   is   still   one   case  (e)  which   must  be 

(a)  Batricke  v.  Broftdhurst,  3  B.  C.  C.  88 ;  1  Vm.  Jan.  171. 

(b)  Earl  of  Northumberland  ▼.  Earl  of  Aylesford^  Amb.  540,  657. 

(c)  Dillon  V.  Parker,  1  Swa.  359,  and  the  learned  reporter's  elaborate  note 
thereon. 

(d)  Wilson  V.  Lord  J.  Townsend,  2  Ves.  jun.  693. 
(c)  Mascal  v.  Mascal,  1  Ves.  sen.  323. 
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CHAP.  vn.    noticed,  as  it  affords  another  view  in  which  the  effect  of  an 

OT  THS 

EFPxcT  or  THE  aunuity  may  be  considered  with  reference  to  other  rights. 
There  the  second  grant  was  allowed  to  operate  as  the  com- 
pletion of  a  former  settlement,  and  thereby  not  in  satis£sic* 
be  fn^conobora-  ^^^f  ^^*  ^^  Corroboration  of  the  precedent  agreement,  in 
tioD  of  a  previous  which  case  only  one  annuity  was  established.  The  fiicts 
not inutUsfac-  ^^re  shortly  these.  On  an  intended  marriage,  A.  agreed 
^^^'  to  settle  100/.  per  annum  on  his  wife;  falling  sick,  he  de* 

vised  100/.  per  annum  to  her  before  his  marriage.  He 
then  recovered,  executed  the  agreement  and  married.  Baron 
Clarke  held,  that  she  could  only  claim  one  annuity  upon 
the  principle  mentioned. 
Effect  of  an  an-  The  Other  instance  of  the  effect  of  an  annuity  is  seen  in 
fation  of  ^s!"  ***e  Collation  of  goods  under  the  Statute  of  Distribution,  in 

which  it  is  provided,  that  when  any  child  has  received  any 
advancement  from  his  parent  during  his  life,  that  shall  be 
brought  into  the  account,  and  shall  be  estimated  in  the 
settling  of  the  value  of  the  distributive  share.  It  has  been 
stated  that  an  annuity  or  rent  charge  settled  by  a  parent 
on  his  child  is  to  be  considered  as  an  advancement  within 
this  act,  whether  it  commence  before  the  parent's  death  or 
not  till  after,  (a) 

There  is  some  difRculty  in  computing  the  value,  but  the 
following  rules  were  laid  down  by  Lord  Eldon  in  the  case 
of  Lord  Kirkcudbright  v.  Lady  Kirkcudbright  If  it  be 
an  absolute  continuing  annuity,  its  value,  computed  at  the 
time  of  the  grant,  should  be  taken.  If  a  contingent  an- 
nuity, still  its  value,  though  not  easily  ascertainable,  or 
probably  the  aggregate  amount  of  the  payments,  should  be 
taken.  If  the  annuity  has  ceased,  the  grantee  may  have 
his  option  either  to  bring  the  value,  calculated  at  the  time 
of  the  grant,  or  the  amount  of  the  payments  actually  made, 
into  collation. 

(a)  Edwards  v.  Freeman,  2  P.  W.  441 ;  Morris  v.  Burroughs,  1  Atk.  404 ; 
Lord  Kirkcudbright  ▼.  Lady  Kirkcudbright,  8  Ves.  51. 


AND  RENT  CHARGES.  S89 

CHAP.  VIII. 

DETERMINA- 
TION OP 
AN  ANNUITr 
BY  EFPLUXIOW 
OP  TIMB. 

CHAPTER  VIII.  

OF  THE  DETERMINATION  OF  THE  ANNUITY. 

It  must  now  be  considered  how  an  annuity  may  be  tenni- 
natedy  and  it  will  be  found,  that,  according  to  the  nature  of 
the  transaction,  many  ways  will  lead  to  such  a  result. 
They  may  be  thus  enumerated: 

1.  Effluxion  of  Time. 

2.  Determination  of  the  Fund  charged. 

3.  Consolidation. 

4.  Release  or  Surrender. 

5.  Redemption. 

6.  Bankruptcy  and  Insolvency. 

7.  Revocation. 

8.  Breach  or  Performance  of  Conditions. 

Of  these  in  their  order,  and  first,  of  the  Effluxion  of  Time.  Annuity  deter- 
Where  an  annuity  has  been  granted  for  a  definite  period  of  S'^l^uxion  of 
time,  it  ceases  on  the  expiration  of  that  period.    If  it  have  time. 
been  granted  to  one  in  fee,  and  there  be  a  failure  of  heirs  to 
the  grantee,  it  may  be  presumed,  that,  in  default  of  any  dis- 
position of  it  by  the  last  holder,  it  would  cease.    How  far  a 
grantee  can  bequeath  an  annuity  which  is  granted  in  fee,  so 
as  to  confer  a  right  thereto  which  shall  continue  after  a 
failure  of  the  grantee's  heirs,  may  be  a  question  of  doubt, 
when  it  comes  to  be  examined  in  a  court  of  law. 

Where  an  annuity  is  granted  in  any  particular  course  of 
descent,  it  ceases  on  failure  of  the  heirs  in  that  line,  as  was 
shown  in  Turner  v.  Turner,  (a)  There  one  N.  T.  devised 
an  annuity  of  300/.  to  his  wife  for  life,  then  to  accumulate 
to  make  portions  for  his  daughters  one  after  another,  then 

to  remain  to  his  eldest  son,  and,  on  his  decease,  to  the 

(a)  I  B.  C.  C.I316  ^  Amb.  776.    See  Hack  v.  Tack,  3  Swa.  270. 
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CHAP.  VIII.  heirs  male  of  his  body^  and  in  default  of  issue  male,  to 
^^TKwoF  ^"  remain  to  his  next  eldest  son,  and  gave  the  rest  of  his  estate 
AN  ANNUITY    among  all  his  children.     He  had  five  sons  and  five  daugh* 

BY  EFFLUXION    ^^^^^     ,j,j^^  latter  all  married  in  the  lifetime  of  the  widow. 


or  TIME. 


""*  and  the  three  eldest  sons  and  the  youngest  died  without 

issue  before  her.  On  her  death  the  fourth  son  claimed  the 
annuity  as  remaining  to  him.  The  devisees  of  the  eldest 
son  claimed  it  as  part  of  his  estate ;  and  the  executors  of 
the  original  testator  claimed  it  as  part  of  the  residue  of  hit 
estate.  The  lords  commissioners  held  that  it  was  not  per* 
sonal  estate  which  vested  absolutely  in  the  eldest  son,  being 
analagous  to  an  estate  tail  in  land^  neither  did  it  vest  as  an 
executory  devise  in  the  fourth  son  who  survived,  but  that  it 
was  an  annuity,  which,  being  exhausted  by  the  events, 
could  not  be  taken  by  any  one  as  such,  and  therefore  it 
sunk  into  the  residuary  estate  of  the  original  testator. 

Rent  does  not         j^  regard  to  a  rent,  as  that  is  a  species  of  realty,  it  might 

failure  of  heirs,    have  been  thought  that  on  failure  of  heirs  it  would  escheat, 

but  that  is  not  the  case.  Brooke,  in  his  Abridgment,  tit. 
Extinguishment,  (a)  lays  it  down  from  27  Hen.  VIII.  10^ 
that  if  a  rent  be  granted  to  one  and  his  heirs,  or  to  a  cor- 
poration, the  rent  will  be  extinguished  if  the  grantee  die 
without  heir,  or  the  corporation  be  dissolved,  and  shall  not 
escheat  to  the  crown.  A  rent  cannot  escheat  to  the  lord 
for  want  of  heirs,  because  it  is  not  holden  of  the  lord* 

So  also  where  a  corporation  is  chargeable  with  a  personal 
annuity,  it  ceases  if  the  corporation  be  dissolved,  but  a  real 
annuity  would  still  remain  a  charge  upon  the  lands  of  th« 
corporation.  It  seems  that  a  charge  on  a  parsonage  is  not 
a  mere  personal  charge,  the  parson  being  only  liable  in 
respect  of  the  land,  (ft) 

Grantee  cannot       It  is  to  be  observed  that  the  ffrantee  cannot  enlarge  his 

enlarfife  his 

estate  in  the       estate  in  the  rent  beyond  the  terms  of  the  grant ;  and  there- 
'*°**  fore  a  grantee  in  tail  of  a  rent  cannot,  by  suflfering  a  reco- 

very, convert  it  into  a  fee,  so  as  to  carry  it  to  his  heirs 

(a)  And  also  in  C^rodie,  S,  Bscbeat,  9.    Com.  Dig.  EschMt,  (A.  I).  A.  O. 
V.  Sands^  Hard.  49^. 

(b)  Bis!»op  of  Rochester's  case,  Oweh,  732 ;  And.  10§. 
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general  on  failure  of  the  limitation,  (a)    He  will  only  gain  CHAP.  vm. 
a  base  fee,  determinable  t)n  failure  of  the  issue  inheritable    '^*^i"**of^' 
under  the  estate  taiL     But  if  remainders  over  be  limited     ^^  annuity 
after  and  expectant  on  the  estate  tail,  they  will  be  barred,  '^  or  twb!^" 
and  the  recovery  will  confer  an  ownership  coextensive  with  ' 

these  estates.  (6) 

When  an  annuity  is  granted  during  the  continuance  of  As  totnmiities 
a  life  or  lives,  it  determines  when  the  annuitant  dies.  But  no  apportion- 
as  an  annuity  is  the  grant  of  a  sum  of  money  payable  at  "^^^ 
certain  appointed  times,  although  the  annuitant  generally 
dies  in  the  interval  between  the  times  of  payment,  yet  the 
law  does  not  make  any  apportionment  between  the  part  of 
the  period  elapsed  and  that  which  is  unexpired,  but  limits 
the  payment  to  the  last  period  completed  before  the  death 
of  the  annuitant,  (c)  This  proceeds  upon  the  interpretation 
of  the  contract  by  which  the  grantor  binds  himself  to  pay  a 
certain  sum  at  fixed  days  during  the  life  of  the  annuitant; 
when  the  latter  dies,  such  day  not  having  arrived,  the  for« 
mer  is  discharged  from  his  obligation,  and  such  has  been 
the  construction  of  this  rule  of  law,  that,  where  an  annuity 
was  payable  at  Michaelmas  and  Lady  Day,  or  within  thirty 
days  after  each  feast,  and  the  grantee  died  within  the  thirty 
days,  it  was  held  that  the  payment  due  at  the  feast  b^ore 
her  death  was  discharged.  ((/) 

Hence,  in  most  grants  of  annuities,  it  is  now  customary 
to  insert  a  covenant  expressly  to  secure  to  the  grantee  a 
rateable  portion  of  the  annuity,  according  to  the  period 
which  may  elapse  between  the  last  day  of  payment  and  the 
death  of  the  annuitant. 

To  this  rule,  however,  there  is  an  exception  where  the  Except  it  be 
annuity  is  granted  for  the  maintenance  of  the  grantee,  SaSitfnftnff. 
which,  as  Mr.  Swanston  observes,  (e)  is  supported  by  the 
necessity  of  the  case,  and  the  consequent  presumption  of 

(a)  Chaplin  v.  Chaplin,  S  P.  W.  230. 

(6)  3  Fret.  Ahs.  137,  Co.  L.  2dS  a,  Butl.  n.     Weekt  ▼.  Peach,  tl  Lntw. 
1224. 
(c)  3  Atk.  261.    Franks  v.  Noble,  12  Vet.  4S4. 
Id)  Price  T.  Wiiliami,  Cio.  £.  380. 
(•)  In  note  to  £x  parte  Smyth,  1  Swa.  839. 
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This  exception 
does  not  bold 
where  no  main- 
tenance is  re- 
quired. 


intention.  It  is  thought  equitable,  that,  to  meet  the  ex- 
penses of  maintenance  in  the  full  extent  to  which  they  have 
been  incurred,  the  current  annuity  should  be  apportioned. 
Upon  this  principle  the  Court  of  Common  Pleas  acted  in  a 
case  of  Howell  v.  Hanforth,  (a)  where  they  held  the  defend- 
ant under  terms ;  for  as  an  annuity  had  been  granted  for 
the  maintenance  of  a  married  woman  separated  from  her 
husband,  the  court  compelled  the  latter  to  pay  a  sum  pro- 
portionate to  the  time  elapsed  before  her  death.  The  prac- 
tice in  the  courts  of  equity  was  there  referred  to,  and  may 
be  found  in  several  authorities,  especially  in  Hay  v.  Pal- 
mer, (6)  where  the  grantee  was  an  infant,  to  whom  mainte- 
nance was  payable  till  eighteen  or  marriage,  half-yearly  at 
Lady-day  and  Michaelmas.  She  reached  her  eighteenth 
year  on  the  16th  of  August,  and  was  decreed  to  have  her 
maintenance  rateably  from  the  last  Lady-day. 

It  need  not  be  expressly  stated  that  the  annuity  is  for 
maintenance;  if  that  must  be  reasonably  understood  from 
the  grant,  the  annuity  will  be  apportioned,  (c) 

It  may  be  well  to  refer  to  the  observation  of  Lord  Chief 
Justice  De  Grey  in  Howell  v.  Hanforth,  where  he  says, 
"  It  appears  that  the  quarterly  pa)rments  were  not  origi- 
nally forward  payments,  by  way  of  maintenance  for  the 
ensuing  quarter,  which  might  make  a  difference,  but  paya- 
ble at  the  end  of  each  quarter,  in  order  to  discharge  the 
expenses  incurred  in  the  three  preceding  months."  For 
where  there  is  no  apparent  necessity  for  the  continuance  of 
the  maintenance,  there  will  be  no  apportionment,  as  was 
held  by  Lord  Redesdale  in  Anderson  v.  Dwyer,  (rf)  where 
an  annuity  was  bequeathed  to  a  married  woman  for  her 
sole  use,  "  It  differed,"  he  observed,  **  from  the  case  of  a 
separate  maintenance  for  a  wife  or  children  ;*'  and  accord- 
ingly he  refused  an  apportionment. 

There  is  also  a  case,  (e)  where  an  annuity  charged  on  a 
real  estate  in  aid  of  the  personalty,  had  been  ordered  to  be 

(a)  2  W.  Bl.  1016.  (6)  2  P.  W.  601. 

(c)  Reynish  v.  Martin.  3  Atk.  331.  {d)  1  Sch.  &  L.  301. 

(c)  Webb  V.  Lord  Shaftesbary^  11  Ves.  361. 
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paid  out  of  a  fund  in  Court,  half-yearly,  at  Midsummer  and  CHAP.  vni. 
Christmas.     The  annuitant  having  died  between  Lady-day       tion  of 

and  Midsummer,  the  Lord  Chancellor,  after  some  consider-  ***  annuity 

_  '  _  -        _  ' .  _  BY  EFFLUXIOir 

ation,  made  an  order  lor  her  representative  to  have  payment       of  time. 


of  the  quarter  to  Lady-day.  Here  it  was  a  regulation  of 
the  Court  which  had  fixed  the  intervals  of  payment,  and 
did  not  emanate  from  the  grantor  himself. 

It  must  not  be  supposed  from  this  case  that  the  Court  The  Court  will 
will  alter  the  mode  of  payment,  when  any  such  is  appointed  ^^^^L 
by  the  grantor,  because  the  contrary  has  been  expressly  ™e°t* 
ruled  in  a  case  (a)  where  an  annuity  of  100/*  per  annum  was 
bequeathed  by  will,  and  on  an  application  to  the  Lord 
Chancellor  to  order  it  to  be  paid  quarterly,  he  refused, 
saying,  he  would  not  alter  the  payment,  as  it  was  in  the 
will. 

It  may  happen,  and  indeed  has,  that  the  annuitant  should  Where  the 
die  on  the  day  of  payment ;  in  such  a  case  it  seems  that  the  Sn°  he^ay  o? 
annuity  would  still  be  payable.  It  is  true  that  rent  is  not  payment, 
due  till  midnight,  though  demandable  at  sunset,  and  as  be- 
tween the  tenant  for  life  and  the  remainder-man,  if  the 
former  die  before  midnight,  the  latter,  at  common  law,  was 
entitled  to  the  rent  which  falls  due  on  that  day.  Here, 
however,  the  root  of  the  period  is  not  lost,  but  is  payable 
to  some  person  or  other,  the  discussion  is,  to  whom? 
whereas  the  annuity  would  be  wholly  lost  if  the  death  on 
the  day  of  payment  were  held  to  affect  it.  This  is  also  the 
construction  of  a  grant  or  covenant,  in  which  it  is  to  be 
determined  whether  the  sum  is  to  be  paid  at  the  beginning 
or  at  the  end  of  the  specified  day ;  and  the  rule  of  laWi 
which  construes  the  words  of  a  covenantor  most  strongly 
against  him',  is  fairly  applicable  here. 

Accordingly,  in  Southern  v.  Bellasis,  (b)  an  annuity  ap- 
pears to  have  been  payable  yearly  on  Michaelmas-day,  and 
the  grantee,  who  was  also  the  annuitant,  died  at  nine 
o'clock  in  the  evening  of  that  day ;  it  was  held,  that  as  she 
lived  beyond  sunset,  when  the  rent  on  which  it  was  secured 

(a)  Hawley  v.  Cutts,  2  Freem.  24.  (6)  1  P.  V^.  179,  u. 
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CHAP.  vill.  was  payable,  her  administrator  was  entitled  to  the  arrears. 
*'*^"fTk™''  This  case  was  cited  with  approbation  by  Lord  Macclesfield 

ANNUITY      in  Earl  of  Strafford  v.  Lady  Wentworth,(tf) 
'^T.o""".'"      In  the  case  where  the  annuity  continoea  beyond  Ae 
TUND  CHARGBD.  grantee*s  life,  it  seems  there  is  no  apportionment,  hfat  Ae 

whole  portion  due  at  the  next  period  after  the  grantee's 

decease  goes  to  the  person  next  entitled,  and  no  part  is 

reserved  to  the  former's  estate.  (6) 

Rent  contmaes       Where  a  rent  is  granted  to  one  for  the  use  of  another^ 

cwtuiqueuie.^  the  Statute  of  Uses  vests  the  possession  of  the  rent  in  the 

latter ;  therefore  it  will  continue  during  the  life  of  the  per- 
son entitled  to  the  beneficial  interest,  and  does  not  depend 
upon  tiie  life  of  the  trustee. 

Thus,  a  rent  to  A.  and  B.  and  the  survivor  of  them,  for 
the  use  of  C.  during  her  life,  was  held  to  continue  after  the 
deaths  of  A.  and  B.,  C.  not  being  dead,  (c) 
^y  ^,?J*?*'j       Secondly,  where  an  annuity  or  rent  is  charged  upon  a 
charged.  particular  fund,  and  not  generally,  it  ceases  upon  the  ter- 

mination of  the  grantor's  interest  therein,  if  at  the  time  of 
the  grant  he  had  no  power  to  charge  it  in  the  hands  of  his 
successor.  For  such  a  grant  in  actual  effect  seems  to  be 
a  conditional  or  contingent  grant ;  as  it  is  a  grant  of  a  rent 
or  annuity  so  long  as  such  a  fiind  shall  continue.  The 
distinction  between  the  assignment  of  a  fund  in  part  or 
entirely,  and  the  charge  of  an  annuity  on  that  fund,  has 
been  considered  above,  (d)  but  here  it  is  assumed  that  the 
grant  operates  as  the  latter. 

Inus,  a  rent  charge  granted  by  a  tenant  in  tail  in 
possession  ceases  on  his  death,  or  by  a  lessee  for  years 
on  the  expiration  of  his  term.  So,  where  one  entitled  to 
the  dividends  on  certain  stock  for  life  charges  an  annuity 
thereon,  this  ceases  on  his  death.  Also,  where  two  acres 
of  land  descended  to  two  coparceners,  one  of  whom  before 
partition  granted  a  rent  charged  upon  one  of  the  acres,  which 

(a)  1  p.  W.  100.  (6)  WihoB  ▼•  HtfiDtn,  2  V««.  S.  «T». 

(c)  Crawley's  Case»  do.  £.  721 ;  Oweo,  126 ;  2  And.  150. 

(d)  Page  7. 
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was  afterwards  assigned  to  the  other  parcener^  this  rent  was  chap.  viii. 
hdd  to  Ml  on  that  assignment ;  (a)  but  if  partition  be  not        or  an 
made,  and  the  land  charged  descend  to  the  other  parcener,      ^nmuitt 
he  takes  it  subject  to  the  rent,  because  he  claims  by  descent,    tiok  op  thb 
and  the  charge  is  prior  to  the  accruing  of  his  title,  (b)    In  ^"d  cbammdj 
the  case  of  joint-tenants,  if  one  grant  a  rent,  and  die  before 
severance,  the  charge  will  fail  as  against  the  survivor,  be- 
cause he  does  not  claim  through  his  companion,  but  from 
the  original  title,  (e) 

Again :  if  the  feoffee  of  an  estate  upon  condition  grant  a 
rent  charge  thereout,  and  the  condition  be  broken,  the 
feoffiir  on  entry  may  hold  the  land  discharged,  (b)  So  if  a 
bishop  grant  a  rent  as  a  charge  on  his  episcopal  possessions, 
it  will  dstermine  on  his  death  or  translation.  (cQ 

Hence,  where  a  man  agreed  to  pay  an  annuity  out  of  his 
salary,  as  a  searcher  in  the  customs,  and  then  covenanted 
generally  to  pay  it,  it  was  held,  that  the  agreement  so  re- 
cited controlled  the  covenant,  and  that  on  his  dismissal  from 
the  ofBce  the  annuity  ceased  to  be  payable,  (e) 

The  above  .proposition  must,  however,  be  qualified  by  Provided  the 
this  consideration,  that  the  annuity  or  rent  must  by  the  c^rg^  on  that 
terms  of  the  grant  be  charged  upon  the  particular  fund  ^^^  f^°^  o^^^y- 
oaly.     Because,  if  it  be  charged  generally,  though  pri- 
oiarily  on  one  fund,  it  will  not  cease  on  the  failure  of  that, 
but  will  attach  upon  the  other  property  of  the  grantor. 
As  if  lessee  for  years  grant  a  rent  charge  in  fee,  it  ceases 
as  a  rent  on  the  expiration  of  the  term,  but  it  may  operate 
afterwards  as  an  annuity,  and  may  as  such  bind  the  grantor   - 
and  his  heirs.  (/)    Bo,  also,  the  grant  of  an  annuity  by  a 
bishop,  though  it  cannot  charge  his  successor,  may  operate 
to  bind  himself  after  translation,  or  his  executor  after  his 
dealh.(^) 

Airain :    if  the  cnrantor's  estate  become  enlarged  subse-  So  iigrantor** 

estftto  becoBM 

quently  to  the  grant,  the  interest  conveyed  by  him  shall  be  eolai^ed. 

(a)  Anon.  Moore»  95.  (6)  Lit  &  286.  (e)  lb. 

li)  P«k.  Cowjitiou,  8.  S40  'y  Lit  a.  368. 

(0  HesM  V.  Albert,  3  M.  &  K.  181. 

(/)  Poph.  87.  <;)  J>u  Dal«'ft  Cm,  l>y9r,  870»  b. 
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CHAP.  VIII.  continued  to  the  extent  granted,  although  it  exceed  what 

or  AN        he  had  originally  power  to  grant.    As  in  the  case  stated  by 

»Y  DmwLMivA'  Littleton,  (a)  where  a  man  is  disseised  of  land,  and  the  dis- 

TXON  OP  TUX 
WHO  CHAROBDt 


TxoN  OP  TUX  scissor  grants  a  rent  charge  thereout,  although  the  dis* 
seissee  doth  afterwards  release  the  land  to  the  disseissor, 
yet  the  rent  charge  shall  remain  in  force,  because  he  shall 
not  have  advantage  by  the  release  against  his  own  grant. 
And  if  a  tenant  in  tail  grant  a  rent  in  fee,  though  it  is  de* 
terminable  on  his  death,  yet  if  he  levy  a  fine,  or  sufler  a 
recovery,  by  which  the  estate  tail  is  converted  into  a  fee 
simple,  the  rent  is  not  avoidable,  (b)  So,  where  tenant  for 
life,  with  remainder  to  his  son  in  tail,  remainder  to  himself 
in  fee,  granted  a  rent  charge  in  fee,  and  the  father  and  son 
levied  a  fine  to  the  use  of  the  father  in  fee,  it  was  held, 
that  the  rent  charge  in  fee  was  valid,  for  the  father*s  estate 
was  sufiicient  to  pass  the  grant,  and  although  the  son  might 
have  avoided  it,  yet  by  the  fine  he  had  deprived  himself  of 
the  means,  (c) 

And  similar  to  this  is  the  case  stated  in  6  Co.  79,  to  be 
good  law: — That  if  two  joint-tenants  be  in  fee,  and  one 
grants  a  rent  charge  in  fee,  and  afterwards  releases  the 
other,  in  that  case,  although  to  some  intent,  he  to  whom 
the  release  is  made  is  in  by  the  first  feoffor,  and  no  degree 
is  made  betwixt  them,  yet  as  to  the  grantee  of  the  rent 
charge,  he  is  under  the  joint^tenant  who  released,  and  he 
who  survives  shall  not  avoid  it  after  the  death  of  him  who 
released;  for  he  who  survives,  by  acceptance  of  the  release, 
has  deprived  himself  of  the  ways  and  means  to  avoid  the 
charge,  for  jus  accrescendi,  i.  e.  the  right  of  survivorship, 
was  the  sole  means  to  have  avoided  it,  and  that  is  utterly 
taken  away  by  the  release. 
So  if  it  be  gut  when  the  rent  charsre  has  been  granted  for  the  benefit 

gnmted  for  ihe       -  ,  o  o 

beneiHortlie     of  the  estate,  the  party  entitled  after  the  grantor  will  be 
estate.  restrained  from  avoiding  it,  at  least  if  he  will  avail  himself  * 

(a)  Sec.  477. 

(6)  Case  of  Alton  Woods,  1  Cq.  48,  a.    Benson  v.  Hudson,  1  Mod.  108; 
3  Lev.  26. 
(c)  Holt  V.  Saobacb,  Hatt  96;  Cro.  C.  103. 
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of  that  benefit,  (a)    As  if  a  tenant  in  tail  of  an  estate  under   CHAP.  viii. 
a  defeazible  tiUe  grant  a  rent  charge  in  fee  for  a  release  of  "™«^^*™« 
the  right  to  the  defeazsuice,  the  issue  in  tail  shall  not  avoid      ANwrry 
this  rent»  because  they  are  benefited  by  the  release.     So  if    ,,0^  „  ^^  " 
he  grant  a  rent  to  the  widow  entitled  to  dower  out  of  the  '<"">  charoep. 
land  in  satisfaction  thereof,  the  issue  in  tail  will  be  bound.  (6) 

In  other  cases  it  is  at  the  election  of  the  issue  in  tail 
whether  he  will  vacate  the  rent  granted  by  his  ancestor. 
For  the  latter  may  bind  him  to  warranty,  and  that  may  be 
a  bar  to  his  proceeding  to  annul  the  grant,  (c)  But  as  the 
grant  of  the  rent  is  void  against  the  issue  in  tail,  and  not 
voidable  only,  it  will  not  be  strengthened  by  the  heir  pay- 
ing the  rent  after  the  grantor's  decease.  He  may  still 
defeat  the  charge,  {d) 

The  efiect  of  a  confirmation  of  the  grant  by  the  party  ^  future  grant 

•  ii-t  «..  ■•.  may  sometimes 

entitled  to  the  estate  at  the  time  it  was  executed  or  m  sue-  be  confirmed  or 
cession,  was  considered  above  in  Chap.  II.    But  a  grant  <iefeated  by  the 

,  act  of  the  tenant 

intended  to  operate  in  future  may  sometimes  be  defeated  by  of  the  land  in 
the  act  of  the  party  who  has  the  present  interest  in  the  P*^**®"*®**' 
land,  as  in  Capel's  case.(^)  There  an  estate  was  limited  to 
one  in  tail,  remainder  to  another  in  fee.  The  remainder- 
man granted  a  rent  charge  in  fee.  The  tenant  in  possession 
then  suffered  a  recovery  to  the  use  of  a  stranger,  and  died 
without  issue ;  and  it  was  held  that  the  rent  charge  failed. 
Because  it  could  not  attach  on  the  lands  till  the  remainder- 
man  came  into  possession,  and  as  his  right  to  the  estate  was 
barred,  and  the  land  never  came  to  him,  so  in  like  manner 
his  charge  had  nothing  to  be  executed  upon,  and  as  he 
c  uld  not  falsify  the  recovery,  the  grantee  who  claimed 
through  him  could  have  no  greater  power. 

Thus  also  where  A.  covenanted  to  levy  a  fine  to  the  use  of 
himself  and  the  heirs  male  of  his  body,  remainder  in  tail 
to  several  others,  remainder  to  his  own  right  heirs ;  pro- 
vided that  if  there  should  be  a  failure  of  issue  male  of  his 

(a)OctavianLumbaid'&C.44Ed.III.21;  citFlow.C.436,466i  lCo.94b; 
Co.  L.  343  ;  10  Co.  37  b. ;  1  Roll.  Abr.  842. 
(6)  BicUey  v.  Bicldey,  1  And.  287. 

(c)  Winch.  5.  cited  by  Holt,  C.  J.  in  Machel  v.  Clarke,  2  L.  Ray.  780. 

(d)  RoU's  Abr.  Estate,  F.  a. 

.    (e>  1  Co.  62  5  Hiuki  ▼.  Gateley.  1  And.  282  j  Pop.  5 ;  Bfoore,  154. 
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The  rule  as  to 
the  appropri- 
ation of  a  par- 
ticular fund 
which  fails. 


body,  and  B.  his  daughter  be  married,  or  of  age,  then  the 
should  have  200/.  a  year  for  ten  years.  A.  died,  leaving 
issue  male,  who  entered,  made  a  lease  for  1000  years,  levied 
a  fine,  and  suffered  a  recovery,  and  then  died  widiout  issue, 
leaving  B.  married  and  of  age.  The  annuity  was  held  to 
be  barred  by  the  recovery,  since  the  remainder  out  of  which 
it  was  to  issue  was  barred,  (a) 

In  the  case  above  referred  to  in  Littleton,  (b)  that  author 
goes  on  to  state,  that  if  the  disseissee  enter  and  then  enfeoff 
the  disseisor,  the  rent  will  be  avoided.  Here,  however,  a 
new  estate  is  conferred  upon  the  granter,  which  be  has  not 
charged. 

There  is  one  instance  in  which  it  seems  at  first  that  liie 
grantor  may  confer  an  interest  beyond  his  own,  but  on  con- 
sideration it  will  be  seen  that  that  is  not  really  the  ease. 
It  is  when  a  rent  in  fee  is  granted  by  a  tenant  in  tail  under 
a  power  or  conditicm  to  grant  such  an  estate.  It  is  hoiden 
that  where  the  owner  of  the  fee  devises  to  one  an  estate 
tail  on  condition  that  he  shall  grant  a  rent  in  fee  to  a  par- 
ticular person,  the  rent  shall  enure  in  fee,  lliough  the  actual 
grantor  had  only  an  estate  tail  in  the  land,  (c)  But  it  is 
evident  that  the  real  grantor  of  the  rent  in  this  case  is  the 
devisor,  and  it  is  granted  out  of  his  estate  through  the 
agency  only  of  the  tenant  in  tail. 

Where  there  is  a  mere  general  charge,  and  the  grantee 
assents  to  the  appropriation  of  some  particular  fund  for  the 
payment  of  the  annuity,  the  failure  thereof,  whether  partial 
or  total,  would  probably  be  at  his  risk.  Yet  where  the 
Court  of  Chancery  itself  appropriates  a  fund,  the  grantee 
is  not  precluded  thereby,  but  still  retains  a  lien  upon  the 
whole.  Thus  where  a  testator  directed  an  annuity  to  be 
paid  out  of  his  personal  estate,  a  sum  of  5  per  cent,  stock 
was,  in  the  course  of  a  cause,  ordered  to  be  set  apart  to 
answer  that  annuity.  This  fund  having  become  insufficient 
by  the  conversion  of  the  5  per  cents,  into  4  per  cents.,  the 
deficiency  was  directed  by  the  Vice  Chancellor  to  be  sup- 

(tf)  Beason  y.  Hmdson,  1  Mod.  106 ;  S  Lev.  5^ ;  8  KA.  374. 287.1292. 

(b)  Sect  477. 

(c)  DattoQT.IngiUD,  Cro.5.427 ;  Gottkbrdi'tC.  Pop.  181  j  Rol  Al>r»842. 
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plied  out  of  another  fund,  to  which  other  persons  interested  CHAP,  vill 
in  the  residue  had  been  declared  to  be -entitled,  the  appro*        ^^\^ 
priation  of  the  first  fond  not  having  been  the  act  of  the      ^vmm 
grantee.  (tf )  now  ot  the 

Neither  can  an  executor  or  trustee  affect  the  right  of  the  ^yup  cHAmeas, 
grantee  by  any  appropriation  of  the  fund,  as  ajqpears  from 
the  two  cases  of  Gordon  v.  Bowen  and  May  v.  Bennett. 
In  the  former  (b)  a  testator  bequeathed  an  annuity  of  1500/. 
to  his  widow  for  her  life,  charging  all  his  property  with  the 
payment  His  executors  invested  money  in  East  India 
Company's  bonds  at  Calcutta,  where  they  resided,  which 
produced  8  per  cent  interest,  but  were  payable  on  laxty 
days'  notice,  and  the  Company  reduced  the  interest  to  6  per 
cent.  The  Vice  Chancellor  held  that  the  grantee  was  not 
to  suffer  from  this  alteration,  the  investment  not  being  made 
in  a  permanent  ftmd. 

And  in  the  latter,  (c)  a  testator  directed  his  executors  to 
lay  out  in  what  government  securities  they  pleased  as  much 
money  as  would  produce  a  certain  annual  interest  for  his 
wife's  use  during  her  life.  The  executors  invested  in  the 
5  per  cents,  a  sum  which  yielded  dividends  equal  to  the 
'sum  mentioned.  These  were  afterwards  diminished  by  the 
conversion  of  the  stocic,  and  the  Master  of  the  Rolls  ordered 
that  the  deficiency  should  be  made  up  to  the  grantee  out  of 
the  general  estate. 

In  neither  of  these  cases  was  there  any  proof  of  renun- 
ciation by  the  grantee  of  the  general  lien  on  the  grantor^s 
whole  estate. 

The  last  case  on  this  point  was  Kendall  v«  Russell,  (d) 
but  there  the  Vice  Chancellor  was  of  opinion  that  the  appro- 
priation made  by  the  executors  was  in  .conformity  with  the 
intention  of  the  testator,  and  therefore,  as  the  bequest  was 
to  be  considered  as  a  gift  of  the  interest  on  the  particular 
stock,  the  legatee  was  to  suffer  the  loss  caused  by  the 
reductiooL  of  the  interest 

(a)  Davies  ▼.  Waltier,  1  S.  &  S.  463. 

(b)  Gordon  ▼.  Bowen^  6  Madd.  34S. 

(c)  May  V.  Benn«tt,  1  Russ.  370.  (d)  3  Sim.  425. 
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CHAP.  VIII.       Of  course  the  grantor  cannot  by  any  act  of  his  own  deter- 

or  AN         mine  his  estate  so  as  to  afiect  the  annuity  charged  upon  it^ 

ANNUITY       as  in  the  cases  suggested  by  Lord  Holt  in  Cage  v,  Acton  (a) 

OY  OBTBRIIINA-        ^  /»i«n  L  JL 

TioN  OP  TBB  of  a  tenant  for  hfe  granting  a  rent  charge  and  then  sur- 
yuND  cBiBQBD.  rendering  to  the  reversioner ;  and  of  a  man  having  a  rent 
Grantor  cbbdoi  in  fee,  acknowledging  a  statute,  and  then  releasing  to  the 
^utTJhtiS.    tenant  of  the  land;  •'The  estate  for  life/'  he  says,  "  wiU 

continue  as  to  the  grantee  of  the  rent,  and  the  rent  to  the 
conusee.**  An  early  case  may  be  mentioned  here.  One 
Holborrow  was  the  lessee  of  a  manor  under  Dr.  Drury,  and 
bound  himself  to  pay  an  annuity  to  one  A.  G.  for  seventeen 
years,  if  A.  G.  so  long  lived ;  and  so  long  as  Holborrow, 
or  any  one  claiming  by  or  under  him,  should  or  might 
occupy  or  enjoy  the  said  manor.  And  then  he  surrendered 
his  lease  to  the  obligee.  It  was  held  that  he  was  still  liable 
to  pay  the  annuity,  for  the  obligee  came  in  under  him,  and 
he  was  himself  the  cause  of  the  nonenjoyment.  (6) 

Neither  can  a  tenant  in  tail,  by  sufiering  a  recovery,  and 
thereby  converting  his  estate  into  a  fee  simple,  destroy  a 
rent  which  he  had  previously  granted,  (c) 

And  it  seems  that  if  the  grantor  do  an  act  to  secure  the 
annuity,  which  creates  a  forfeiture  of  the  estate  on  which 
it  is  secured,  and  the  party  entitled  to  avail  himself  of  that 
forfeiture  be  privy  and  assenting  thereto,  he  cannot  avail 
himself  of  it  so  as  to  defeat  the  annuity.  ((/) 

At  the  same  time  if  the  grantee  participate  in  die  act, 
as  in  the  cases  which  will  be  shortly  discussed  of  consolida- 
tion, the  annuity  will  be  determined.  Thus  also  a  case  (e) 
is  reported  in  4  Leo.  2,  where  a  lessee  for  term  of  years 
granted  a  rent  to  his  lessor  for  the  term,  the  latter 
granted  the  reversion  in  fee  to  the  former.  And  per  Cur. 
*'  The  rent  was  gone,  because  the  lessor  who  had  it  was 

(a)  1  Ld.  Ray.  520.    See  also  Co.  L.  338,  b ;  Duacomb's  C.  4  Leo.  239  ; 
and  Thareton  de  HoUaDd'i  C.  cited  in  8  Co.  145. 
(6)  Dr.  Foord  v.  Holborrow,  Owen,  104 ;  Cro.  El.  313 ;  Pop.  39. 

(c)  White  V.  West,  Cro.  El.  793. 

(d)  Clifton  V.  Gresley,  3  Keb.  306. 
(«3  Bockhorst's  Case,  S.  C.  Oodb.  137. 
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party  to  the  destruction  of  the  lease,  which  is  the  ground   CHAP.  vill. 
of  the  rent.  of  an 

Here  it  may  be  noticed  that  as  annuities  are  very  fre-      annuity 

BY   DKTERMINA*' 

quently  purchased,  not  on  the  security  of  the  grantor  alone^    tion  of  tbs 
but  with  the  guarantee  of  others  as  sureties  for  the  due  ^^^  chahobd, 
payment,   the  grantee  must  be  cautious  in  his  conduct  Onnieemnstlw 
towards  the  principal   grantor,  and  not  by  his  own  act  ^^aige^Bure- 
release  the  surety.     Since  it  has  been  decided  that  if  the  ^  byTavow  to 
annuity  creditor,  without  the  assent  of  the  surety,  give  time 
to  the  principal  for  payment,  the  surety  is  thereby  dis- 
charged, (a)    And  this  discharge  extends  not  merely  to  the 
arrears  due  when  the  time  is  given,  but  also  to  subsequently 
accruing  payments.     In  truth  the  surety's  obligation  is 
wholly  dissolved.  (6) 

So  where  there  are  several  securities  for  the  annuity; 
and  any  one  through  the  neglect  of  the  grantee  is  lost,  the 
surety  is  to  that  extent  discharged.  As  where  the  annuity 
was  secured  among  other  things  by  the  assignment«of  two 
ships,  and  the  assignee  having  omitted  the  regulations 
required  by  the  registry  act,  the  grantor  sold  them,  it  was 
held  that  the  surety  in  redeeming  under  a  clause  of  redemp- 
tion might  deduct  the  value  of  these  ships,  (c) 

Where  it  does  not  appear  by  the  terms  of  the  instrument 
itself  that  one  of  the  parties  is  only  a  surety  for  the  other, 
but  his  covenant  for  due  payment  is  absolute,  he  cannot  in 
a  court  of  law  object  that  the  principal  has  been  discharged 
by  the  grantee,  or  that  some  fund  has  not  been  previously 
applied  to,  which  was  a  primary  security,  ((f) 

Neither  can  one  of  several  sureties  claim  an  advantage 
from  any  security  which  is  given  by  his  co-surety,  nor 
object  if  that  security  be  taken  away.  As  where  one 
surety  assigned,  as  an  additional  security,  the  dividends 
of  certain  stock  to  the  grantee,  and  afterwards,  on  an  assign- 

(a)  Bnrke'i  C.  cited  by  Lord  Eldon  in  English  f.  Darley,  2  B.  &  P.  62. 
(6)  Eyre  V.  Bartrop,  3Madd.221. 
(c)  Capel  V.  Butler,  2  S.  &  S.  457. 
'  (d)  Sparkea  v.  O'Kelly,  2  New  R.  421 ;  10  East,  369.  • 
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CHAP.  VIII.  ment  of  the  annuity,  re-purchaBed  these  dlTidendB,  it  was 
held  that  his  co-sureties  were  not  discharged,  (o) 

Thirdly.  An  annuity  ceases  by  consolidation  or  unity  of 
possession,  as  it  is  generally  termed,  which  is  where  the 
obligations  of  the  grantor  and  grantee  become  vested  in  the 
same  person.  In  the  case  of  a  personal  obligation  there  is 
little  to  be  observed ;  the  contract  for  the  annuity  ceases 
totally  as  in  all  other  cases  on  such  consolidation. 

Where,  however,  the  grantor  of  an  annuity  assigned  it 
with  all  securities  for  a  valuable  consideration  to  A«,  but 
part  of  the  consideration  money  belonged  to  B.,  one  of 
three  co-sureties,  and  by  a  deed  between  A.  and  B.  it  was 
agreed  that  the  former  should  retain  out  of  the  annual  pay- 
ments sufficient  to  pay  him  the  principal  sum  advanced  and 
interest,  and  that  when  he  should  have  been  paid  principal 
and  interest  the  annuity  should  be  for  the  benefit  of  B. ;  it 
was  held  that  the  annuity  was  not  thereby  extinguished, 
but  continued  subsisting  between  the  several  co-sureties,  at 
least  until  A.  had  been  repaid.  (6) 

But  in  the  consideration  of  the  obligations  which  attach 
upon  land,  there  will  be  occasion  for  some  discussion  widi 
reference  to  this  subject.  Here  also  the  general  principle 
is,  that  when  the  land  charged  with  a  rent  is  conveyed  to 
the  grantee,  or  when  the  grantee  of  the  rent  conveys  it  to 
the  owner  of  the  land,  the  charge  merges  in  the  greater 
interest,  and  the  rent  is  extinguished,  (c)  So  far,  indeed, 
does  the  principle  extend,  that  if  the  grantee  purchase  only 
a  small  part  of  the  land  charged,  yet  the  whole  rent  is  ex* 
tinguished,  and  cannot  be  apportioned,  (d)  For  which 
Lord  Coke  {e)  gives  this  reason :  "  That  the  rent  is  entire, 
and  against  common  right,  and  issuing  out  of  every  part  of 
the  land,  and  therefore  by  purchase  of  part  it  is  extinct  in 
the  whole."  Littieton  (/)  adds,  "That  not  only  the  rent  is 


(a)  Browne  ▼•  Leei  6  B.  &  C.  689  j  9  D.  &  B.  700. 

(b)  lb. 

(c)  Holden  v.  Smalbrook,  Vangfa.  198. 

(d)  Uii.  8. 222.  (c)  P.  147,  V.  (/)  la  t]ie  abort  Notion. 
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extinct,  but  the  annuity  also/'  for  as  it  is  stated,  (a)  where  the  chap.  viii. 
party  extinguishes  one  elaim  for  the  same  right,  the  law  will  dwbriiihatioii 
discharge  the  other.    This  must  of  course  be  understood  of      amnvitt 
one  grant  alone,  which  is  open  to  the  twofold  construction  "^  cohmlida- 
explained  in  the  7th  chapter. 

Before  this  principle  can  apply,  there  must  be  a  right  to  There  mast  Im 
the  present  possession  of  the  land,  for  though  the  grantee  p,^i^\!^^ 
be  entitled  to  a  reTersion,  his  interest  in  the  rent  does  not  session  of  the 
cease  while  there  is  a  precedent  interest  in  the  land  esdsdng  ^  ' 
in  some  other  person.    As  where  a  grantee  in  fee  of  a  rent 
purchased  the  remainder  of  the  estate  charged,  dependent 
on  a  life  estate,  it  was  determined  that  the  rent  continued . 
during  the  existence  of  the  tenant  for  life.(i)    And  the 
grantee's  widow  may  claim  her  dower  out  of  it  (e)  when 
the  land  does  devolve  upon  the  grantee's  heir. 

In  like  manner  the  grantee  must  be  in  the  actual  po»-  And  of  the  rent, 
session  and  enjoyment  of  the  rent  when  the  possession  of 
the  land  accruesi  for  if  he  have  assigned  it  over,  it  is  not 
merged.  This  is  shown-  in  a  case  (d)  where  a  devisor 
devised  land  to  one  in  tail,  remainder  to  anotheri  and  di- 
rected the  tenant  in  tail  to  grant  a  rent  in  fee  to  the 
remainderman.  The  rent  was  granted  and  assigned  over. 
Then  the  tenant  in  tail  died  without  issue,  and  the  land 
vested  in  the  grantee  of  the  rent.  The  Court  of  King's 
Bench  adjudged,  that  though  it  would  have  merged  in  his 
hands,  yet,  as  it  had  been  granted  over,  it  still  continued. 
And  though,  if  the  conusor  of  a  statute,  having  a  rent 
charge,  purchase  the  land  out  of  which  it  issues,  it  is  lost 
by  the  unity  of  possession,  yet  it  is  otherwise  if  the  conusee 
have  taken  it  in  execution  on  ah  extent  \  for  then  the  interest 
of  the  conusee  is  not  affected  by  the  unity  of  possession,  (e) 

This  unity  must  also  be  absolute,  since  a  conditional  union  The  unity  niut 
•will  not  have  the  same  effect.  Accordingly  in  equity,  where  ^  absolute. 
a  mortgage  in  fee  is  considered  as  a  conditional  conveyance 

(a)  Id  Dyer,  140  n. 

(b)  Weston  and  Gannon's  C,  I  Leo.  255. 
(e)  Perk.  Dower,  s.  340. 

(d)  Gouldwell's  C.  Pop.  131 ;  S.  C*  l)atton  r.  Ingram,  Cro.  S,  AVI, 

(e)  Lillingston's  CaHei  t  Co.  38. 
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CHAP.  VIII.  by  way  of  security  for  the  payment  of  money,  the  rent  is 
"'"^ofTn'^'^''  not  extinguished,  even  though  the  mortgage  be  for  the 

ANNUITY      payment  of  the  arrears  of  an  existing  rent»  (a) 
"'^^ion"'^^"       The  party's  interest  in  the  tw«  estates  must  be  of  a 
The  interest       Similar  nature,  otherwise  the  rent  will  not  be  extinguished, 
mnitbeofthe    jjut  may  be  only  suspended.    Thus  if  tenant  in  tail  of 

same  oaiure.  .  iiii  i-n  ^ 

a  rent  purchase  the  land  charged  in  fee,  the  rent  ceases 
while  he  exists,  and  so  long  as  the  line  of  descent  under  the 
estate  tail  corresponds  with  the  line  of  descent  of  his  heirs 
general,  or  so  long  as  the  succeeding  tenant  in  tail  holdd 
the  same  land  in  descent  under  his  ancestor's  tide.  But 
should  the  original  tenancy  in  tail  become  distinct  from  the 
title  of  the  holder  of  the  land,  the  rent  will  Again  revive,  (b) 
Hence  the  tenant  in  tail  of  the  rent  should,  on  his  pur- 
chase  of  the  land,  by  fine  or  recovery,  destroy  the  entail. 
He  may  indeed  enfeoff  a  stranger  with  warranty,  and  that, 
according  to  the  opinion  of  Hobart,  as  expressed  in  Heliot 
v.  Saunders,  will  give  the  land  discharged  of  the  rent,  for 
the  warranty  will  extend  thereto. 
Thepoflsettion        It  seems  that  the  possession  of  the  two  rights  must 

must  be  equally  -  ,,     ,         «  .  i     *  .  .  i  .  i      i    n 

beneficial.  be  equally  benencial  to  create  an  unity,  which  shall  extin- 

guish the  rent.  As  if  the  grantee  of  the  rent  be  made  the 
trustee  of  the  land  for  the  use  of  the  grantor,  or  any  other 
person,  it  would  not  be  held  in  a  court  of  equity  that  the 
rent  was  extingubhed,  though  perhaps  in  law,  where  trusts 
are  not  recognized,  the  principle  would  prevail.  The  point 
is  argued  in  a  case  reported  by  Anderson,  (c)  but  no  deci^ 
sion  is  given. 

One  of  the  points  argued  in  the  case  of  Gough  v.  Hay- 
ward  (d)  was,  whether  the  rent  was  not  extinguished.  The 
testator  had  bequeathed  a  term  of  years  to  his  widow,  whom 
he  made  his  executrix,  until  she  married  again,  on  which 
event  she  was  to  have  a  rent  only  issuing  out  of  the  term* 
It  was  objected  that,  as  the  term  vested  in  her  as  the  exe- 
cutrix, the  rent  became  extinguished,  or  rather  never  arose, 

(a)  Elliott  V.  Hancock,  2  Vera.  143. 

(b)  Heliot  V.  Saunders,  Cro.  J.  700.  (c)  1  And.  83. 
(d)  Bridg.  54  ;  I  Roll,  R.  247  ;  Roll.  Abr.  610.  above,  page  258. 
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because  of  the  unity  of  title ;  but  the  Court  determined  that  CHAP.  Vlli. 
there  was  no  extinguishment  here,  as  the  executrix  had    ^  of  an 
assented  to  the  lestaey  under  the  will,  annuity 

Where  the  land  is  holden  by  joint-tenants^  and  the  rent  is         tion> 
granted  to  one,  it  is  in  his  election  whether  the  rent  shall 
be  extinguished  or  not,  for  the  rights  are  not  so  united  as  Where  there  are 
to  efiect  the  extin^ishment  at  once.    And  as  to  this  elec-  ^  * 
tion,  a  devise  of  the  rent  by  the  joint  tenant  would  be 
strong  evidence  of  his  intention  that  it  should  continue,  (a) 
This  case  indeed  is  stated  in  Plow.  Comm.,(i)  that  if  a 
man  grant  a  rent  in  fee  to  the  tenant  of  the  land  and  ano- 
ther, on  the  death  of  the  former,  his  portion  will  not  survive 
to  the  joint  tenant,  for  it  had  merged  in  the  possession  of 
the  land,  and  therefore  was  not  in  jointure  at  the  time  of  his 
death. 

Where  a  rent  is  charged  expressly  on  certain  lands,  and 
a  power  of  distress  is  also  given  in  other  lands,  by  way  of 
additional  security,  the  rent  is  not  extinguished  by  the 
grantee's  possession  of  these  latter  lands.(c) 

This  unity  of  possession  may  be  created  by  the  operation  How  the  uni^ 
of  law;  by  the  act  of  the  parties,  either  all  jointly,  or  one    "^ 
only;  by  the  act  of  the  party  united  with  the  operation  of 
law. 

Where  by  the  operation  of  law  an  unity  of  possession  is  An  apportion 
created,  which  is  not  enture,  an  apportionment  is  allowed,  lafowed  when 
Thus  Littleton  says,  in  section  224,  "  If  a  man  hath  a  rent  **»«  «"?y  ®C 
charge,  and  his  father  purchase  parcel  of  the  tenements  cn^^'bv  ope- 
charged  in  fee,  and  diedi,  and  this  parcel  descend  to  his  «tionofiaw. 
son,  who  hath  the  rent  charge,  now  this  charge  shall  be 
apportioned  according  to  the  value  of  the  land,  because 
such  .portion  of  the  land  purchased  by  the  father  cometh 
not  to  the  son  by  his  own  fact,  but  by  descent  and  by 
course  of  law.*'    And  the  effect  is  the  same  in  the  converse 
case,  where  the  rent  descends.    And  so  it  is,  if  the  tenant 
^  give  to  the  father  of  the  grantee  part  of  the  land  in  tail,  and 
this  descend  to  the  grantee,  the  rent  shall  be  apportioned. 

(a)  Dyer,  319  b.  (b)  Plow.  419 ;  Co.  L.  188  a.  (c)  Co.  L.  147. 
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CHAP.  Vin.  Lord  Coke  (a)  also  states  this  case  in  farther  illustration  of 

OF  AN        this  proposition.     If  a  man  bath  issue  two  daughters,  and 

Avnvm      grant  a  rent  charire  out  of  his  land  to  one  of  thenii  and 

noM.        diethy  the  rent  shall  be  apportioned ;  and  if  the  grantee  in 

this  case  enfeoffeth  another  of  her  part  of  the  land,  yet  the 

moiety  of  the  rent  remaineth  issuing  out  of  her  sister's  port, 

because  the  part  of  the  grantee  in  the  land  by  the  descent 

was  discharged  of  the  rent. 

When  it  pro-         When  it  is  created  by  the  joint  act  of  all  the  parties,  the 

actoofThepar-  intention  which  they  express  will  prevail;   but  in  the 

^«  absence  of  all  expression  of  intention,  the  general  principle 

will  no  doubt  operate. 

Where  it  proceeds  from  the  act  of  one  of  the  parties,  an 
apportionment  may  sometimes  be  allowed* 

In  one  case  indeed  it  was  held  that  not  only  there  waa 
no  extinguishment,  but  not  even  an  apportionment  of  the 
I'ent  It  is  difficult  to  assent  to  the  judgment,  unless  it  is 
to  be  considered  as  proceeding  principally  on  the  presump- 
tion of  intention : — it  was  Knight  v.  Calthorpe,  1  Venu  847. 
There  a  man  on  his  marriage  charged  his  lands  vrith  a  rent 
for  his  wife's  jointure,  and  afterwards  devised  a  part  of 
those  lands  to  her.  A  bill  was  filed  in  Chancery  by  the 
devisee  of  the  remainder,  that  the  lands  devised  to  the  wife 
might  bear  their  proportion  of  the  rent  charge.  But  the 
Lord  Chancellor  dismissed  the  bill.  "  The  grantee  of  the 
rent  charge  may,*'  he  observed,  "  distrain  in  all  or  any  part 
of  the  lands  for  her  rent,  and  there  is  no  reason  to  abridge 
her  remedy  in  equity.  Her  husband  certainly  intended 
her  some  benefit  by  this  devise,  and  he  has  not  declared  it 
should  be  accepted  in  part  of  the  rent  charge.**  What  is 
here  said  as  to  the  power  of  the  distress,  is  undoubtedly 
correct,  but  the  principle  of  extinguishment  proceeds  mainly 
on  that  position.  For  it  is  presumed  tliat  the  party  pur- 
chasing the  parcel  releases  his  charge  therein,  which  is  the 
whole  rent,  and  does  not  reserve  it  for  the  rest.  Yet  the 
qualification  of  the  rule  which  is  now  under  discussion 

(«)  Co.  L.  149  b. 
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applies  on  the  ground  that  the  grantor^  without  expressing  CHAP,  vui, 
an  intention,  shall  not  be  taken  to  duninish  a  benefit  already  *"""lJIf™'' 
conferred.    Therefore  that  a  rent  ought  not,  under  such      Mnvm 
circumstances,  to  be  extinguished,  but,  according  to  more        tioit. 
equitable  principles,  apportioned.  ' 

Lastly,  where  the  unity  is  created  partly  by  the  act  of  ^^^  ^^ »  ^^- 
the  party,  and  partly  by  the  operation  of  the  law,  an  appor*  ration  of  law^ 
tionment  is  allowed,  as  in  the  instances  quoted  by  Lord  ^di^^n!!?  '^^ 
Coke,  (a)  If  the  fiither  within  age  purchase  part  of  the 
land  charged,  and  alieneth  within  age  and  dieth,  the  son 
reoovereth  in  a  writ  of  DtanJuU  iwfra  mtaiem^  or  entereth ; 
in  this  case  the  act  of  law  is  mixed  with  the  act  qf  the 
party f  and  yet  the  rent  shall  be  apportioned ;  for  after  the 
recorery  or  entry  the  son  hath  the  land  by  descent.  And 
so  it  is  in  case  the  son  recoTereth  part  of  the  land  upon 
an  alienation  by  his  father,  Dum  fmt  mm  eompos  tnentie. 
Again,  a  man  seised  of  lands  in  fee  taketh  a  wife  and 
maketh  a  feoffnient  in  fee,  the  feoffee  grants  a  rent  charge 
of  10/,  out  of  the  land  to  the  feoffor  and  his  wife,  and  to  the 
heirs  of  the  husband,  the  husband  dieth,  the  wife  recovereth 
the  moie^  of  her  dower  by  the  custom,  the  rent  shall  be 
apportioned,  and  she  may  distrain  for  61;  which  is  the 
moiety  of  the  rent.  In  which  case  two  notable  things  are 
to  be  observed.  First,  albeit  the  dower  be  by  relation 
aboye  the  rent,  yet  when  the  wife  recovereth  her  dower, 
she  shall  not  have  her  entire  rent  out  of  the  residue,  for  a 
relation  or  fiction  of  law  shall  never  work  a  wrong  or  charge 
to  a  third  person  but  in  Jietiane  juris  semper  est  iBquitas. 
Secondly,  that  albeit  her  awn  act  do  concur  with  the  act 
in  law,  yet  the  rent  shall  be  apportioned. 

This  case  seems  very  analogous  with  the  case  of  Knight 
V.  Caltborpe,  above  stated,  but  the  judgment  here  seems 
much  more  equitable. 

It  is  manifest  that  this  principle  of  law  may  in  some  Then  may  be 
instances  be  attended  with    inconvenience,  if  not  with  wi>rf««q^*y» 
injustice,  and  to  some  extent  at  least  relief  may  be  ob- 

(a)  Co.  L.  150  ft.  I 
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CHAP.  VIII.  tained  in  a  court  of  equity*    There  is  a  ca8c(ii)  where 

OF  AK        a  party  entitled  to  a  rent  charge  under  a  settlement  pur* 

ANNUITY       chased  a  small  part  of  the  land  charged  before  the  rent 

OR  came  to  him,  and  while  he  was  ignorant  of  his  right  in  it. 

BURRBNDBR.    ^j^^  j^^^^  ^f  ^j^^  jj^jjg^  gjj.  j^^^pj^  j^j^yU^  decrced  an 

apportionment,  and  that  the  rent  should  stand  charged  on 
the  land  in  proportion  to  that  which  was  unpurchased*  ^^  If 
one/*  he  says,  "  who  has  a  rent  charge  issuing  out  of  lands 
purchaseth  part  of  the  lands,  the  whole  rent  is  extinguished ; 
but  if  part  of  the  lands  come  to  him  by  descent,  the  rent 
shall  be  apportioned,  because  the  law  works  no  wrong. 
In  the  first  case  the  rent  is  extinguished^  because  the  pur- 
chase is  the  party*8  own  act ;  but  since  the  law  calls  it  a 
wrong,  I  think  this  court  would  relieve  him ;  but  here  the 
plaintiff  was  unacquainted  with  his  title  when  he  purchased 
part  of  the  lands :  he  was  not  ignorant  of  the  law,  but  of 
the  fact,  and  therefore,  according  to  many  precedents  and 
the  common  rules  of  equity,  he  ought  to  be  relieved.*'  He 
certainly  intimates  in  this  judgment  a  more  extensive  relief 
in  cases  of  consolidation  than  appears  to  have  been  granted* 
By  release  or  Fourthly.  An  annuity  may  be  determined  by  a  release  or  sur* 
surre  er.  render,  regarding  which  the  rules  applicable  to  all  other  con- 
tracts also  prevail  in  this.  As  an  annuity  can  only  be  created 
by  deed,  the  release  or  surrender  must  be  by  an  instrument 
by  deed?^       ^^  equal  authority,  and  cannot  be  by  parol.  (6)   This  extends 

to  the  arrears  as  well  as  the  general  body  of  the  annuity, 

for  they  are  secured  by  the  same  instrument  as  the  latter,  (c) 

Although  an  estate  in  the  rent  may  commence  without  deed 

by  operation  of  law,  as  where  there  is  a  tenancy  by  the 

courtesy  or  in  dower,  still  the  surrender  of  the  rent  can 

only  be  by  deed,  (d) 

Bv  metni  of  i       By -means  of  a  release  an  annuity  or  rent  charge  may  be 

may  be  appor-    apportioned,  that  is,  may  be  diminished.     For  Lord  Coke 

tioDed.  8ay8,(e)  "  If  a  man  hath  a  rent  charge  of  twenty  shillings, 


(a)  Slater  ?.  Buck,  Moseley,  256. 

(6)  Perk.SarTeiK!er,8ect.582;  Capit  v.  Jackson,  M'CIel.  495  ;  13Pri.721. 

(f )  lb.  (d)  Co.  L.  338.  (e)  Co.  L.  148  a. 
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he  may  release  to  the  tenant  of  the  land  ten  shillings,  or   CHAP.  V1II« 
more  or  less,  and  reserve  part;  for  the  grantee  dealeth  ^*^**^^^^"°^ 
only  with  that  which  is  his  own,  viz,  the  rent,  and  dealeth      annuity 

BY  RKI<BA8K 

not  with  the  land,  as  in  case  of  purchase  of  part.    And  so  or  6urbbndb]w 
it  was  held  in  the  common  place.  Hill.  14  Eliz.  which  I 
myself'heard  and  observed.'' 

But  where  there  is  a  general  right  to  hold  certain  lands  How  lands  may 
charged,  a  release  by  the  grantee  of  the  right  in  a  parcel  a  rent  charge, 
thereof  does  not  operate  as  an  apportionment  of  the  rent, 
but  as  a  general  release,  because,  as  was  observed  above  in 
reference  to  consolidation,  the  charge  is  entire,  and  the 
rent  issues  out  of  the  whole,  (a)  If  however  the  grantor 
be  desirous  of  relieving  a  portion  qf  his  estate  from  the 
charge,  the  grantee  may  release  the  charge  on  that  part 
without  ailecting  his  security  on  the  remainder,  provided 
the  former  covenant  that  the  release  shall  not  operate  to 
free  and  disencumber  the  residue,  because  such  covenant 
will  be  considered  as  a  new  grant.  (6) 

Lands  subject  to  rents  payable  to  the  curate  of  a  parish 
and  to  a  charity  were  sold  in  separate  lots  by  auction:  there 
was  a  condition  "  that  the  rents  should  in  future  be  charged 
upon  and  paid  by  the  purchaser  of  lot  1  only."  The 
Master  of  the  Rolls  held  that  the  other  purchasers  could 
not  claim  a  total  exoneration  by  an  Act  of  Parliament,  but 
were  only  entitled  to  an  indemnity  from  the  purchaser  of 
lot  1.  The  reader  is  advised  to  consult  the  report  of  the 
case  for  the  observations  of  his  Honour  upon  the  nature  of 
.the  indemnity  which  might  be  required.  He  expressed  his 
assent  to  a  proposal  for  the  grant  of  a  rent  in  fee  charged 
upon  that  land,  equal  in  amount  to  the  aggregate  of  the 
rents  at  least,,  and  even  thought  it  might  be  somewhat 
higher,  to  meet  any  expenses  that  might  be  incurred,  but 
he  did  not  deem  it  necessary  that  a  term  of  years  should  be 
created,  (e) 

(a)  Butler  v.  Monnings,  Noy,  5. 

(6)  3  Wilde's  Supp.  to  Bart^  Conv.  678. 

(c)  Casamajor  ▼.  Stiodey  2  JSwa.  347. 
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CHAP.  VIIT.  When  the  release  is  prepared  care  should  be  taken  that 
"^'^w^Tn "^^^  its  operation  may  be  properly  confined  to  the  matter  pro- 
ANNUITY  posed  to  be  released,  especially  in  cases  where  it  is  intended 
OB  BURRBNDBB.  ^  relcasc  the  arrears,  but  not  the  whole  annuity.  Though 
Care  must  be  ^^  Courts  undoubtedly  will  interpret  the  instrument  so  as 
taken  to  confine  to  effectuate  the  intention  of  the  parties  as  fiur  as  it  appears. 
the  proper  limit.  ^  where  in  an  early  case  a  release  had  been  executed  in 

these  terms ;  **  I  have  received  the  last  half-year's  annuity, 
of  which  said  payment  I  confess  myself  satisfied,  and  do  by 
these  presents  release  to  the  said  George  all  actions,"  (a) 
it  was  held  not  to  operate  as  a  release  of  the  annuity  gene- 
rally, nor  of  the  future  payments.  So,  also,  a  release  of 
all  actions  before  the  day  of  payment  did  not  discharge  the 
subsequent  arrears  of  an  annuity,  because  they  constitute  a 
duty  not  then  in  being.  (&) 

In  Fitzherbert*s  Abr.  Release,  20,  a  decision  in  IS 
Rich.  II.  is  cited,  where  it  was  held,  that  a  claim  for  an 
annuity  by  prescription  was  not  released  by  a  release  of 
all  aciiom,  real  or  personal,  arising  from  any  aceountf 
debt,  or  contract  wkatsoever,  because  tliis  being  a  prescrip- 
tive right  was  not  claimed  by  contract.  - 

It  is  stated,  in  Pennant's  Case,  (c)  that  '*  if  he  who  hath 
a  rent  charge  accept  the  rent  due  at  the  last  day,  and 
thereof  make  acquittance,  all  the  arrearages  due  before 
are  thereby  discharged;  and  so  it  was  adjudged  between 
Hopkins  v.  Morton,  Dyer,  S71,  but  there  the  case  is  left  at 
large.*'  The  report  in  Moore,  87,  agrees  with  this  note  in 
Coke.  But  in  the  margin  of  Dyer's  Report,  L.  C.  J« 
Treby  has  noted,  ^  It  was  holden  for  law  in  the  Exche* 
quer,  Trin.  29  Eliz.  per  Curiam  upon  good  advisementi 
that  acceptance  of  the  later  rent  is  not  a  discharge  of  the 
arrears.    The  case  was  between  Rame  and  Littleton." 

A  distinction  is  mentioned  by  Lord  Coke  in  his  8  Report^ 
65,  b,  that  the  grantor  is  not  bound  to  pay  an  annuity  with- 
out acquittance,  but  he  who  receives  a  rent  charge  is  not 

(a)  Diggs  r.  Chote,  1  And.  64 ;  Moore,  133,  cited  in  Abree't  Case,  Hetl.  15i 
(6)  Anon.  Godb.  11.  (c)  3  Co.  65. 
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compellable  to  make  an  acquittance.     And  the  former  CHAP.viu. 
position  is  also  supported  by  Perkins,  (a)  peteemination 

It  has,  however,  been  held,  that  an  acquittance  for  the      annvity 
last  day  of  the  payment  of  rent  is  an  estoppel  of  the  pre-  oa'suRRumEB. 
vious  arrears*  (b)    But  to  work  this  estoppel  it  must  be 
under  the  hand  and  seal  of  the  grantee ;  if  only  under  his 
hand,  as  almost  all  receipts  now  are,  it  will  only  be  evidence 
raising  a  presumption  of  the  previous  payments*  (e) 

One  mode  which  operates  as  a  release  of  a  rent  charged  Effect  of  a  fine 
on  land  and  requires  some  attention  here,  is  where  a  fine  is  ^^t.  ^^^^^  ^ 
levied.  This  principle  is  established  ;(d)  in  general  all 
interests,  whether  in  possession,  reversion,  or  remainder, 
in  any  lands  or  tenements,  and  any  profit  issuing  out  of 
them,  will  be  included  in  the  description  of  the  lands  or 
tenements*  Hence,  where  a  tenant  in  tail  of  a  rent  charge 
agreed  with  the  tenant  of  the  land  to  extinguish  it,  and  to 
levy  a  fine  of  the  land  to  the  tenant  upon  a  conusance  of 
right  and  a  release,  and  the  fine  was  levied  of  the  land, 
without  any  mention  of  the  rent,  it  was  held  to  be  barred 
by  the  opinion  of  Hobart  and  Harvey,  J/s,  against  Hutton, 
upon  the  ground  that  the  term  land  included  the  rent(tf) 
This  was  contrary  to  the  opinion  expressed  in  Plow.  C.  435, 
and  does  not  seem  to  have  been  generally  assented  to.  It 
has,  however,  been  determined  in  a  Court  of  Equity,  (/) 
that  a  fine  with  proclamations,  as  it  is  a  bar  to  all  charges, 
BO  it  extinguishes  a  rent  issuing  out  of  the  land. 

The  case  where  the  party  interested  in  the  continuance 
of  the  rent  is  also  party  to  the  fine  is  easy ;  he  is  estopped 
firom  denying  the  release  by  his  having  joined  in  that  act 
But  a  very  different  question  arises  as  to  persons  not  parties 
to  the  fine,  because  the  rule  of  law  here  applies  that  a  fine 
will  not  bar  any  estate  which  is  not  devested  and  put  to  a 
right  (g)    Accordingly  it  is  held,  that  the  grantee  of  a  rent 

(a)  Conditions,  s.  780. 

(6)  Palmer  v.  Stabick,  1  Sid.  44 ;  1  Lev.  43. 

(e)  FoontauD  ? .  Guales,  Comb.  00.         (d)  Bayl.  on  Fines,  94. 

(e)  Heliot  ▼.  Saunders,  Cro.  J.  700  ;  Wincii,  109, 121.  See  also  Carter,  34. 

(/)  Waltelyn  v.  Warner,  2  Ch.  C.  247. 

(js)  9  Co«  106,  a. 
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CHAP.VIII.   shall  not  be  barred  by  a  fine  with  proclamations  and  non- 
'^""'orirN  "'"'  claim,  for  his  estate  is  not  devested  out  of  him,  but  always 

ANNUITY       remains  in  him.(/i) 
OR  suRn^^DER.      Yet,  in  Whitfield  v.  Faussett,  (i)  Lord  Hardwicke  seemed 

inclined  to  hold  that  a  fine  levied  by  the  tenant  of  the  land 
would  bar  the  party  entitled  to  the  rent  charged  thereon, 
though  he  were  no  party  to  the  fine.  He  referred  to  the 
observation  in  Carter,  24,  where  Bridgman,  C.  J.  said, 
"  that  a  rent  charge  is  gone  by  a  fine  levied  of  the  land  ;* 
but  that  meant  when  the  grantee  of  the  rent  levied  it. 
This  point  was,  however,  examined  at  length  in  a  case 
which  afterwards  came  before  the  Court  of  King*s  Bench, 
reported  by  Mr.  Cruise  in  his  Treatise  on  Fines,  (c)  and 
lately  given  to  the  profession  in  3  Dougl.  148,  by  the 
name  of  Goodright  d.  Hare  v.  Board.  There  Lord  Boling- 
broke  had  granted  a  rent  charge  by  demise  and  redemise 
to  the  lessor  of  the  plaintiff,  with  power  to  enter  on  de- 
fault of  payment  He  afterwards  conveyed  the  lands  to  a 
purchaser  for  valuable  consideration,  who  levied  a  fine,  and 
the  question  was,  whether  the  rent  was  barred'thereby,  and 
•  the  Court  held  that  it  was  not.  Lord  Mansfield  delivered 
the  judgment,  and  said,  "  This  question  depends  upon  a 
rule  of  law  founded  in  good  sense,  and  to  which  I  know  of 
no  exception,  viz.  that  no  fine  shall  bar  an  estate  cither  in 
possession,  reversion,  or  remainder,  which  is  not  devested 
and  put  to  a  right.  This  is  the  first  resolution  in  Margaret 
Podger's  Case.  This  general  rule  is  illustrated,  explained, 
and  applied  in  the  books  to  a  variety  of  cases.  Thus  a 
collateral  interest,  as  a  rent  charge,  or  a  right  of  common, 
cannot  be  barred  by  a  fine.  The  authority  in  Carter  is 
mistaken.  The  owner  of  a  rent  charge  levied  a  fine  of  the 
land,  and  it  was  held  that  the  rent  charge  was  gone  by  the 
fine,  but  a  rent  charge  in  a  third  person  will  not  be  barred 
by  a  fine  and  non-<;laim.  The  parties  to  a  fine,  or  one  of 
them,  must  be  seised  and  possessed  adversely  to  the  interest 
to  be  barred.     Now,  at  the  time  of  the  conveyance  to 

(a)  6  Co.  124,  b.;  Cro.  J.  60.  (c)  P.  249. 

(6)  2  Vcs.  S.  387.  (d)  9  Co.  106. 
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Jones,  there  was  no  adverse  possession  by  Lord  Boling-   CHAP.VIII. 

1.1.1  it  '.  i-Atf^TT  DETERMINATION 

broke,  there  were  no  arrears  of  the  annuity,  and  Mrs*  Hare        of  an 
had  no  right  of  entry.     At  the  time  of  the  fine  being  levied      annuity 

^  •'  ^  BY  RELEASE 

a  year  and  a  half's  arrears  of  the  annuity  were  due,  but  or  surrender. 
Mrs.  H.  was  not  bound  to  resort  to  her  remedy  from  the 
land ;  she  had  other  security."  (o) 

Mr.  Atherley,  however,  does  not  assent  to  the  general 
position,  and  thinks  that  the  rent  charge  will  still  be  barred 
by  the  fine  and  non-claim  after  it  is  due.  He  relies  upon  the 
language  of  the  statute  of  fines,  which  is  sufiiciently  compre* 
hensive  to  embrace  this  subject,  and  contains  no  exception. 

But  though  a  fine  may  be  a  bar  to  a  rent  charge,  or  may 
be  a  mode  of  conveyance  by  which  it  may  pass  to  another, 
the  arrears  due  before  it  is  levied  are  not  lost,  but  belong 
to  the  party  levying  it.  (6) 

According  to  the  general  principle  a  release,  if  executed  The  ^^^ 
so  as  to  be  a  fraud  upon  an  assignee  df  the  grant,  or  any  fraud  upon  third 
other  person,  will  be  vacated.     It  was  accordingly  holden,  P»^"* 
in  Lillingstone's  Case,(c)  that  where  the  grantee  of  a  rent 
acknowledged  a  recognizance  in  the  nature  of  a  statute 
staple,  and  afterwards  released  the  rent,  the  release  was  in- 
operative against  the  creditor,  although  he  did  not  sue 
out  execution  on  his  recognizance,  until  the  rent  had  been 
released.     It  is  also  stated  there,  that  a  husband,  tenant  in 
fee  of  a  rent,  cannot  release  it  to  the  tenant  of  the  land  so 
as  to  destroy  his  wife's  right  to  dower  out  of  it. 

But  where  there  was  a  cause  in  a  Court  of  Equity 
brought  against  the  grantee  of  an  annuity  by  his  creditors, 
it  was  held  by  the  Vice  Chancellor,  that  the  grantor,  if  not 
made  a  party  to  the  suit,  might  obtain  a  release  on  good 
consideration  from  the  grantee,  and  did  n.ot  require  the 
leave  of  that  Court ;  neither  was  he  bound  to  pay  the  con- 
sideration for  the  release  into  Court,  {d) 

A  husband  entitled  to  certain  annuities  settled  them  on 

(a)  Note  to  Shep.  To.  35. 

(6)  Witherhead  v.  UarrisoDi  T.  Jo.  2  y  VaMgh.  36. 

(c)  7  Co.  38. 

(d)  Johnson  v.  Chippendale,  2  Sim«  55. 
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OR 
8URRENDSR. 


A  release  may 
be  presumed 
after  a  long 
lapse  of  time* 


CHAP.  VIII.  his  wife  after  his  decease,  the  grantor  becoming  bankrupt, 
the  settlor  proved  for  the  value  agdnst  the  bankrupt's 
estate,  and  obtained  certain  dividends  on  that  value.    The 
wife  claimed  at  his  decease  for  fresh  annuities,  but  aban- 
doned that  claim,  the  Master  of  the  Rolls  holding  her 
entitled  to  the  dividends  which  her  husband  had  received,  (a) 
After  a  long  lapse  of  time,  during  which  no  claim  has 
been  made,  but  there  has  been  continual  acquiescence,  a 
release  may  be  presumed.    And  such  presumption  has  been 
raised  in  many  cases  in  the  courts  of  equity*    As  where  an 
annuity  had  not  been  demanded  for  forty  years,  and  no 
consideration  for  it  appeared  in  the  deed,  the  Court  of 
Chancery  decreed  the  estate  to  be  discharged  from  it  (&) 
Again,  where  a  statute  of  recognizance  to  secure  the  pay- 
ment of  annuities  had  been  executed  for  many  years,  but 
not  ehforced,  and  from  the  circumstances  of  the  case  there 
was  reason  to  believe  it  had  been  discharged,  although 
not  given  up,  the  Court  of  Equity  vacated  an  extent  which 
had  been  sued  out  upon  it.  (c)    So  in  Southcote  v.  South- 
cot  (d)  an  injunction  was  granted  agdnst  the  proceeding  on 
an  annuity  deed  which  had  been  dormant  for  forty  years. 
In  a  later  case  (e)  an  annuity  had  been  devised  to  one  for 
life,  who  died  in  1718.     In  1740  the  grantee*s  representa- 
tives brought  a  bill  for  the  arrears  from  1708,  but  the 
Master  of  the  Rolls  dismissed  it  with  costs*    "  The  dis- 
tance of  time/'  he  says,  *\  is  the  strongest  presumption  that 
it  has  been  pdd.    The  Statute  of  Limitations  ought  to  be 
the  rule  to  direct  the  court  in  this  as  in  other  cases;  though 
the  doctrine  has  prevailed  that  the  statute  will  not  run  as 
to  a  legacy,  yet  it  will  not  hold  as  to  an  annuity.*'    But 
if  the  assets  of  a  testator  are  permitted  to  be  distributed 
without  any  claim,  it  forms  a  presumption  of  payment^ 


(a)  M'LeaB  t.  Longlands,  6  Yes.  71. 
(h)  Bonnington  ▼.  WalthaU,  2  Svo.  Rep.  Ch.  219. 
(e)  Baldwin  v.  Proctor,  1  Svo.  Rep.  Ch.  102.  (d)  lb.  lOS. 

(e)  Smallman  v.  Loud  Hanilloii,  2  Aik.  7h    See  alie  Bmirii  w.  Clixton, 
3  Sim.  225. 
(/)  Uiggins  V.  Crawfiud,  2  Yes.  j«u  671. 
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As  to  the  statutes  of  limitation,  it  has  been  enacted  by  the  CHAP.  Till. 
S9  Hen.  VIIL  c.  2,  that  rents  should  not  be  reco?ered  in  «>»»»«"f»»»' 

Ov   MM 

assizesy  unless  -  there  had  been  a  seisin  within  certain  pe-      Amruirv 
riods  there  specified.    As  sixty  years  for  a  writ  of  rights  oiTsJmkndzr. 
fifty  for  possessory  writs  founded  on  an  ancestor's  pos-  How  the  sta- 
session,  and  thirty  f<Mf  possessory  writs  founded  on  the  totes  of  limite- 
part/s  own  possession.    The  statute  was  wholly  referable 
to  seisin,  and  therefore  only  applied  to  rents  whose  title 
depends  upon  seisin,  (a)    If  the  title  be  founded  upon  a 
deed  or  specialty,  and  require  no  external  assistance  from 
the  fact  of  seisin,  this  statute  does  not  limit  the  party's 
claim.    So  also  if  the  rent  have  been  created  by  an  act  of 
parliament.    Such  was  the  doctrine  as  established  in  the 
«arly  cases  after  the  passing  of  that  act.    It  seems,  therefore, 
that  the  statute  would  only  apply  where  any  of  the  real 
actions  therein  mentioned  are  brought  for  the  recovery  of 
rents  claimed  by  prescription  or  by  devise*  In  one  instance 
it  has  been  held  that  church  pensions  are  within  the  limita- 
tion of  this  statute,  (b) 

Again,  in  the  21  James  1.  c  16,  it  u  enacted,  that  all 
actions  of  arrearages  of  rent  shall  be  brought  within  six 
years ;  the  language  here  is  very  general,  yet  coupled  with 
the  previous  provisions  of  the  statute,  which  expressly 
apply  to  parol  contracts,  it  has  been  determined  that  rents 
granted  by  specialty  are  not  within  the  enactment,  (e)  for  as 
it  was  observed,  there  is  no  time  from  which  the  statute  can 
b^n  to  run. 

There  being  then  no  limitation  at  law,  neither  is  there 
any  analogous  relief  at  equity.  This  was  held  by  Lord 
Hardwicke  in  the  Case  of  Aston  v.  Aston,  (cQ  and  the 
Master  of  the  Rolls,  Sir  W.  Grant,  in  Stackhouse  v« 
Bamstone;(e)  though  both  these  eminent  judges  admit 
that  the  presumption  of  a  release  may  be  drawn  firom  long 

(a)  Co.  L.  115.  Harg.  n ;  3  Sannd.  66.  o.  8 ;  Ftwkner  t.  Belfingfiam,  LH. 
42;  Cro.  C.80.214. 
(6)  Walker  v.  Dean  of  York,  3  Keb.  366;  Mansel  v.  Uie  same,  ib.  562. 

(c)  Harvey  v.  Thorn,  Aleyn,  62  $  Uodaden  v.  Harridge,  2  Saond.  66. 

(d)  1  Vet,  sen.  267.  (e)  10  Ves.  467. 
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CHAP.  VIII.   acquiescence.    In  the  case  before  Lord  Hardwicke,  indeed, 

IBMtVA 
OF  AM 
iMNDin 
BY  SBOBlfP- 


BT  RUINATION  ^j^^  QWHcr  of  a  TCHt  chaTgc  had  sufiered  it  to  run  into  arrears 
ANNDiTT       {qy  eight  years,  and  he  did  not  think  that  it  could  be  pre- 
TioN.         sumed  from  that  lapse  of  time  to  be  absolutely  released. 

Not  only  the  entire  contract  for  the  annuity  is  not  a£^ted 
by  the  statute  of  limitations,  but  the  arrears  also  which 
depend  upon  the  same  instrument  are  not  barred  thereby,  (a) 
At  the  same  time,  perhaps,  it  may  be  said  that  arrears  will 
not  be  recovered  in  a  court  of  law  beyond  the  period  of 
twenty  years,  since  payment  is  presumed  on  all  instruments 
under  seal  after  such  a  lapse  of  time. 

Rents  are  Expressly  excepted  from  the  application  of  the 
late  prescription  act.    2&3  Will.  IV.  c.  71. 
By  redemption,      gthly.    An  annuity  may  be  determined  by  redemptioiu 

It  is  sometimes  thought  desirable  by  the  parties  to  this 
contract,  that  the  grantor  should  have  a  power  of  termi- 
nating the  annuity  by  redeeming  it,  that  is,  by  paying  to 
the  grantee  such  a  sum  of  money  as  shall  be  thought  the 
fair  value  of  his  interest  therein.     This  agreement  is  most 
frequent,  where  annuities  have  been  granted  for  the  purpose 
of  raising  money,  and  the  grantee  usually  stipulates  to  have 
the  consideration  originally  advanced  or  a  portion  of  it  re- 
turned* 
^  Which  IB  usu-       In  pecuniary  transactions  the  grantee  also  generally  sti- 
upon^bytibe       pulates  to  have  a  certain  previous  notice  before  redemption^ 
parties.  that  he  may  provide  another  investment  for  his  money, 

and  not  incur  the  risk  of  losing  his  interest  by  the  consi- 
deration being  unexpectedly  returned  to  him.  In  default 
of  notice  a  payment  of  either  simple  or  annuity  interest  is 
sometimes  required.  The  effect  of  this  power  of  redemp- 
tion with  regard  to  the  statutes  of  usury  has  been  consi- 
dered at  page  187. 
WiiLsometimes  ^^t  only  the  parties  may  agree  in  the  original  contract 
•  be  decreed  by  a  that  the  annuity  shall  be  redeemable,  but  at  any  time  during 

court  of  equity.  .  .  ' ,  _  ...  "^  „  , 

its  continuance  they  can  determinate  it  by  mutually  agreeing 

(a)  Cupit  V.  Jackson,  M<C1.  495 ;  13  Pri.  721. 
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to  a  redemption.  And  in  cases  of  fraud  and  unconscionable  CHAP^  vni. 
bargains  the  courts  of  equity  will  decree  a  redemption,  detbbiiination 
though  agiunst  the  wish  of  either  party,  (a)  annuity 

In  like  manner,  where  there  has  been  fraud  or  oppression 
in  settling  the  terms  of  the  redemption,  a  court  of  equity 
will  grant  relief.  This  is  exemplified  by  the  case  of  Law- 
ley  V.  Hooper,  (6)  before  Lord  Hardwicke.  There  the  sum 
of  1050/.  had  been  advanced,  and  it  was  agreed  that  the 
annuity  should  be  redeemable  on  payment  of  that  sum,  but 
afterwards  the  grantee,  availing  himself  of  the  distress  of 
the  grantor,  compelled  him  to  indorse  a  larger  sum  as  the 
price  of  the  redemption.  Lord  Hardwicke  relieved  him, 
and  directed  that  the  sum  of  1050/.  only  should  be  repaid, 
allowing  interest  thereon,  and  the  insurance  upon  the 
grantor's  life,  if  any  such  had  been  really  paid. 

Where  under  circumstances  of  distress  several  annuities 
had  been  granted,  with  a  power  of  redemption  within  a 
limited  period.  Lord  Hardwicke  decreed  a  redemption, 
although  that  period  had  elapsed,  on  payment  of  the  prin- 
cipal advanced  with  interest  from  the  time  that  the  grantor 
had  made  his  ofier  to  redeem,  (c) 

Where  it  has  been  agreed  that  an  annuity  should  be  re- 
deemed at  a  sum  according  to  the  stipulations  in  the  ori- 
ginal grant,  or  without  reference  thereto;  should  that  sum 
not  be  paid  down  at  once,  but  be  allowed  to  remain  on 
interest,  the  grantor  cannot  charge  more  than  legal  interest 
thereon.  Because  the  contract  becomes  one  of  mere  debt 
between  the  parties,  and  loses  its  character  of  an  annuity. 
If  the  annuity  had  been  irredeemable,  but  the  redemption 
is  assented  to,  though  payment  of  the  money  is  postponed 
for  a  definite  time,  such  a  sum  may  be  required  for  the 
price  of  the  redemption  as  would  allow  more  than  legal 
interest  from  the  date  of  the  agreement,  but  then  that  will 
not  appear,  (d) 

(a)  Fawcet  v.  Bowen,  2  Vero.  288  ;  James  v,  Oades»  ib.  402. 
lb)  3  Atk.  278. 

(e)  Sir  W.  Stanhope  ▼.  Cope,  2  Atk.  232.    See  also  Searle  ▼.  Lord  Car- 
penter, Amb.  242. 
(4)  Manh  v.  Martindale,  3  B.  &  P.  134. 
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Power  of  re- 
demption may 
be  lost. 


CHAP«  vin«       But  the  grantor  may  loae  his  power  of  redemption  by 
i>mBMTHATioif  gjpyggg  releaae,  or  by  laches^  which  forma  a  preaumptioa 

of  a  release.  A  strong  instance  of  auch  laches  is  jvesented 
by  the  case  of  Floyer  v.  Lavington*  (a)  There  for  800/.  a  rent 
charge  of  48/.  was  granted  in  fee  upon  condition  that  if  the 
grantor^  during  his  life,  should  give  notice  and  pay  the  800/* 
by  instalments  during  his  life,  the  grant  should  be  void.  The 
mortgage  continued  for  sixty  years^  the  grantor  died  and  the 
grantee  assigned  to  a  purchaser^  on  a  valuable  consideratioiu 
It  was  decided  by  Lord  Chancellor  Cowper  that  the  grantor's 
heir  could  not  then  redeem^  principally  on  the  ground  of  the 
great  lapse  of  time. 

Again,  there  is  a  species  of  foreclosure  which  a  court  of 
equity  will  apply  against  the  redemption  when  the  granto? 
is  in  default;  of  which  there  is  a  case  in  1  Vernon's  Re- 
ports, (b)  A  rent  charge  was  granted^  with  a  power  of 
entry  to  satisfy  arrears  redeemable  on  the  payment  of  a  sum 
of  money*  There  were  long  arrears,  and  no  property  dia* 
trainable  on  the  land,  which  was  also  greatly  encumbered* 
The  Lord  Keeper  decreed  that  the  grantor  should  be  fore* 
closed  of  his  right  to  redeem  the  rent  charge,  but  would  not 
direct  the  land  to  be  sold  or  transferred  absolutdy. 
statutoiy  le-  This  leads  to  the  sixth  mode  of  determining  an  annuity, 

^£l^p'Jp**"j^jjj  namely,  by  bankruptcy  and  insolvency,  in  which  cases  a 


insolvency. 


Ist.  Of  bank- 
ruptcy. 


species  of  statutory  redemption  has  been  established  with 
regard  to  the  personal  obligation  of  the  grantee,  but  not 
extending  to  the  charges  which  the  grantor  has  created 
upon  his  real  estate. 

1st.  As  to  bankruptcy.  The  effect  of  a  conunission  ci 
bankruptcy  is  to  divest  the  bankrupt  of  all  his  property  for 
the  benefit  of  all  his  creditors,  it  is  therefore  apparent  at  once 
that  the  continuing  to  hold  him  responsible  for  the  payment 
of  an  annuity  is  either  useless,  inasmuch  as  he  has  nothing 
to  answer  it,  or  it  is  injurious,  as  it  tends  to  cripple  those 
fresh  exertions  in  his  trade  which  it  is  the  object  of  his 
bankruptcy  to  enable  him  to  make.     The  spirit  of  the 


(a)  1  P.  W.  269. 


(6)  Camesew  v.  Anoott,  p.  309. 
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bankrupt  law  therefore  requires  that  a  certificate  should  CHAP.  Vlli. 
terminate  an  annuity  as  against  the  bankrupt.     But  many  ^^'^^^'^^^ 
difficulties  arose,  resulting  from  the  nature  of  the  contract}      amnvity 
the  securities  of  the  grant,  and  the  practice  in  bankruptcy,         amd 
and  it  has  taken  nearly  a  century  to  effectuate  the  purpose    **'*^''^*^^' 
of  the  bankrupt  laws  as  respects  this  contract* 

The  ordinary  mode  of  securing  an  annuity  has  been,  for  What  was  the 
a  long  period  of  time,  by  a  deed  of  covenant,  and  by  a  bond  Lnknmtcy 
in  a  penalty  conditioned  for  the  due  payment  of  the  an-  fo"Q«"7- 
nuity.  The  former  was  an  instrument  for  securing  the 
payments  as  they  became  due,  and  there  was  accordingly 
a  fresh  breach  on  each  payment  fidling  into  arrear,  but  no 
more*  If  then  at  the  time  of  the  bankruptcy  there  hap- 
pened to  be  no  arrear,  there  was  no  breach  of  the  covenant, 
and  the  bankrupt  not  being  indebted  to  the  grantee,  the 
latter  could  not  prove  against  his  estate,  which  was  swept 
away  for  the  benefit  of  the  other  creditors,  and  the  grantee 
lost  his  remedy;  unless  indeed  the  bankrupt  afterwards 
acquired  property,  when  he  might  pursue  his  claim  for  the 
arrears  which  subsequently  fell  due*  And  where  there  did 
happen  to  be  any  arrear,  to  that  extent  only  could  the 
grantee  prove,  and  the  bankrupt  was  relieved. 

But  when  a  bond  had  been  given,  there  was  a  difference 
resulting  from  the  legal  efiect  of  the  breach.  As  the  con- 
dition is  the  due  payment  of  the  annuity,  when  there  is 
a$nf  arrear  that  condition  is  broken,  the  bond  which  de- 
pends thereon  is  forfeited  and  becomes  a  present  debt.  If 
then  at  the  time  of  the  bankruptcy  the  annuity  were  in 
arrear,  though  only  for  a  single  payment,  the  whole  bond 
was  forfeited,  and  the  money  payable  thereon  was  a  debt 
due  to  the  obligee  which  was  proveable  under  the  commis- 
sion, (a)  And  so  fiur  was  this  carried,  that  the  bond  was 
held  forfeited  for  the  purpose  of  proof  in  bankruptcy,  by 
any  arrear  which  had  previously  existed,  although  satisfied 
and  waived  before  the  act  of  bankruptcy.  (6)    This  is  ad- 

(a)  Exp.  Le  Compte.  1  Atk.  251;  Ex-p.  Belton,  lb.;  Willie  v.  Wilkes, 
2  Boiigl.  519. 

(b)  Perkins  t.  Kempland,  Sir  W.  Bl.  1106. 
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CHAP.  VIII.  mitted  by  Lord  Mansfield  (a)  to  have  been  a  legal  subtlety, 
OF  AN        which,  however,  was  established  for  good  purposes.     Lord 
BY  BAmLvlrcr  J^<>sslyn  held  to  the  same  effect  in  Exp.  English,  (b) 

AND  As  it  Would  have  been  manifestly  unjust  towards  the 

iNsoLVTOCY.    Q^jjgj.  creditors  to  allow  the  whole  penalty  to  be  proved, 

when  a  small  portion  only  was  due,  so  on  the  other  hand, 
the  grantee  had  a  right  to  have  the  loss  of  his  future 
security  considered.  In  the  equitable  jurisdiction  esta* 
blished  in  bankruptcy,  a  practice  was  introduced  of  having 
the  annuity  valued  at  the  date  of  the  commission,  and 
allowing  the  grantee  to  prove  for  such  value,  with  the 
amount  of  the  arrears  that  were  then  due.  This  was  re- 
cognised by  Lord  Hardwicke  and  prevailed  for  many  years, 
but  no  good  reason  could  be  suggested  why  there  should 
be  any  such  di£ference  in  the  elSect  of  the  instruments. 
Thenewprovi-  Sucb,  however,  remained  the  law  until  the  4d  Geo.  III« 
si<»s  introdooed  c.  Igl,  by  the  16th  section  of  which  it  was  enacted,  "that  it 

by  the  statote        ,       ,  J  ,  .  i.  ^ 

49  Geo.  111.      should  be  competent  to  any  annuity  creditor  of  any  person 
c.  121,  s.  16.     against  whom  a  commission  of  bankrupt  should  issue  after 

the  passing  of  that  act,  whether  the  same  should  be  secured 
by  bond  or  covenant,  or  bond  and  covenant,  or  by  whatever 
assurance  or  assurances  the  same  should  be  secured,  and 
whether  there  should  or  should  not  have  been  any  arrears 
of  such  annuity  at  or  before  the  time  of  the  bankruptcy,  to 
prove  under  such  commission  as  a  creditor  for  the  value  of 
such  annuity,  which  value  die  commissioners  should  have 
power  and  were  thereby  required  to  ascertain,  and  the 
certificate  of  every  bankrupt,  under  whose  commission  such 
proof  should  be  or  might  have  been  made,  should  be  a  dis^ 
charge  of  such  bankrupt  agunst  all  demands  whatever  in 
respect  of  such  annuityi  and  the  arrears  and  future  payments 
thereof^  in  the  same  manner  as  such  certificate  would  dis- 
charge the  bankrupt  with  respect  to  any  other  debt  proved 
or  which  might  have  been  proved  under  the  commission." 
By  this  judicious  enactment,  which  is  du^  to  the  exertions 
of  Sir  Samuel  Romilly,  the  distinct  proceeding  was  intended 

(a)  In  Wyllie  v.  WUkes,  2  Doug.  523.  (6)  2  B.  C.  C.  610. 
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to  be  abolished,  luid  the  bankrupt  was  to  be  wholly  re-  CHAP.  Viil. 
lieved,  but  this  intention  was  in  some  instances  defeated  by  "^^^oiTor^' 
a  decision  which  the  Court  of  King*s  Bench  found  them-  awanvuitt 
selves  bound  to  make,  though  evidently  against  the  purpose  "^  ^^^J^^^^ 
of  this  statute*  The  grantee  was  permitted  to  prove  against  iksolvemcy. 
the  bankrupt's  estate  for  the  arrears  and  for  the  value,  and 
therefore  could  not  proceed  against  the  grantor  fot  any 
subsequent  payment,  since  his  certificate  would  be  a  bar ; 
but  where  there  was  |l  surety  who  guaranteed  the  due  pay- 
ment of  the  annuity,  he  might  be  compelled  to  discharge! 
such  payments  as.  they  fell  due.  As  therefore  the  surety 
could  not  compel  the  grantee  to  come  in  and  prove  under 
the  commission,  there  was  no  debt,  quoad  him,  until  he  was 
in  a  condition  to  be  damnified,  and  consequently,  whatever 
payments  he  was  called  upon  to  pay  were  not  debts  proveable 
under  the  commission,  and  were  not  discharged  by  the  certi- 
ficate. Hence  it  was  held  by  the  Court  of  King*s  Bench  that 
the  surety  might  sue  the  grantor  for  money  so  paid  by  him, 
and  his  certificate  was  no  bar.  (a)  And  even  where  the 
grantee  did  prove  under  the  commission  for  the  amount  of 
the  value,  and  the  surety  acting  upon  a  power  of  redemption 
contained  in  the  grant  of  the  annuity,  redeemed  the  same, 
it  was  held  that  the  act  of  parliament  would  not  allow  the 
surety  to  prove,  and  therefore  that  the  bankrupt's  certificate 
was  no  answer  to  the  surety's  demand  of  the  payments  ac- 
cruing after  the  bankruptcy,  and  the  value  so  paid  by  him 
on  the  redemption,  in  an  action  brought  on  an  indemnity 
•bond.  This  judgment  of  the  King's  Bench  was  supported 
by  the  Court  of  Exchequer  Chamber  on  a  writ  of  error. 
The  grantor  applied  for  relief  by  injunction  against  the 
execution  in  a  court  of  equity.  But  the  Vice  Chancellor 
refiised  it  at  once  as  to  the  arrears,  though  as  to  the  re- 
demption price  he  had  some  doubts,  but  the  bill  was 
ultimately  dismissed  with  costs  as  to  this  also,  after  the 
statute  6  Geo.  IV.  c.  16,  had  been  enacted.  (6) 

(a)  Welsh  v.  Welsh,  3  M.  &  S.  333. 

(h)  Fltnagan  v.  Watkins,  3  B.  £e  A.  186;  Watkins  v.  Flanagan,  13  Pri.  24; 
1  Bing.  413;  8  Mo.  480;  6  Madd.  280;  3  Russ.  421. 
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CHAP.  vill.  Thus  it  will  be  seen  that  the  bankrupt  was  not  relieved, 
""tiw'of  '  ^^*  ^^^  machinery  of  the  proceedings  was  altered  and  ren- 
Av  AVNuiTY    dered  more  complicated.     For  the  grantee  had  to  sue  the 

'^**AKp"'^*^  surety,  and  the  surety  sued  the  grantor.  But  this  has 
iwoLvmncr.    \^qj^  corrected  by  the  last  Bankrupt  Act,  6  Geo.  IV.  c.  16* 

By  6  Geo.  IV.    By  the  54th  section  of  which  it  is  enacted,  "  that  any  an- 

c.  16, 1. 64, 65.  ,J^J^.y  creditor  of  any  bankrupt,  by  whatever  assurance  the 

same  be  secured,  and  whether  there  were  or  not  any 
arrears  of  such  annuity  due  at  the  time  of  the  bankruptcy, 
shall  be  entitled  to  prove  for  the  value  of  such  annuity, 
which  value  the  Commissioners  shall  ascertain,  regard  being 
had  to  the  original  price  given  for  the  said  anniuty,  de- 
ducting therefrom  such  diminution  in  the  value  thereof  as 
shall  have  been  caused  by  the  lapse  of  time  since  the  grant 
thereof  to  the  date  of  the  commission.** 

So  far  in  effect  the  statute,  49  Geo.  III.  c.  121,  is  re* 
enacted,  but  it  is  carried  farther,  for  by  the  next  section  55, 
it  is  enacted,  '^  That  it  shall  not  be  lawful  for  any  person 
entitled  to  any  annuity  granted  by  any  bankrupt  to  sue  any 
person  who  may  be  collateral  surety  for  the  payment  of  such 
annuity,  until  such  annuitant  shall  have  proved  under  the 
commission  against  such  bankrupt  for  the  value  of  such  an* 
nuity  and  for  the  '^  payment'*  (a)  thereof,  and  if  such  surety, 
after  such  proof,  pay  the  amount  proved  as  aforesaid,  he 
shall  be  thereby  discharged  from  all  claims  in  respect  of 
such  annuity,  and  if  such  surety  shall  not  (before  any  pay- 
ment of  the  said  annuity  subsequent  to  the  bankruptcy  shall 
have  become  due)  pay  the  sum  so  proved  as  aforesaid,  he 
may  be  sued  for  the  accruing  payments  of  such  annuity 
until  such  annuitant  shall  have  {*'  been*')  (jb)  paid  or  satisfied 
the  amount  so  proved,  with  interest  thereon  at  the  rate  of 
four  per  cent,  per  annum  from  the  time  of  notice  of  such 
proof,  and  of  the  amount  thereof  being  given  to  such  surety, 
and  after  such  payment  or  satisfaction  such  surety  shall 
stand  in  the  place  of  such  annuitant  in  respect  of  such 
proof  as  aforesaid,  to  the  amount  so  paid  or  satisfied  as 

(a)  This  should  be  "  arrears."  {h)  This  word  is  omitted  in  the  acu 
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aforesaid  by  such  surety,  and  the  certificate  of  the  bankrupt  CHAP.  vill. 
shall  be  a  discharge  to  him  firom  all  claims  of  such  an-    »"*»"«"»^- 

°  TION  OF 

nuitant,  or  of  such  surety  in  respect  of  such  annuity,  pro-    an  annuity 
vided  that  such  surety  shall  be  entitled  to  credit  in  account  '^  ba«»«o"ot 
with  such  annuitant  for  any  dividends  received  by  such    iwaoLVEwcr. 
annuitant  under  the  commission,  before  such  surety  shall 
have  fully  paid   or  satisfied  the  amount  so  proved  as 
aforesaid." 

Notwithstanding  these  provisions  the  bankrupt  is  not  Not  unlvenally 
relieved  fi'om  all  grants  of  annuities ;  for  it  has  been  de-  ^  *^ 
cided  that  the  fifty-fourth  section  only  applies  where  the 
consideration  is  pecuniary.  This  has  been  lately  settled 
after  great  deliberation,  in  a  case  {a)  where  one  made  a 
covenant  to  pay  on  the  marriage  of  his  son  an  annuity  for 
his  life,  or  until  he  became  bankrupt,  and  in  case  he 
became  bankrupt  to  his  wife,  unless  she  were  living  sepa- 
rate firom  him,  or  were  dead,  in  which  case  it  was  to  cease, 
after  his  death  it  was  to  be  paid  to  his  widow  during  her 
Tridowhood,  and  to  certain  trustees,  to  raise  SOOO/.  for  the 
children  after  the  wife's  death.  The  covenantor  becoming 
bankrupt,  the  Vice  Chancellor  decided  that  the  debt  was 
not  proveable  under  the  commission.  On  appeal  to  the 
Lord  Chancellor  Brougham,  he  called  in  the  assistance  of 
Tindal  C.  J.  and  Littledale,  J.,  and  the  Vice  Chancellor's 
decree  was  affirmed.  It  was  urged  that  if  the  covenant 
were  not  proveable  imder  the  fifty-fourth  section,  it  was  as 
a  conting^it  debt  under  the  fifty-sixth,  which  authorises  the 
proof  of  contingent  debts ;  but  it  was  decided  that  the  con- 
tingencies here  were  too  difficult  to  be  estimated. 

Upon  this  last  section,  however,  it  may  be  noticed,  that 
the  following  has  been  proved  as  a  contingent  debt.  (6) 
The  bankrupt,  by  his  marriage  settlement,  covenanted  with 
trustees  to  pay  an  annuity  of  80/.  for  himself  during  his 
life,  then  to  his  wife  for  her  life,  and  afi»r  her  death  to 
his  children,  if  any ;  and  farther,  that  after  his  death  his 

(a)  Ex  parte  Davis  in  re  Wentworth,  Mont.  &  Bl.  B.  C.  122.  297. 
lb)  £z  parte  Tindal  in  re  Gibbons,  Mont.  &  Mac.  B.  C.  415  ;  Mont.  &:  Bl. 
375.  462  ;  8  Bing.  402. 
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heirs,  executors,  or  administrators,  should  within  twelve 
months  pay  4000/.  to  the  trustees,  on  various  trusts.  The 
Vice  Chancellor  held  that  the  trustees  were  entitled  to 
prove  under  the  commission  upon  the  language  of  the  act. 
But  the  Lord  Chancellor  Lyndhurst  reversed  that  judg- 
ment on  account  of  the  great  difficulty  of  estimating  the 
value  of  the  contingencies ;  but,  on  a  re-hearing  before 
Lord  Brougham,  Ch.,  assisted  by  the  same  judges  as  above, 
this  decision  of  Lord  Lyndhurst  was  reversed,  and  the  debt 
was  adjudged  to  be  proveable. 

Mr.  Ellis  (a)  has  stated  a  doubt  whether  the  bankrupt 
may  not  still  be  liable  to  the  surety,  if  the  grantee  do  not 
come  upon  the  surety,  until  after  the  bankrupt  has  obtained 
his  certificate,  and  a  final  dividend  has  been  declared,  when 
the  surety  will  have  no  opportunity  of  proving  under  the 
commission.  **  And,**  he  says,  ^*  upon  this  point  might 
arise  the  question  whether  to  entitle  himself  to  any  elaim 
against  the  bankrupt,  he  is  bound  to  take  immediate  notice 
of  the  annuitant's  proof,  and  pay  the  amount  so  proved;  for 
it  may  be  observed,  that  under  the  fifty-fifth  section  the 
annuitant  does  not  appear  to  be  bound  to  give  notice  to  the 
surety  of  his  proof,  except  for  the  purpose  of  entitling  him- 
self to  interest  from  the  surety  upon  the  sum  proved.** 
There  seems  to  be  no  reason  why  a  surety  ought  not  to  be 
bound  to  take  notice  of  the  grantor's  bankruptcy,  and  then 
he  will  have  due  notice  of  the  grantee's  proof  against  the 
estate,  in  which  case  he  may  make  his  claim  at  least  for  the 
amount,  and  probably  it  may  be  held  that  the  assignees 
will  be  bound  to  reserve  the  dividends,  so  as  not  to  declare 
a  final  dividend  until  that  claim  has  been  settled. 

The  language  of  this  act  has  been  held  to  be  retrospec- 
tive, and  to  apply  to  annuities  granted  before  it  passed. 
Therefore,  where  the  grantor  had  become  bankrupt,  the 
Court  of  Common  Pleas  decided,  that  before  the  surety 
could  be  sued,  the  value  of  the  annuity  must  be  ascertained 
by  the  commissioners,  although  the  annuity  was  granted. 


(a)  OnlDsurance  and  Annuities,  p.  187. 
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and  the  grantor  became  bankrupti  before  the  6  Geo.  IV.   CHAP.  VIIL 

c.  16.  was  enacted. (a)  To  this  may  also  be  added  a  case (6)    "^""0"^^* 

which  shortly  after  came  on  in  the  King's  Bench.     One     *»  mwurrr 

Beswick  had  granted  an  annuity  to  Hone,  which  was  se-  "  "7„»''"« 

cured  by  a  warrant  of  attorney  given  by  one  Beale ;  judg-    iw^Q'^^'wct, 

ment  had  been  entered  up  in  Hil.   T.   18S5.     Beswick 

became  bankrupt  in  June,   1827.     The  grantee  did  not 

prove  for  this  annuity  under  the  commission,  but  in  Easter 

T.  1829,   sued  out  execution  against  Beale,  the  surety. 

Comyn  obtained  a  rule  for  setting  aside  this  execution,  on 

the  ground  that,  under  the  circumstances  of  the  case,  this 

was  a  suing  of  the  surety  within  the  meaning  of  this  section, 

and  that  the  grantee  ought  to  have  proved   under   the 

commission  against  Beswick.    Busby  showed  cause,  and 

endeavoured  to  distinguish  it  from  Bell  v.  Bilton,  but  the 

court  held  it  to  be  within  the  meaning  of  the  section,  and 

made  the  rule  absolute.  The  reader  will  probably  remember 

that  a  similar  construction  was  given  to  the  words  of  the 

second  section  of  the  first  annuity  act.((?) 

What  has  been  said  above  as  to  the  restricted  extent  of  ^  ^n*  chaiige 
this  statutory  redemption  must  be  understood  as  applicable  dmied  imder 
to  a  compulsory  proceeding  only,  since  such  redemption  is  ***•■•  ^^ 
perfectly  allowable  in  the  case  of  a  rent,  at  the  instance  of 
the  grantee.  For  where  the  grantor  had  secured  the  annuity 
by  the  assignment  of  his  real  property,  and  had  also  given 
a  personal  security,  and  became  bankrupt,  the  Vice  Chan- 
cellor, on  the  grantee's  petition,  ordered  the  real  estate  to 
be  sold  to  discharge  the  arrears  and  the  value  of  the  annuity, 
and  if  it  should  turn  out  to  be  insufficient,  allowed  the  grantee 
to  prove  for  the  residue  against  the  bankrupt's  estate.     It 
was  contended  that  tlie  valuation  in  bankruptcy  was  con- 
fined to  cases  where  the  annuity  was  secured  on  personal 
estate,  and  not  on  realty,  but  this  distinction  was  not 
admitted,  (d) 

(a)  Bell  V.  piltoD,  4  Bing.  615 ;  1  M.  &  P.  574. 

(6)  Hone  v.  Beswick,  MS.  Trio.  T.  10.  G.  IV.  K.  B.;  4  M.  &  R.  5^, 

(c)  Seepage  116, 

(</)  Ex  parte  Key,  1  Madd.  426  ;  Ex  parte  Nay  lor,  ib.  cit. 
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CHAP.  VIII.       There  is  a  general  order  of  the  Court  of  Chancery,  which 

^^losTor^'    authorises  the  commissioners  to  sell  an  estate  on  which  a 

*-™«".™„  mortgage  has  been  charged  in  satis&ction  of  that  mort- 

gage,  without  an  order  of  the  court  for  that  purpose,  this 

does  not  apply  to  a  rent  charge,  and  they  have  no  power  to 

It  IS  nof.J^ow-    gg|]  jjjg  estate  on  which  it  is  secured  without  an  express 

ever,  withm  the  ^  * 

general  order  in  order  of  the  court  on  petition,  the  statute  6  Geo,  IV.  c.  16. 

^^TtS'e"!.  »ot  h«^ing  touched  this  point  (a) 

of  mortgaged  In  such  cases,  where  real  property  has  been  sold,  the 

estates  *      x        .^ 

order  of  payment  is,  that  out  of  the  purchase  money  the 
Courwofpro-    costsof  the  application  to  the  Court  should  be  paid  first, 

ceeding  on  such 

a  sale.  then  of  the  sale,  and  the  expenses  incident  thereto,  then 

the  arrears  due  at  the  date  of  the  commission,  and  lastly, 
the  value  as  ascertained  by  the  commissioners.  Arrears 
subsequent  to  the  commission  are  not  the  subject  of  proof, 
and  cannot  therefore  be  claimed  against  the  bankrupt's 
estate.  (6)  As  the  real  security  may  be  ordered  to  be  sold, 
and  the  grantee  may  prove  for  the  deficiency,  so  where  he 
has  any  personal  security,  that  also  shall  be  sold  before  his 
proof  can  be  allowed,  as  where  a  policy  of  insurance  on  the 
grantor's  life  had  been  assigned  to  the  grantee,  he  was 
ordered  to  sell  it  on  the  bankruptcy  of  the  grantor,  and 
after  deducting  the  expenses  of  the  sale,  and  the  amount  of 
the  premiums  he  had  paid  with  interest  thereon,  he  was 
to  set  off  the  residue  against  the  value  of  the  annuity,  and 
the  arrears  then  due;  and  if  there  were  any  surplus,  it  was 
to  be  paid  over  to  the  assignees  of  the  grantor ;  if  there 
were  any  deficiency,  he  was  to  be  allowed  to  prove  against 
the  estate  for  that  amount. 
Kquitabie  title  The  grantee's  title  need  not  be  strictly  legal,  if  he  have 
to  the  annuity     ^n  equiuble  title,  though  not  fiilly  secured,  it  will  be  suf- 

wiU  be  enough.    ^.^         ai«  it  y 

ficient.  As  where  it  was  agreed  between  a  mother  and  her 
SOB  that  she  should  join  in  conveying  her  life  interest  in  aa 
estate  to  a  purchaser,  the  son  undertaking  to  secure  her 
an  annuity  in  consideration  thereof,  but  after  the  execution 

(d)  In  re  Delves,  Mont.  &  Bl.  B.  C.  492. 
fb)  £x  parte  Slack,  1  G.  &  J.  B.  C.  346. 
{c)  Ex  parte  Tierney,  Mont.  &  Bl.  B.  C.  78. 
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of  the  conveyance,  and  before  the  annuity  was  secuiedf  "die  ^HAP.  vili. 
son  became  bankrupt ;  the  Vice  Chaaoeilor  held  her  en-       tion  op 
titled  to  prove  Sat  the  vakie  of  the  annuity  and  the  arrears  by^bakkruptcy 
thereof  at  the  date  of  the  bankruptcy,  as  she  had  an  equit-         and 
able  title  to  it,  though  not  a  legal,  {a)    So  in  a  late  case,    'wsot-vgwcY. 
a  man,  previous  to  the  marriage  of  his  daughter,  wrote 
to  the  father  of  the  intended  husband,  and  to  the  latter, 
two  letters,  wherein  he  stated  he  should  give  his  daughter 
150/.  a  year.     The  marriage  took  place,  and  the  annuity 
was  paid  for  some  years.     The  father  became  bankrupt, 
and  the  husband  and  wife  ofiered  to  prove  for  the  value  of 
the  annuity.  But  the  commissioners  refused  to  allow  it,  on 
the  ground  that  the  agreement  was  not  so  certain  and  ex- 
plicit as  to  enable  a  court  of  equity  to  decree  a  specific 
performance.     But  the  Vice  Chancellor  held  it  to  be  suf- 
ficiently clear,  and  directed  the  proof.  (&) 

This,  however,  must  not  be  supposed  to  extend  to  a  case  Not  so  when 
of  non-enrolment,  for  there  an  annuity  being  void  cannot  |j^  beeomemor 
be  proved  against  the  estate.    But  a  question  has  been  rialind. 
raised  as  to  what  would  be  the  effect  of  a  grant  where  the 
grantor  fraudulently  representing  the  property  as  within  the 
exception  of  the  annuity  act,  an  enrolment  has  been  omitted. 
Lord  Eldon  expressed  great  doubt  in  a  case  where  he  al- 
lowed the  grantee  to  prove  for  the  balance  of  the  considera- 
tion for  the  vcdue  of  the  annuiit/,  but  reserved  the  dividends, 
and  advised  the  grantee  and  the  creditors  to  compromise, 
refusing  to  take  his  securities  away  from  him,  and  without 
prejudice  to  any  bill  which  he  might  think  right  to  file  for 
better  relief,  (c) 

Where  there  has  not  been  a  due  enrolment,  and  the  But  proof  of  th« 
annuity  is  therefore  voi^,  the  grantee  is  still  entitled  to  then  admitted. 
recover  the  consideration  which  he  advanced,  and  conse- 
quently may  prove  for  that  amoimt  under  the  commission. 
As  that  is  considered  to  be  a  debt  due  when  it  is  paid  to 


(a)  Ex  parte  Brockliss,  Buck's  B.  C.  406. 

(6)  Ex  parte  Sitger,  Moot.  &  Bl.  B.  0.  10O. 

(0  Ex  parte  Wright,  1  Ro.  B.C.  308. 19  Ves.  255. 
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the  grantor,  it  is  immaterial  when  the  annuity  is  set  aside, 
for  if  that  be  done  after  the  bankruptcy,  still  by  relation  it 
is  a  debt  due  before,  and  will  be  barred  by  a  certificate 
signed  previously  to  the  avoidance,  (a) 

The  grantee  must  elect  at  once  whether  he  will  treat  the 
annuity  as  valid  or  invalid.  For  in  a  case  (6)  where  an 
annuity  was  secured  by  two  bonds,  and  a  payment  falling 
due,  a  bill  of  exchange  was  given  in  satisfaction,  but  the 
grantor  became  bankrupt  before  the  bill  was  due;  the 
grantee  attempted  to  prove  this  under  the  commission,  but 
the  proof  was  rejected,  it  being  a  future  and  contingent 
debt  The  bonds  were  then  found  to  be  void,  not  having 
been  enrolled,  whereupon  the  grantee  petitioned  the  Lord 
Chancellor  for  leave  to  prove  for  the  consideration  of  the 
annuity.  But  this  was  refused  on  the  ground  of  his  having 
insisted  on  the  securities  at  the  date  of  the  commission  as 
valid. 

Where  there  are  several  grantors,  the  bankruptcy  of  onie, 
though  it  will  be  a  discharge  to  him,  will  not  release  the 
others. (c)  Mr.  J.  Chambre  points  out  a  difficulty  that 
arises  in  this  case,  for  if  the  grantee  can  prove  against  the 
estate  of  the  one  grantor,  and  can  also  proceed  against  the 
other,  he  may  recover  twice.  But  in  all  probability  the 
commissioners  of  bankruptcy  would  restrain  this  double 
proceeding.  At  all  events,  it  is  but  the  same  power  which 
the  grantee  would  possess  if  the  grantors  were  all  solvent ; 
he  might  bring  different  actions  against  all,  though  the 
court  would  restrain  him  in  taking  out  execution.  In  the 
case  referred  to  it  was  stated  that  the  bankrupt  was  in  truth 
a  surety,  and  not  the  principal  grantor,  but  this  did  not 
appear  on  the  deeds,  and  the  court  took  no  notice  of  it. 

The  statute  40  Geo,  III.  c.  121.  s.  16,  provided  only  for 
the  bankruptcy  of  the  grantor,  and  did  not  affect  the  situa- 
tion  of  the  surety.  Therefore,  the  bankruptcy  and  certifi- 
cate of  a  surety  was  no  bar  to  an  action  brought  against 


(rt)  Walker  v.  Liscarry,  6  Ksp.  C.  98.         {h)  Ex  parte  James,  6  Ves,  708. 
I  r)  Baxter  ?.  Mchctls,  4  Taunt.  90. 


AND  RENT  CHARGES.  389 

him  by  the  grantee  for  arrears  accrued  subsequent  to  his  CHAP.  vilL 
bankruptcy.     1  he  regulation  m  that  enactment  cannot  be       tiom  or 
complied  with,  because  it  is  impossible  to  estimate  the    ^^  annuity 

*^  '  ^  BY  BANKRUPTCY 

grantee's  interest  in  the  surety's  covenant,  inasmuch  as  it         and 
is  wholly  contingent  upon  the  grantor's  discharging  his   ^^^^^^^^' 
duty  by  paying  the  annuity,  in  which  case  no  liability  will 
arise.    Such  seems  to  be  the  rule  of  law  as  regards  the 
grantee  and  the  surety.    But  it  has  been  expressly  decided  , 

that  as  between  joint  sureties,  if  one  of  them  became  bank- 
rupt, he  still  continues  liable  for  contribution  to  the  other 
for  all  payments  subsequently  falling  into  arrear.(a)  This 
was  a  decision  on  the  same  statute :  it  remains  to  be  deter- 
mined whether  the  provisions  regarding  annuity  creditors, 
and  contingent  debts  in  the  new  act,  will  make  any  altera- 
tion  in  respect  to  sureties  who  become  bankrupt. 

It  may  be  noticed,  however,  that  a  surety  is  only  liable 
at  law  to  contribution  for  his  share  of  the  loss,  according  to 
the  number  of  sureties,  as  for  one  third,  where  there  are 
three  sureties,  though  one  has  been  compelled  to  pay  the 
whole,  and  the  other  is  insolvent, 

Sndly.  Of  Insolvency.  The  principle  of  the  insolvent  2od.  oriDaoi. 
laws  in  regard  to  the  insolvent  is  similar  to  th^t  of  the  xhep'ractice 
bankrupt.  He  is  to  be  released  from  all  his  existing  debts  uiuier  the  old 
and  liabilities  on  surrendering  all  his  property  to  his  ere* 
ditors  for  their  mutual  benefit.  But  the  same  difficulties 
which  obstructed  the  true  object  of  the  bankrupt  laws 
were  found  to  prevail  in  the  cases  of  insolvency,  in  refer- 
ence to  this  particular  contract.  Formerly  the  insolvent 
debtors'  acts  were  passed  at  certain  periods,  and  effected  a 
relief  to  the  debtors  then  in  confinement,  but  had  no  fiiture 
application  ;  in  modem  times,  as  is  well  known,  a  new  and 
extensive  judicature  has  been  created  in  the  Insolvent 
Debtors'  Court.  However,  this  is  not  a  permanent  estab- 
lishment, but  has  existed  temporarily,  and  still  continues  of 
a  definite  duration.  Hence  various  acts  have  been  passed 
from  time  to  time  renewing  the  court,  modifying  its  powers, 
and  makhig  various  regulations.     Among  the  rest,  many 

(a)  Browne  v.  Lee,  6  B.  &  C.  689 ;  9  D.  &  R.  700. 
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CHAP.  vin.  changes  haw  been  made  regarding  the  subject  of  the  pre- 

SIT£R9ffINA-  . 

TioN  OF       sent  inquiry. 

AN  ANNDITT 


By  the'  insolvent  act  passed  in  the  16  Geo.  III.  c  88. 
AND  insolvent  debtor  was  discharged  fromall  debts  owing  or 
1N80LTENCT/  gf^wiug  duc  bcforc  the  ttd  of  January,  1776.  It  was 
determined  upon  this  act  that  it  would  not  prevent  an 
insolvent  from  being  sued  on  an  annuity  deed  for  arrears 
accruing  due  after  that  date.  For  the  covenant  was  not 
barred  by  the  discharge.  As  to  a  bond,  that  indeed  was 
forfeited  by  a  breach  of  the  condition,  and  if  the  condition 
were  broken  before  the  discharge,  there  was  a  debt  due  and 
owing  at  that  time,  and  it  was  consequently  barred.  But 
if  the  grantee  possessed  both  securities,  the  deed  of  cove- 
nant and  the  bond,  he  had  the  liberty  of  electing  which 
remedy  he  would  adopt.  If  he  availed  himself  of  the  bond, 
and  claimed  the  penalty,  he  was  debarred  from  proceeding 
on  the  covenant;  if  he  abstained  from  the  bond,  he  might 
still  sue  on  the  covenant. (a)  In  truth,  the  practice  in 
bankruptcy  and  insolvency  was  quite  the  same  as  to  this 
point,  with  one  exception,  which  perhaps  would  not  have 
been  confirmed  if  it  had  become  necessary  to  have  it  re- 
considered. It  has  been  seen  above  that  a  bond  when  once 
broken  could  not  be  re-established  by  a  waiver  of  the  for- 
feiture, so  as  to  prevent  its  proof  in  bankruptcy ;  yet  in 
Webster  v.  Bannister,  (6)  it  was  held  that  the  forfeiture 
might  be  waived  by  express  agreement^  and  the  obligor 
might  still  be  sued  on  the  bond  after  his  discharge.  The 
case  of  Perkins  v.  Kempland  (c)  was  not  cited,  and  indeed 
the  case  itself  was  very  confused.  When  the  bond  was 
forfeited,  and  judgment  was  sued  out  thereon,  the  whole 
penalty  was  so  far  the  debt  due,  that  the  court  refused  to 
reduce  that  sum  in  the  Marshal's  book  to  the  amount  of  the 
arrears,  though  on  payment  to  that  extent  the  prisoner  was 
discharged  out  of  custody,  the  penalty  remaining  as  a  secu- 
rity for  the  future.  (</) 


(a)  Cotterel  v.  Hooke,  I  Dougl.  97 ;  Marks  v.  Upton,  7  T.  R.  305. 
(6)  1  Dougl.  397.  (c)  Above,  ptge  319. 

(cf)  Judd  V.  Evans,  6  T  R.  396, 
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At  the  time  when  the  laat  of  the  insolvent  acts  before  the  CHAP.  Vlll. 

establishment  of  the  Insolvent  Debtors'  Court  was  passed^  tton  or 

the  alteration  in  the  practice  in  bankruptcy  in  regard  to  ^^  aknuity 

*                                                      *       •'                   ^  BY  BAVIRVPTCT 

annuities  had  been  introduced  by  tlie  49  Geo.  III.  c.  12L  and 

Accordingly  that  provision  was  also  applied  in  theSlGeo.  III.  ""®^^^™®^* 


c.  125,  the  insolvent  act  alluded  to;  the  sixteenth  section  demacts. 
of  which  enacts^  "  That  every  creditor  of  any  debtor  who  Corresponds 
shall  be  discharged  by  virtue  of  that  act  for  any  sum  of  bankruptcy. 
money  payable  by  way  of  annuity,  by  virtue  of  any  bond,  ^*S?*'    h 
covenant,  or  other  securities  of  any  nature  whatever,  may 
be  and  shall  be  entitled  to  be  admitted  a  creditor,  and  shall 
be  entitled  to  receive  a  dividend  or  dividends  of  the  estate 
of  such  debtor,  in  such  manner  and  upon  such  terms  and 
conditions  as  such  creditor  would  have  been  entitled  unto 
by  the  laws  now  in  force,  if  such  debtor  had  become  bank- 
rupt, and  without  prejudice  in  future  to  their  respective 
securities,  otherwise  than  as  the  same  would  have  been 
affected  by  a  proof  made  in  respect  thereof  by  the  creditor 
under  a  commission  of  bankrupt,  and  a  certificate  obtained 
by  the  bankrupt  under  such  commission/* 

Two  years  after  this  act  had  passed,  the  court  for  the  53  Geo.  ill. 
relief  of  insolvent  debtors  was  established  by  the  53  Geo.  IIL  ""'  ^^' "'  ^^' 
e.  102.    Among  other  regulations  the  above  clause  waa 
re-enacted  in  section  twenty-one,  with  this  addition,  *^  Sub- 
ject nevertheless  to  the  terms  of  the  engagement  of  such 
prisoner  for  future  pa]rment  of  his  or  her  debts,  in  case  such 
person  should  become  able  to  pay  the  same  as  herein- 
before directed.*' »  This  proviso  referred  to  the  method  by 
which  an  insolvent  was  required  to  charge  his  ftiture  estate* 
That  act  was  renewed  by  the  1  Geo.  IV.  c.  119,  in  the  i  Geo.  iv 
tenth  section  of  which  this  same  provision  is  introducedj  <^-i^^«»-^^' 
but  after  stating  that  the  annuity  creditor  shall  be  entitled 
to  prove  as  in  bankruptcy,  it  continues,  '*  The  amount  upon 
which  such  dividend  shall  be  calculated,  and  the  terms  and 
conditions  on  which  the  same  shall  be  received  being  first 
settled  by  the  court,  and  without  prejudice  in  future  to  their 
respective  securities,"  as  before.     It  must  be  observed  that 
these  acts  only  give  the  annuity  creditor  a  right  to  prove 
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^™-™?'*  against  the  insolvent's  estate,  and  to  take  dividends  on  the 
amount  of  the  value,  as  had  been  introduced  in  the  case  of 
bankruptcy.     But  in  the  7  Geo.  IV.  c.  57,  by  which  this  act 
was  continued,  and  which  is  also  renewed  by  the  1  Will.  IV. 
c.  38,  2  Will.  IV.  c.  44,  the  language  is  altered,  and  it  is 
enacted  in  the  fifty-first  section  ^'That  the  discharge  of  any 
such  prisoner  so  adjudicated  as  aforesaid,  shall  and  may  ex- 
tend to  any  sum  or  sums  of  money  which  shall  be  payable  by 
way  of  annuity,  by  virtue  of  any  bond,  covenant,  or  other 
securities  of  any  nature  whatsoever,  and  that  every  person 
or  persons  who  would  be  a  creditor  or  creditors  of  such 
prisoner,  for  such  sum  or  sums  of  money,  if  the  same  were 
presently  due,  shall  be  admissible  as  a  creditor  or  creditors 
of  such  prisoner,  for  the  value  of  such  sum  or  sums  of 
money  so  payable  as  aforesaid,  which  value  the  court  shall, 
upon  application  at  any  time  made  in  that  behalf,  ascertain, 
regard  being  had  to  the  original  price  given  for  such  sum 
or  sums  of  money,  deducting  therefirom  such  diminution  in 
the  value  thereof  as  shall  have  been  caused  by  the  lapse  of 
time  since  the  grant  thereof  to  the  time  of  filing  such  pri- 
soner's petition,  and  such  creditor  or  creditors  shall  be 
entitled,  in  respect  of  such  value,  to  the  benefit  of  all  the 
provisions  made  for  creditors  by  this  act,  without  prejudice 
nevertheless  to  the  respective  securities  of  such  creditor  or 
creditors,  excepting  as  respects  such  prisoner's  discharge 
under  this  act."    There  is  no  reference,  as  in  former  acts, 
to  the  practice  in  bankruptcy,  but  the  provision  is  copied 
from  what  had  been  prescribed  by  the  G  Geo.  IV.  c,  16. 
8.  54f.     Here  also  the  person  of  the  insolvent  debtor  is  ex- 
pressly saved,  for  the  discharge  is  directed  to  extend  to  the 
insolvent  annuity  debtor. 

Upon  these  acts  some  cases  have  occurred  in  the  supe- 
rior courts  which  must  be  noticed,  because  they  have 
established  that  though  there  cannot  be  a  direct  proceeding 
against  the  insolvent,  yet,  as  formerly  in  bankruptcy,  he 
may  still  be  liable  through  his  surety.  In  two  cases,  in- 
deed, the  Court  of  Common  Pleas  have  holden  the  grantor 
discharged  from  the  action  of  the  grantee,  both  of  which 
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occurred  upon  the  51  Geo.  III.  c.  125.     In  one,  Cowley  CHAP.  VIIL 
V.  Russell9(a)  the  insolvent  being  arrested  by  the  grantee       tionof 
for  arrears  accruing  subsequent  to  his  discharge,  was  dis-    *^  ^^^^^HL, 

O  1  O    '  BY  BANKRUPTCr 

charged  out  of  custody  on  an  application  to  the  Court  of  and 
Conunon  Pleas.  In  the  other,  Mence  v.  Graves,  (A)  the  "^''^'^^^' 
same  court  shortly  after  held  that  a  plea  of  a  discharge 
under  that  act  was  a  bar  to  an  action  of  covenant  brought 
by  the  grantee.  But  in  the  above  case  of  Cowley  v.  Rus- 
sell, Mansfield,  C.  J.  in  his  judgment  says,  referring  to  the 
sixteenth  section  of  the  51  Geo.  III.  c.  135.  "  The  words, 
without  prejudice  to  their  respective  securities,  are  very 
obscure,  but  they  may  mean  that  if  a  man  has  any  specific 
security  on  land,  it  shall  not  be  taken  from  him,  or  if  he 
has  sureties  that  they  should  not  be  discharged.**  The 
surety,  therefore,  not  being  also  discharged,  might  be  sued 
by  the  grantee,  and  was  compellable  to  pay  the  accruing 
payments.  It  was  then  determined,  in  a  case  which  came 
before  the  Court  of  King's  Bench  against  the  above  de- 
fendant Russell,  (c)  that  he  was  bound  to  repay  to  the 
surety  such  sums  as  he  had  been  so  compelled  to  pay  to 
the  grantee,  and  the  discharge  was  no  bar  to  such  an 
action.  Le  Blanc,  J.  observed,  that  the  51  Geo.  III.  says, 
that  the  creditor  shall  be  entitled  to  be  admitted  a  creditor, 
but  it  does  not  say  that  the  debtor  shall  be  discharged  in 
the  same  manner  as  if  he  had  been  a  bankrupt.  In  Welsh  v. 
Welsh,  as  already  shown,  {d)  the  grantor  was  not  discharged 
firom  his  surety  by  his  certificate  before  the  last  act.  It 
matters  not  that  the  annuity  creditor  comes  in  and  proves 
for  the  value  of  the  annuity,  still  the  surety  can  proceed 
against  the  grantor's  person,  and  therefore  the  Court  of 
Common  Pleas  refused  an  application  to  discharge  an 
insolvent  debtor  out  of  custody  who  had  been  discharged 
under  the  1  Geo.  IV.  c.  119,  and  had  been  subsequently 
arrested  by  his  surety,  (e)  The  cases  of  Welsh  v.  Welsh, 
and  Flanagan  v.  Watkins,  in  bankruptcy,  were  held  to  be 

(a)  4  Taunt.  460. 

(5)  lb.  854.  (c)  Ptge  r.  Rnisell,  2  M.  &  S.  651.  (d)  p.  321. 

(c)  Freeman  v.  Burgess,  4  Bing.  416  ;  1  M.  flc  P.  91. 
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CHAP.  vili.  conclusive  against  him.    Yet,  where  one  was  alleged  to  be 
TioN  OF  '    &  surety  for  the  grantor  of  an  annuity  had  obtained  his  dis- 
AN  ANNUITY    charge  under  the  1  Geo.  IV,  c  119,  and  inserted  the  bond 
AND         in  his  schedule,  it  was  held  by  the  Court  of  King's  Bench 
INSOI.VBNCT.    ^^^  Yie  could  not  be  arrested  for  arrears  accruing  subse- 
quently, as  it  did  not  appear  by  the  bond  that  he  was  only 
a  surety,  (a) 

In  the  7  Geo.  IV.  c.  57,  a  different  langiuige  is  used,  as 
it  is  there  enacted  that  the  insolvent  shall  be  discharged, 
and  there  is  no  express  reference  to  the  practice  in  bank- 
ruptcy.    Yet  the  Court  of  Common  Pleas  have  held  that 
an  insolvent  debtor  is  liable  to  a  surety  who  after  the  dis- 
charge pays  a  debt  due  before,  which  he  had  guaranteed.  (6) 
^  n'r'w^*''*  **       "^      present  effect  of  these  decisions  is  certainly  to  keep 
through  his        the  insolvent  liable  through  the  circuity  of  his  surety's 
surety.  action,  while  he  is  relieved  from  the  direct  liability.    As  all 

his  property,  as  well  present  as  future,  is  by  his  assignment 
vested  in  his  assignee,  the  objection  to  this  continuing  lia- 
bility seems  stronger  than  in  the  case  of  bankruptcy.  If, 
therefore,  the  attention  of  the  legislature  should  be  drawn 
to  thb  subject,  it  may  be  expected  that  similar  provisions  to 
those  already  made  in  the  last  bankrupt  act  will  be  ex- 
tended to  insolvent  debtors. 
Efiect  of  the  in-  Hitherto  have  been  considered  those  cases  only  where 
other  cases        the  insolvent  is  relieved  under  the  provisions  of  the  diflerent 

do*not a** l^    *^*®'  ^^^  *'  °*^**  ^^^  ^  forgotten,  that  though  no  relief 

should  be  sought  by  the  debtor  from  the  Insolvent  Debtors' 
Court,  yet  his  estate  may  be  placed,  either  by  his  own  con- 
duct or  by  the  direction  of  a  court  of  equity,  in  a  course  of 
distribution.  Difficulties  have  been  found  in  the  deter- 
mining the  value  of  the  grantee's  debt,  or  the  surety's  lia^ 
bility,  so  as  to  settle  to  what  extent  that  charge  should 
come  in  competition  with  the  other  creditinrs.  (o) 
How  the^lue  In  Franks  v.  Cooper  {d)  it  is  said  to  have  long  been  a 
court  of  equity,  ^ule  in  equity,  when  assets  are  administered  which  are  defi- 

(a)  Collins  v.  Lightfoot,  5  B.  &  C.  584;  8  D.  &  R.  339. 

(*)  Powell  V.  Easom,  8  Biag.  28.  (c)  Tottlnin  v.  Price,  6  Ves.  330. 

(d)  4  Ves.  763. 
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cienti  to  set  a  value  on  the  annuity  at  the  time  of  the  death,   CHAP.  VTII. 
and  the  grantee  will  be  allowed  his  share  on  that  value.        tiom  or 
Where  there  is  an  excess  of  assets  the  grantee  may  then    ^^  annuity 

^  •'by  bankbuftct 

receive  his  arrears  subsequent  to  the  death,  and  in  one  case  and 
even  fifteen  years'  arrears  were  allowed,  (a)  but  never  in  "»8olvb?ict. 
competition  with  other  creditors.  Where  the  annuity  has 
been  secured  by  bond,  the  Lord  Chancellor  held,  in  Mack* 
worth  V.  Thomas,  (6)  that  the  arrears  could  not  be  allowed 
as  against  other  creditors  beyond  the  amount  of  the  penalty. 
He  observed,  "  I  cannot  put  a  larger  sum  in  the  bond  than 
the  parties.  I  do  not  know  what  I  might  do  against  the 
party,  but  in  the  administration  of  assets  I  should  injure  all 
the  creditors."  In  a  late  case,(c)  however,  the  rule  is  stated 
by  the  Vice  Chancellor  to  be  this,  that  where  there  is  a 
distinct  agreement  that  a  tSiing  shall  be  done,  as  the  pay- 
ment of  an  annual  sum,  notwithstanding  it  appears  in  the 
form  of  a  bond  with  a  penalty,  the  court  will  consider  the 
recital  in  the  condition  of  the  bond  as  evidence  of  the 
agreement,  and  will  not  limit  the  relief  it  gives  to  the 
amount  of  the  penalty.  Accordingly  he  held  the  annuitant, 
who  had  received  the  penalty  entitled  to  relief,  for  additional 
arrears. 

But  the  arrears  have  been  held  to  be  recoverable  to  the 
extent  of  the  penalty  by  a  surety  who  redeemed  the  annuity 
by  purchasing  the  bond,  which  secured  it,  while  the  arrears 
were  yet  below  the  amount  of  the  penalty.  The  Master  of 
the  Rolls  considered  that  the  penalty  of  the  bond  was  legally 
the  amount  of  the  obligee's  debt,  and  though  that  may  be 
reduced  in  equity  to  the  sum  naturally  due,  yet  in  this  case 
there  was  no  equity  in  reducing  it  below  the  penalty,  which 
had  been  fully  incurred,  (d) 

In  marshalling  debts  or  legacies,  a  voluntary  annuity  is 
postponed  to  all  debts,  but  is  payable  before  legacies. (^) 
And  where  a  man  devised  an  annuity,  which  he  secured  on 
his  lands  to  his  wife,  and  then  charged  the  same  with  the 
payment  of  his  debts,  it  was  held  that  these  should  have 

(a)  Hough  V.  Riley,  cit.  4  Ves.  763.  (e)  Jeudwine  v.  Agate,  3  Sim.  129. 
(*)  6  Ves.  329.  (d)  Butcher  t.  Churchill,  14  Ves.  567. 

(«)  Cray  v.  Kooke,  C.  T.  T.  153. 
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CHAP.  VIII    priority  to  the  widow's  annuity,  though  that  dcrise  stood 

TioN  OF       first,  for  it  was  but  a  legacy,  (a)  If  the  annuity  were  devised 

AN  ANNUITY    j||  satisfaction  of  dower,  perhaps  some  question  micht  arise 

BY  BANEnurrcT  .     ,  »  r  r  i  o 

AND  as  to  the  priority. 

Where  a  woman  produces  an  annuity  against  an  estate 
distributable  in  Chancery,  to  which  it  is  objected  that  it  was 
either  granted  voluntarily  or  pro  turpi  causa,  the  proper 
course  is  to  refer  it  to  the  Master  to  inquire  into  and  report 
upon  the  consideration,  (b) 
An  timuity,  if  It  is  worthy  of  remark  here,  that  if  an  annuity  be  be- 
uS!tod^ul'ge-  qu®*thed  by  will,  it  is  now  to  be  considered  as  a  general 
Dcrtl  and  not  a  legacy,  and  not  a  specific  bequest,  consequently  it  will  abate 
ipacmc  Deqnei  pj^pQ^tionably  with  the  other  legacies  in  case  of  a  defi- 
ciency of  assets.  There  had  been  formerly  (c)  a  dififerent 
opinion  upon  this  subject,  but  it  was  corrected  by  Sir  Jos. 
Jekyll,  in  Alton  v.  Medlicot,(<Q  and  by  Lord  Hardwicke,  in 
Hume  V.  Edwards,  (e)  and  Lewin  v.  Lewin.(y*)  But  stilly 
if  there  be  an  intention  on  the  part  of  the  testator  that  the 
bequest  shall  be  specific,  this  general  rule  shall  not  prevail. 
And  accordingly  in  that  last  case  it  was  held  that  an  an^ 
nuity  bequeathed  by  a  man  to  his  widow  and  childrenj 
who  were  otherwise  unprovided  for,  should  be  preferred  to 
legacies  to  strangers,  and  should  not  abate.  So  also  where 
the  annuity  is  bequeathed  in  satisfaction  of  an  existing 
right,  as  a  right  to  dower,  there  shall  be  no  abatement 
required  on  a  general  deficiency  of  assets,  (jg) 

Two  rents  were  devised  to  different  persons,  of  the  same 
amount,  and  were  charged  on  the  same  land,  with  similar 
powers  of  entry.  The  land  was  insufficient  in  value  to  pay 
both,  and  one  devisee  brought  an  ejectment,  and  obtained 
possession.  The  other  brought  a  bill  to  have  an  account 
of  the  profits,  and  that  a  moiety  should  be  set  apart  to 
satisiy  his  annuity,  which  was  decreed,  (h) 

(a)  Foly*t  C.  2  Freen.  49 ;  2  E.  C.  A.  4M. 
(h)  Hunt  V.  Maansell,  L  Dow,  P.  C.  2U. 

(c)  I  Vea,  133.  («)  3  Atk.  693. 

(d)  Cited  in  Hume  v.  Edwards.  (/}  2  Ves.  S.  415. 

(g)  Pavenbill  f.  Fletcher,  Amb.  244.       {h)  Eure  v.  Eure,  1  E,C.  A.  115. 
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After  these  several  enactments^  providing  that  the  value  CHAP.  vill. 
of  an  annuity  shall  be  the  subject  of  proof,  it  may  not  ^"""'^''^^"oh 
be  improper  to  consider  more  at  length  the  subject  of  the  awuitt 
valuation.  There  have  already  been  several  occasions  for  a„,> 
observing  that  an  annuity  is  a  matter  which  fluctualiies  in  "^'Q^^^wCT' 
value  as  much  as  any  article  of  commerce ;  and  though,  Mode  of  eiti- 
from  observations  upon  the  duration  of  lives,  general  rules  v2««5 
may  be  deduced  for  average  values,  yet  particular  cases  can 
seldom  be  wholly  guided  by  them.  In  truth,  the  circum- 
stances of  each  separate  case  require  to  be  carefully  con- 
sidered before  a  correct  determination  can  be  obtiuned. 
Hence  it  has  been  found  difficult  to  settle  the  true  value, 
and  much  doubt  has  arisen  as  to  the  proper  mode  to  be 
adopted.  It  has  been  said,  that  commissioners  of  bank- 
rupts, or  other  persons  who  are  called  upon  to  estimate  the 
value,  should  attend  to  the  sum  originally  paid  for  the 
annuity,  and  the  time  for  which  it  has  been  enjoyed. 
Lord  Eldon  admits  that  that  is  right,  but  says  it  requires 
consideration  how  far  such  evidence  is  to  operate.  "  The 
actuary,  on  the  other  hand,"  as  he  continues  to  observe, 
''proceeds  on  a  different  principle,  taking  the  price  of  an 
annuity  of  that  value  for  the  life  of  a  man  of  that  age,  with- 
out any  regard  to  the  price  paid,  the  time  of  the  enjoyment, 
or  the  nature  of  the  security.*'  In  the  case  (a)  before  him, 
an  annuity  of  800/.  had  been  purchased  for  8000/.  on  the 
life  of  a  man  aged  thirty-two,  and  in  an  infirm  state  of 
health.  The  annuitant  recovered,  and  the  grantor  becoming 
bankrupt,  the  grantee  desired  to  prove  for  the  value  of  the 
annuity.  The  question  then  arose  as  to  what  amount 
should  be  allowed.  The  commissioners  proceeded  as  al- 
ready mentioned,  while  the  grantee  claimed  the  amount 
settled  by  an  actuary,  who  estimated  it  at  10,000/.  Lord 
Eldon  considered  the  case  at  great  length,  and  did  not  fix 
any  general  rule ;  for,  in  part  of  his  judgment,  he  says, 
*'  I  am  unable  to  find  that  either  the  commissioners  or  the 
masters  have  any  fixed  practice  in  respect  to  this  subject  f 

(a)  Ezpane  Thistlewood,  1  Ro.  B.  C.  292 ;  19  Ves.  235. 

Z 
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CHAP.  Ylll.  yet|  as  he  coosidered  that  this  case  was  a  particular  bargain 
^'''of  Aw^**'  betweea  the  parjties^   not  proceeding  upon  the  general 
AVNuiTT      market  price,  nor  any  certain  rules,  he  referred  it  to  the 
AMB         master  to  set  a  value  upon  the  annuity  under  all  the  cir* 
CTtoLy«ifCT.    eumstances  of  the  case.     The  master  reported  the  value 
to  be    10,000/.   upon   an  actuary's  calculation.     Which 
report,  on  exception,  the  Lord  Chancellor  confirmed,  con* 
fining  his  judgment,  however,  to  the  special  circumstances. 
It  was  shortly  after  attempted  to  introduce  a  new  matter 
for  consideration  in  estimating  the  value,  namely,  the  prioe 
stipulated  for  redemption ;  and  this  point  was  brought  be* 
fore  Lord  Eldon  in  Exparte  Whitehead*  (a)    This  case  of 
Exparte  Thistlewood  having  been  cited,  he  said,  ''  that 
was  decided  on  circumstances  which  could  not  establish 
any  principle  generally  applicable  to  this  subject.    The 
greatest  uncertainty  prevails  both  in  the  master's  office  and 
before  commissioners,  some  of  them  proceeding  upon  the 
amount  of  the  price,  deducting  the  time  of  enjoyment; 
others  upon  the  value  at  the  time  of  the  death,  or  at  the 
bankruptcy."    Afterwards  he  observed,  ^' Three  difierent 
modes  have  been  adopted:  1st.  the  price  paid;  Sd.  the 
price  qualified  by  the  time  of  enjoyment;  3d.  theredemp* 
don  price.     But  the  redemption  price  cannot  be  the  crite* 
rion  of  value.   The  redemption  price  is  fixed  with  reference 
to  a  contract  to  redeem,  not  on  contemplation  of  insolvency* 
It  proceeds  upon  a  supposition,  false  in  fact,  that  the 
annuity  Is  to  remain  independent  of  all  the  variation  which 
may  affect  it,  both  with  reference  to  the  time  of  eiyoyment 
and  the  fiilling  of  the  lives  for  which  it  is  limited.     Taking 
the  price  as  the  criterion  of  value,  it  is  not  improbable  that 
what  may  be  considered  as  a  fair  price  by  the  contracting 
parties  at  the  time  may  be  subsequently  considered  by  them 
to  be  and  may,  in  point  of  fact,  be  an  unconscientious 
advantage  by  one  or  other  of  them.    Still,  however,  the 
price  paid  should  be  admitted  as  a  strong  though  not  a 
conclusive  circumstance   in  the  estimate  of  the  valua 

(a)  %  R.  B.  C,  358  i  19  Vm.  567. 
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Upon  the  best  conAideration,  therefore,  of  diis  subjeet,  my  CHAP.  VIH. ' 
opinion  aa  to  the  intention  of  the  legislature  in  this  section  '>""*»^'«'*^ 
of  the  statute,  {40  Geo.  III.  c.  121,  s.  17,)  is,  that  where       Amranv 
there  are  not  any  special  circumstances  of  the  case  the    ^^^^"^ 
commissioners  should  ascertain  the  value  upon  the  basis  of    ""ot-v^wcy. 
the  original  sum  paid,  qualified  by  the  time  of  enjoyment** 

Neither  can  the  fluctuation  in  the  money  market,  arising 
from  the  depreciation  or  increase  in  the  value  of  money,  be 
taken  into  account  by  the  commissioners.  Jt  was  attempted 
to  introduce  this  also  into  the  consideration  of  the  value, 
as  a  special  circumstance  fisdling  within  the  exception 
stated  by  Lord  Eldon,  but  the  Vice  Chancellor  refiised  to 
admit  it.  (a) 

The  statute  6  Geo.  IV.  c.  16,  has  supplied  the  rule  for  Rule  in  bank- 
estimating  the  value  of  the  annuity  in  bankruptcy.  In  the  ^^o^^^^iv; 
sect.  54,  which  directs  the  commissioners  to  ascertain  the  c*  ^^»  ••  ^4. 
amount  of  the  value,  they  are  also  directed  to  have  *^  regard 
to  the  original  price  given  for  such  annuity,  deductfaig  there- 
from such  diminution  in  the  value  thereof  as  shall  have  been 
caused  by  the  lapse  of  time  since  the  grant  thereof  to  the 
date  of  the  commission.*'  Thus,  the  rule  proposed  by  Lord 
Eldon  is  adopted  without  the  proviso  for  special  circum- 
stances which  he  had  introduced.  There  was,  indeed,  no- 
thing exclusive  in  the  rule  as  expressed  in  this  statute,  and 
doubts  were  entertained  whether  any  such  were  intended. 
But  it  has  been  determined  by  the  Vice  Chancellor  that  the 
commissioners  are  no  longer  to  consider  the  altered  state 
of  the  annuitant's  health.  The  legislature,  in  his  opinion, 
seem  to  have  intended  to  exclude  all  such  considerations, 
as  leading  to  endless  difficulties  and  subtilties,  and  to  lay 
down  a  general  rule.  (A) 

As  to  the  estimation  of  the  price  given  for  the  annuity, 
the  commissioners  are  to  estimate  the  value  of  the  property, 
which  may  have  been  advanced  as  the  price  to  the  grantor, 
at  the  time  of  the  grant,  and  are  not  restricted  to  its  origi- 
nal cost  to  the  grantee,  although  th^re  may  have  been  an 

(a)  Ezparte  V^ebb,  3  G.  &  J.  B.  C.  29.       (ft)  fltparte  FUher,  3  O.  &  J.  103. 

z2 
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'  CHAP.  VIII.  alteration  in  its  value,  occasioned  by  either  local  or  general 

**"orTif "^  accidental  circumstances,  or  by  the  improvement  of  the 

ANNUITY      property,  (a) 

AWD  In  cases  under  the  first  Insolvent  Debtors*  Acts,  namely, 

jNioLVENCY.    ^e  61  Geo.  III.  c.  125;  53  Geo.  III.  c.  10«;  1  Geo.  IV- 

Modfl  in  inaol-    c.  119,  the  proof  IS  directed  to  be  made  according  to  the 

^•«7-  mode  adopted  in  bankruptcy.     The  course  suggested  by 

Lord  Eldon,  already  noticed,  should  have  been  pursued  in 
such  instances.     The  statute  7  Geo.  IV.  c.  57,  s.  51,  in- 
troduces a  similar  direction  with  that  which  had  been  given 
in  the  6  Geo.  IV.  c.  16,  to  regard  the  original  price,  de- 
ducting the  diminution  caused  by  the  lapse  of  time  firom 
the  grant  to  the  time  of  filing  the  petition.     Perhaps  the 
following  account  of  the  practice  of  the  court  upon  this 
subject  may  be  not  improperly  introduced  firom  Mr.  Cooke's 
Practice  of  the  Insolvent  Debtors*  Court,  p.  148  : — "  An 
assignee,**  he  says,  "  will  not  be  justified  in  paying  a  divi- 
dend to  an  annuity  creditor  upon  the  presumed  value  of  an 
annuity  until  an  application  shall  have  been  made  to  the 
Court  by  the  creditor  to  ascertain  the  value  of  the  annuity. 
In  such  an  application  the  Court  will  require  to  be  assisted 
by  the  opinion  of  an  actuary  of  one  of  the  life  insurance 
companies  of  the  metropolis,  which  is  to  be  taken  by  the 
annuity  creditor,  at  his  own  expense.     But  it  must  not  be 
expected  that  the  Court  will  be  concluded  by  this  opinion ; 
it  will  still  exercise  its  own  judgment  upon  the  matter, 
and  will  take  into  its  consideration,  as  the  Act  of  Parlia- 
ment prescribes,  the  original  sum   of  *  money  paid  by  the 
creditor  to  the  insolvent,  and  such  diminution  in  the  value  of 
the  annuity  as  shall  be  caused  by  the  lapse  of  time  firom  the 
grant  thereof  to  the  filing  of  the  insolvent's  petition.     The 
application  by  the  creditor  must  be  supported  by  an  affi- 
davit, setting  forth  the  amount  of  the  consideration  paid 
for  the  annuity,  the  time  when  it  was  granted,  and  the 
extent  of  the  annual  payments  made  by  the  insolvent. 
This  affidavit  is  to  be  accompanied  by  the  opinion  <^  the 

(a)  Ezparte  Fbher,  2  G.  &  J.  B.  C.  102. 
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actuary,  and  the  Court  will  thereon  grant  a  rule  calling   CUAP.VIII* 
upon  the  assignee  to  show  cause  why  a  dividend  shall  not  ^"^"f *an"*" 
be  paid  to  the  creditor  upon  such  sum  as  the  Court  shall       amkvitt. 
then  think  proper  to  name.     This  rule  must  be  served    revocation. 
upon  the  assignees^  who  may  either  object  to  or  acquiesce  ' 

in  tlie  sum  specified,  and  the  decision  of  the  Court  will  be 
final  and  conclusive  upon  all  parties." 

There  is  a  seventh  mode  of  determining  an  annuity  which  A  voiunitfy 
sometimes  occurs^  namely,  by  countermand  or  revocation.  maybJreYoked 
Where  an  annuity  is  paid,  as  an  act  of  liberality  and  free  ®'  ^J!^' 
will  on  the  part  of  the  grantor,  gratuitously  and  without 
consideration,  it  seems  in  most  cases  to  be  in  the  power  of 
the  person  from  whom  it  proceeds  to  stop  it  at  his  pleasure. 
And  hence,  in  a  case  (a)  where  one  entitled  to  an  office  of 
profit  directed   certain  annuities   to  be  paid   out  of  the 
receipts,  it  was  held  he  might  afterwards  countermand  such 
direction  and  make  a  fresh  arrangement,  the  original  direc- 
tion being  quite  voluntary,  although  he  had  not  reserved 
a  power  of  revocation,  because  it  was  only  a  mere  authority, 
which  was  countermandable,  and  it  did  not  appear  that 
there  was  any  intention  to  make  a  permanent  grant. 

But  where  an  annuity  has  been  gi*anted  by  a  solemn  Not  if  it  be 
instrument,  so  as  to  create  a  strict  legal  obligation,  it  is  not  8^™*****  ^ 
revocable,  though  purely  gratuitous,  unless  a   power  of 
revocation  has  been  reserved  in  the  grant. 

Where  an  annuity  or  rent  has  been  bequeathed  by  testa-  Revocation  of 
ment  or  devise,  the  bequest,  not  being  vested  before  the  SjJlws.  ^ 
death  of  the  testator,  is  clearly  revocable  during  his  life. 
But  these  gifts  arc  in  no  respect  excepted  fit>m  the  regula- 
tions provided  for  the  general  bequests  or  devises  of  pro- 
perty. And,  therefore,  if  the  personal  estate  only  has 
been  charged  by  testament,  any  testamentary  paper  will 
operate  as  a  revocation  if  so  intended.  But  if  the  testator 
charge  his  realty,  the  rent  can  only  be  revoked  by  an 
instrument  executed  in  the  manner  required  by  the  statute 
of  frauds,  (jb) 

(a)  Young  v.  Cottle,  1  P.  W.  100. 

(6)  Buckiidge  v.  Ingram,  2  Yes.  J.  653 ;  Sbeddon  v.  Goodrich,  8  Yet.  48l } 
Becket  v.  Haiden,  4  M.  &  S.  1  ^  Mortimer  v.  West,  2  Skm.  275, 
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Lastly,  by 
broach  or  per- 
formance of 
conditioB. 


Where  the  annuity  is  originally  charged  on  the  realty 
and  personalty,  and  there  is  a  revocation  in  a  subsequent 
instrument,  which,  however,  will  not  operate  upon  the 
realty,  it  being  invalid  by  the  statute  of  frauds,  the  annuity 
is  not  revoked  as  far  as  it  affected  that  fund,  but  still  re- 
mains a  charge  thereon,  even  though  the  personalty  was 
charged  primarily,  and  is  now  released.  This  was  the 
judgment  given  by  Lord  Alvanley  in  the  case  of  Buckeridge 
V.  Ingram,  and  was^  supported  by  Lord  Eldon  in  the  sub- 
sequent case  of  Sheddon  v.  Goodrich,  and  by  Sir  A.  Hart, 
Vice  Chancellor,  in  Mortimer  v.  West. 

The  ordinary  rules  of  construction  also  apply  to  devises 
of  annuities  as  of  other  property.  Therefore,  where  one 
devised  land  to  trustees  to  pay  his  wife  a  rent  of  900/.  in 
lieu  of  her  jointure,  and  afterwards  mortgaged  this  land, 
his  wife  joining  in  the  fine,  and  executed  a  conveyance  of 
the  same  to  trustees  to  sell  and  pay  his  debts,  it  was  held 
to  be  only  a  partial  revocation,  so  &r  as  necessary  for  the 
payment  of  his  debts,  but  the  devise  was  good  against  the 
heir,  (a) 

So,  if  the  disposition  of  the  lands  charged  be  altered,  a 
rent  charged  thereon  will  not  be  revoked,  unless  there  be 
an  inconsistency  or  incompatibility  in  its  continuance. 
Thus  lands  were  devised  to  A.  for  ninety-nine  years, 
determinable  on  three  lives,  and  a  rent  of  40/.  was  charged 
thereon.  Afterwards,  the  devisor  leased  for  ninety-nine 
years,  determinable  on  three  other  lives,  reserving  50/.  a 
year  rent.  It  was  held  by  the  Lord  Keeper  Wright,  after 
the  opinion  of  the  Court  of  King's  Bench,  that  the  rent 
charge  was  not  revoked,  because  sufficient  rent  was  still 
reserved  to  satisfy  it.  And  this  decree  was  affirmed  in  the 
House  of  Lords  on  appeal  .(ft) 

The  last  mode  by  which  the  annuity  may  be  terminated 
refers  to  contingent  or  conditional  grants,  and  may  be 
divided  into  two  classes : — 1st.  Where  the  condition  is 
ftdfilled,   or  the  contingency  happens;    Sd.  Where  the 

(a)  Vemon  ▼.  Jones,  Pr.  Ch.  32. 

{h)  Pailcer  ▼.  Lamb,  2  £.  C.  A.  769 ;  3  B.  P.  C.  12,  ed.  To.    Sm  abo  Oft 
iutyjoct  of  coikttraction  Bodsott  t*  Hudo&»  4  Mt  &  S,  1. 
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condition  is   not   fulfilled^  or  the   contingency  does  not  CHAP.  VUT. 

happen.  """oriV"*^ 

1st.  When  an  annuity  is  granted  until  some  condition      ANmrmr 

has  been  fulfilled^  or  until  some  event  which  is  contingent  psrfobvamcb 
has  happened,  it  ceases  when  the  condition  has  been  ftil-  <>>  cowpinom^ 
filled,  or  the  event  does  happen.  Thus,  an  annuity  granted  I.  By  theper- 
to  B.  upon  condition  that  it  shall  cease  when  the  grantor  ditSn*or  dSI*^ 
pays  him  a  sum  of  money  ceases  on  payment  of  that  sum.  happeuDg  of 
So  an  annuity  granted  to  A.  until  the  birth  of  a  child  ceases  **^''"^«"*^y' 
when  the  child  is  born. 

2d.  When  an  annuity  is  to  continue  upon  the  fulfilment  n.  By  the 
of  a  condition,  or  upon  the  event  of  a  contingency,  it  de-  J™«chofcoii- 
termines  if  the  condition  be  not  fulfilled  or  ceases  to  be 
performed,  or  if  the  contingency  should  not  happen.  As 
if  an  annuity  be  granted  to  a  widow  upon  condition  that 
she  live  single,  it  ceases  on  her  second  marriage.  Or  if 
granted  to  A.  for  twenty  years  if  B.  have  a  child  within  the 
first  ten,  it  would  cease  should  B.  not  have  a  child  within 
the  time. 

Though  an  inquiry  into  the  doctrines  relative  to  condi- 
tions in  general,  as  referable  to  all  contracts,  would  not  be 
justifiable  here,  and  no  peculiarity  is  found  attending 
this  particular  contract  on  this  subject,  yet  it  may  not 
be  useless  to  pay  some  attention  to  the  interpretation  and 
the  eflect  which  has  been  given  to  conditions  upon  the 
grants  of  annuities  in  the  various  cases  which  have  come 
under  legal  investigation.  From  their  miscellaneous  nature 
it  is  not  easy  to  form  a  clear  arrangement,  or  to  deduce 
general  principles,  but  an  endeavour  will  be  made  to  classify 
the  cases. 

The  first  inquiry  will  be,  has  any  condition  been  imposed  Whetljer  iny 
or  not?  That  maybe  determined  by  the  terms  of  the  grant,  been^impowdot 
as  expressed   in  the  language  of  the  instrument.    Twd  nut- 
cases may  be  noticed  where  the  condition  was  held  not  to 
have  been  imposed. 

In  one,  (cr)  a  rent  charge  of  51.  a  year  was  devised  to  a 
younger  son  towards  his  education  and  bringing  up  in 
learning,  and  it  was  held  that  this  was  not  coaditiooal. 

(a)  Anon.  3  Leon.  154 )  3  Leon.  (55; 
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CHAP.VUI.  Another  case  (a)  was  cited  by  one  of  tfae  judges  in  his 

'^""r Th"*"  judgment,  where  there  had  been  an  award  of  20*.  per 

ANNony      annum  for  six  years  towards  the  education  and  bringing  up 

VftEroBMANCB   of  an  iufant,  who  died  within  the  term.     It  was  held,  that 

Of  ooKpiTioMi.  there  was  no  condition,  and  the  annuity  was  payable  during 

the  whole  of  the  term. 
Cooditioiii  im-  Conditions  are  also  often  implied,  either  from  the  fair  im- 
port of  the  language  of  the.parties,  or  by  the  rules  of  law  as 
necessarily  arising  from  the  contract.  In  the  former  case  the 
intent  of  the  party  or  parties  must  be  extracted  from  the 
whole  instrument,  and  a  judgment  formed  from  a  considera- 
tion of  the  object  of  the  gift  or  contract.  In  Molyneux  r. 
Scott  (6)  the  implication  contended  for  was  rejected  by  the 
Court  There  a  rent  charge  of  251.  was  devised  to  the 
testator's  servant  and  his  assigns  for  his  life,  and  B&er 
several  other  bequests,  it  was  added,  that  he  should  have 
no  wages  for  his  service  for  the  time  he  should  serve  after 
the  testator's  death,  by  reason  of  the  annuity  thereinbefore 
given.  It  was  urged  that  there  was  an  implied  condition 
that  he  should  continue  in  the  service  after  the  testator's 
death.  Lord  Mansfield  said,  'Mf  from  the  words  of  the 
will  or  codicil  any  intent  should  appear  that  the  defendant 
should  live  on  with  the  testator's  wife  and  son,  I  should 
bold  it  to  be  clearly  conditional.  But  no  such  intention 
appears."  And  the  rest  of  the  Court  coincided  in  his  judg* 
ment. 
Indeedsoftepa-  In  regard  to  the  conditions  implied  by  law,  much  atten- 
BaDoe  between  ^^^  ^^  been  called  to  the  cases  of  annuities  between  hus- 
hwibtiMi  end      band  and  wife.     It  has  already  been  shown  to  what  extent 

these  contracts  are  legal  and  valid,  but  certain  questions 
have  arisen  from  attempts  which  have  been  made  to  insert 
conditions  therein  by  way  of  implication.  Thus,  where  an 
annuity  has  been  settled  on  the  wife  for  her  separate  use,  as 
pin-money,  or  otherwise,  there  is  no  implied  condition  that 
she  shall  live  with  her  husband,  (c)  If  she  leave  him,  she  is 
still  entiUed  to  her  annuity,  though  he  offer  to  cohabit  with 
her  and  she  refuse.    Yet  Lord  Hardwicke,  in  the  course  of 

(a)  Anon.  2  Leoa.  164 ;  3  Leon.  65,  cited  ;  and  Dyer,  329. 

(b)  1  Sir  W.  Bi.  376.  (c)  Mooie  v.  Moore,  1  Atk.  273. 
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his  judgment^  observed,  "  If  a  wife  should  elope^  be  guilty  CHAP.  VIII. 
of  adultery  or  a  criminal  conyersation,  or  should  leave  her  ^""^"^^"*" 
husband  without  any  cause,  and  the  Ecclesiastical  Court      avwity 
can  only  punish  her  for  contumacy,  but  she  is  entirely  out  VerfobmakoT 
of  their  reach  as  to  any  other  punishment,  I  should  think  a  or  coypmowe* 
husband  right  in  his  application  to  this  Court  to  prevent 
her  trustees  from  proceeding  at  law  to  recover  her  separate 
maintenance." 

Notwithstanding  this  opinion  of  Lord  Hardwicke,  it 
does  not  appear  that  any  husband  has  hitherto  succeeded 
in  such  an  application. 

Again :  in  the  case  of  deeds  for  mutual  separation,  there 
is  no  implied  condition  on  the  parties  to  live  chaste.  In 
Mildmay  v.  Mildmay,  (a)  a  husband  made  a  settlement  on 
Ids  wife  for  her  separate  maintenance  after  marriage,  and 
after  separation,  the  Lord  Chancellor  held,  that  the  elope* 
ment  and  adultery  of  the  wife  was  no  answer  to  her  demand 
of  the  annuity.  This  was  a  determination  of  a  court  of 
equity ;  the  same  principle  holds  in  courts  of  law.  Thus, 
to  an  action  by  a  wife's  trustee  on  an  annuity  bond  against 
her  husband,  the  Court  of  Common  Pleas  refused  to  allow 
a  defendant  to  withdraw  a  plea  of  the  general  issue,  which 
he  had  pleaded,  and  plead,  Ist^  That  the  wife  had  com- 
mitted adultery,  and  was  living  in  that  state ;  2dly,  That 
she  had  committed  adultery  before  the  grant,  though  the 
husband  was  ignorant  thereof  at  the  time ;  because  such 
pleas^  if  pleaded,  would  not  have  ajSbrded  a  defence  to  the 
action.  (6)  In  a  subsequent  case  of  Jee  v.  Thurlow,(c)  in 
the  King's  Bench,  it  was  admitted  that  a  plea  of  the  wife's 
adultery  would  be  no  answer  to  an  action  by  her  trustee. 
And  Lord  Tenterden,  in  his  judgment,  says,  "  It  has  been 
decided  that  a  plea  stating  the  commission  of  adultery  by 
the  wife  is  not  sufficient,  upon  this  ground,  that  if  the 
husband,  when  executing  such  a  deed  as  this,  thinks  proper 
to  enter  into  an  unqualified  covenant,  he  must  be  bound  by 

<a)  2  Ch.  C.  102 ;  1  Vero.  63.  (6)  Field  ▼.  Senet,  1  N.  R.  121. 

(e)  «  B.  &  C.  647  ;  4  D.  &  R.  11 ;  and  Btynon  t.  BaUey,  8  Bing.  266« 
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CHAP.  VIII.   it.   Had  he  wished  to  make  the  non  commission  of  adultery 
****o"1k^"^"  a  condition  of  paying  the  annuity^  he  should  have  covenanted 

AwifoiTT      to  pay  it  quamdiu  casta  vixerit." 
piByoBMANCK       Bu^  ^^  ^^  attempted  to  introduce  a  new  condition  as 
or  coNDmoNg.  implied  in  the  deed.    The  husband  had  covenanted  not  to 

sue  his  wife  for  restitution  of  conjugal  rights,  and  she 
agreed  to  leave  her  children  under  his  sole  controul  without 
any  interference  by  her.     She  had  sued  him  in  the  Eccle- 
siastical Court  for  restitution  of  conjugal  rights,  to  which 
he    put   in   an   allegation  and  exhibits  of  adultery,   on 
which  a  divorce  a  mensa  et  thoro  was  pronounced.    It 
was  argued  that  there  was  an  implied  condition  on  the  part 
of  the  wife  that  she  would  not  sue  for  a  restitution  of  con- 
jugal rights,  and  that  as  she  had  sued  and  was  only  defeated 
by  her  own  bad  conduct,  the  deed  of  separation  was  broken. 
But  the  plea  embodying  these  iacts  was  held  insufficient 
by  the  Court.     Holroyd,  J.,  observed,  **  But  it  has  been 
argued  that  the  wife,  by  suing  for  restitution  of  conjugal 
rights,  has  done  an  act  inconsistent  with  the  deed,  and  that 
the  covenant  is  thereby  destroyed  as  much  as  if  they  had 
come  together  again.   It  is  to  be  observed  that  the  covenant 
is  not  limited  to  the  period  of  separation.     But  if  it  is  to 
receive  that  construction,  that  is  only  upon  the  ground  that 
the  wife  when  re-united  with  her  husband  would  be  main- 
tained by  him,  and  therefore  it  does  not  follow  that  the  deed 
is  avoided  by  an  unavailing  attempt  to  obtain  restitution.** 
And  Best,  J.,  began  his  judgment  thus  :  "  It  seems  that  the 
plea  in  this  case  is  not  ofiered  as  an  answer  to  the  action 
so  much  on  the  ground  of  the  deed  being  vacated  by  adul* 
tery  in  the  wife  as  on  the  idea  of  her  having  put  an  end  to 
the  articles  provided  for  her  separate  maintenance  by  suing 
for  restitution  of  conjugal  rights,     I  can  well  understand 
what  was  said  in  Bateman  v.  Ross,  because  there  the  wife 
would  have  had  a  maintenance  by  living  again  with  her 
husband.    But  here  the  husband  opposed  the  attempt  made 
by  the  wife,  who  in  consequence  of  that  opposition  is  still 
in  need  of  the  maintenance  which  it  was  the  object  of  the 
deed  to  provide.**    Coupling  this  opinion  of  the  Court  with 
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the  determination  of  Lord  Eldon  in  St.  John  v.  St.  John,  CHAP.  Vlll* 
stated  above,  in  p.  163,  it  seems  that  it  may  be  fidrly  »*^»»««^"«« 
assumed  that  a  successful  suit  for  restitution  of  conjugal  annuity 
rights  would  determine  the  deed,  that  there  is  an  implied  ^lu^^^,,^ 
condition  that  the  parties  shall  continue  to  live  separate,  ^'  oqnpitiqni, 
and  if  that  condition  be  once  broken  the  deed  is  wholly 
▼acated. 

There  is  a  case,  (a)  however,  which  must  be  mentioned 
as  somewhat  opposed  to  this  proposition.  A  husband 
and  wife  executed  a  deed  of  separation,  until  they  gave 
Botice  of  cohabitation  by  writing,  attested  by  two  witnesses. 
-An  action  was  brought  against  the  husband,  to  which  he 
pleaded  an  indenture  executed  by  his  wife,  wherein  she 
agreed  to  cohabit,  and  that  while  they  did  so  the  annuity 
secured  by  the  first  deed  should  not  be  payable.  The  Court 
held,  that  this  plea  was  insufficient,  as  it  was  an  attempt  to 
extinguish  a  covenant  by  another,  which  could  not  be  done. 
However,  the  principle  urged  above  was  not  adverted  to, 
as,  indeed,  the  whole  doctrine  is  of  modem  application. 

In  Bateman  v.  Lady  Ross,  (b)  re£srred  to  by  Mr.  J.  Best, 
the  general  effect  of  a  reconciliation  on  the  contract  is  fully 
admitted,  but  the  fact  of  the  reconciliation  was  not  proved 
there. 

It  being  ascertained  that  there  is  a  condition  imposed,  it  The  question 
becomes  a  question,  whether  it  be  precedent  or  subsequent,  jJion^HB  prew-' 
or  continuing  with  the  annuity.    This  generally  depends  dent  or  labM- 
upon  the  instrument  itself,  from  which  the  intention  of  the  ^^^^^ 
parties  is  to  be  collected ;  but  it  is  also  frequently  deter- 
mined by  the  nature  of  the  consideration  which  induces 
the  contract.  The  former  cases  occur  principally  in  express 
conditions,  the  latter  in  implied.    And  the  difference  in  the 
effect  of  these  conditions  is  this  : — If  the  condition,  which 
is  either  precedent  or  continuing,  and  attendant  upon  the 
annuity,  be  not  performed,  the  annuity  which  depends  upon 
its  performance  also  ceases,  and  cannot  be  enforced^    But 
if  it  be  a  subsequent  condition  the  annuity  does  not  always 

(a)  Gaw&  ▼.  Draper,  2  Vestr.  217.  (b)  1  Dww,  P.  C.  335. 
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CHAP.  Vin.  cease,  but  the  grantor  may  have  his  remedy  on  the  covenant 

"""ofTh ^'^  which  expresses  it 

AMNuiTT  On  the  inquiry  whether  the  condition  be  precedent  or 

psBFOBMANCE*  ^^^f  ^^^  foUowing  cascs  have  occurred : — One  Hunlock,  a 
or  coHpmows.  taUor,  assigned  his  trade  to  Blacklowe,  and  all  the  benefit 

of  his  customers,  and  covenanted  to  leave  off  and  desist 
fi'om  using  and  exercising  his  trade  with  any  of  these 
customers,  and  the  defendant  covenanted,  in  consideration 
of  the  performance  thereof,  to  pay  him  an  annuity  of  100/. 
To  an  action  by  the  grantee  for  this  annuity,  the  defendant 
pleaded  that  the  grantor  had  used  and  exercised  the  said 
trade  with  one  of  his  former  customers.  Saunders,  for  the 
defendant,  urged  that  the  words,  '^  in  consideration  of  the 
performance  thereof,"  made  a  condition  precedent,  so  that 
when  the  plaintiff  had  broken  his  covenant,  by  using  his 
trade  with  one  of  his  customers,  the  defendant  was  not  bound 
any  longer  to  pay  the  100/.  a  year  to  the  plaintiff.  But  it 
was  not  allowed.  For  the  plaintiff's  covenant  being  in  the 
nature  of  a  negative  covenant,  namely,  that  he  will  not  use 
his  trade  with  his  customers,  if  the  words  *'  in  consideration 
of  the  performance  thereof"  should  amount  to  a  condition 
precedent,  the  plaintiff  would  never  have  the  100/.  a  year 
during  his  life,  because  it  is  not  possible  for  him  to  perform 
his  covenant  in  his  lifetime.  And  therefore  such  a  con- 
struction would  entirely  defeat  the  intention  of  the  parties; 
for  it  plainly  appears  that  their  intent  was,  that  the  plaintiff 
should  have  the  100/.  a  year  during  his  life,  and  therefore 
it  is  not  a  condition,  but  the  defendant  may  have  his  action 
of  covenant  against  the  plaintiff  for  breach  of  the  covenant 
on  his  part.  And  although  it  was  urged  that  the  lOO/L 
a  year  should  be  paid  until  the  plaintiff  has  broken  the 
covenant  on  his  part,  and  no  longer,  and  that  such  was  the 
true  meaning  of  the  parties ;  and  when  the  plaintiff  has 
voluntarily  broken  the  covenant  on  his  part,  he  seems  to  be 
content  that  the  100/.  a  year  should  not  be  paid  any  longer; 
yet  this  was  overruled  by  the  Court,  (a) 

(a)  Uunlock  v.  BlacUowe,  2  Sbod.  156 ;  1  Mod.  64. 
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Again :  in  Leech  v.  yere(a)  there  was  a  covenant  to  pay  CHAP.  vin. 
SOI.  a  year  for  the  separate  maintenance  of  the  covenantor's  »«^«^'^^^w 
vrife,  provided  and  upon  condition  that  she  lived  in  such       annuity 
place  as  I.  S.  and  I.  D.  should  appoint  and  approve  of.  performanm 
To  an  action  on  this  covenant  the  defendant  pleaded  that  o'  ooNprnow. 
she  did  not  live  at  such  place  as  they  appointed  and  ap- 
proved of.     The  plaintiff  replied,  that  they  did  not  appoint 
any  place.     The  Court  held,  that  the  residence  was  not  a 
condition  precedent  but  subsequent,  and  if  no  place  were 
appointed,  it  should  be  intended  they  approved  of  the  place 
where  she  did  reside. 

A  testator  bequeathed  the  annual  sum  of  100/.  for  five 
years,  to  commence  from  and  after  the  legatee's  marriage 
with  the  consent  of  the  executors  and  trustees,  if  she  so 
long  lived.  The  first  of  which  said  anhual  payments  he 
willed  should  begin  and  be  made  at  the  expiration  of  the 
first  year  after  such  her  marriage  with  consent,  as  afore- 
said. The  Lord  Chancellor  King  inclined  to  hold  the 
executor's  consent  to  the  marriage  to  be  a  condition  prece- 
dent, without  performance  of  which  the  annuity  would  not 
vest.  (A) 

And  the  case  of  Bassett  v.  Btt8sett(e)  may  also  be  men- 
tioned here,  where  the  annuity  may  be  said  rather  not  to 
have  vested,  than  to  have  been  determined.  A  bond  was 
given,  conditioned,  that  the  obligor  would  six  months  (ffier 
the  deaih  of  B.  secure  an  annuity  to  C.  as  his  counsel 
should  advise  at  his  costs,  if  he  should  require  the  same, 
or  pay  300/.  It  was  held,  that  there  was  a  condition  pre- 
cedent implied,  that  C.  should  tender  an  assurance  with- 
in the  six  months ;  for  as  it  was  to  be  at  his  costs,  it 
was  incumbent  upon  him  to  request  the  obligor  to  grant 
the  annuity. 

The  former  were  instances  in  which  the  annuity  was  to 
commence  or  continue,  as  it  was  contended,  on  the  perform- 
ance of  the  condition.    There  is  another  case  where  it  was 

(a)  Freem.  376;  3  Keb.  229,  863. 

(fr)  Dobbini  t.  Bland,  W.  Kd.  C.  Ch.  1. 

(c)  1  Mod. 265;  2  Mod.  SCO;  Fxeom.  228. 
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CHAP.  VTtl.  to  coMe  on  tbe  performance  of  a  certain  act    Thia  was 

wnnuntATtom  Qibome  ¥•  Wickenden.  la)    There  a  man  devised  a  tent 

Atmvrrr      charge  to  hii  sifter  for  life,  and  if  she  should  marry,  then 

^BrnM^noT  ^^  executor  should  pay  1002.  to  her,  and  the  rent  should 

dr  coyDiTioyg.  oeftse.     It  was  held  that  the  rent  did  not  cease  till  the 

executor  paid  the  100/. 
men  the  con-       Where  the  consideration  of  the  grant  continues  executory^ 

udenitionfof  the    i  ••i*«  ii  « 

gnnt  oontinuei  ^he  annuity  oontmues  m  uke  manner  to  depend  upon  the 
eiecutory,  the    execution  of  the  consideration.     When  it  ceases  or  fidla, 

nnnnity  depends 

iiponiuexecu-    the  annuity  determines.    This  constitutes  what  has  been 
*'^^  termed  above  a  continuing  or  concurrent  condition,  though 

certainly  it  seems  to  be  sometimes  considered  as   only 
another  species  of  condition  precedent.     Lord  Coke  gtfCB 
these  instances.  (6)    If  an  annuity  be  given  for  an  acre  of 
land|  and  the  grantor  be  evicted,  the  annuity  ceases ;  or  if 
it  be  granted  for  tithes,  and  they  be  disturbed,  or  for  ser- 
vices or  professional  advice  to  tbe  grantor,  or  even  a 
stranger,  which  is  refused,  it  ceases.     And  Dyer(e)  cites 
from  9  Edw.  IV.  15,  that  if  one  grant  a  way  over  his  land, 
and  for  this  a  rent  charge  is  granted  to  him,  if  the  one  he 
stopped  the  other  is  also.     Lord  Hobart  in  his  judgment 
in  Cowper  v.  Andrews,  (</)  observing  upon  similar  cases, 
says,  '^  And  in  these  cases  the  condition  is  not  precedent, 
and  need  not  be  averred  performed  when  the  annuity  is 
demanded ;  and  these  cases  are  within  the  reason  of  an 
exchange  where  Che  land  given  is  evicted,  for  here  the 
fiulure  of  counsel  or  service  is  a  kind  of  eviction  of  that 
that  is  to  be  done  for  the  annuity,  inasmuch  as  he  hath  no 
means  either  to  exact  the  counsel  or  recompense  for  it  but 
to  stop  the  annuity.    And  it  is  to  be  noted,  that  this  hath 
so  far  the  force  of  a  condition,  that  it  being  denied  once  it 
doth  avoid  the  annuity,  not  for  that  one  payment  but  for 
ever." 

But  an  annuity  claimed  by  the  rector  of  a  church  in  right 
thereof,  is  not  lost  by  the  destruction  of  the  church,  be*- 

(a)  2  Saun.  197  ;  1  Mod.  272 ;  2  Keb.  719. 

(6)  Co.  Lit.  204,  a.    See  Sir  T.  Wrath's  Cue.  Plow.  462. 

(c)  Dyer,  76,  a.  •  (d)  Hob.  41. 
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cause  the  rectory  still  remains,  and  the  fabric  might  be  re-  CHAF^inn. 
stored,  (o)  So.  also,  a  rent  charge  on  land  for  the  support  »»■■«*««» 
of  a  schoolmaster  is  payable  though  none  have  been  ap-       iwrnrm 

pointed.  (6)  tnwouuAsn 

Where,  however,  a  rent  charge  of  60/.  was  devised  to  be  <»  cownmoirft 
paid  to  the  lecturer  of  Churchill  so  long  as  he  should  con- 
tinue lecturer  there,  and  attend  the  charge  .of  diligent 
preaching  there  once  every  Sunday,  if  he  should  not  other- 
wise by  necessity  be  hindered ;  and  It  was  also  declared, 
diat  when  the  place  of  the  lecturer  should  be  void  by  death, 
removal,  or  other  departure,  the  trustees  might  choose  a 
new  lecturer ;  the  lecturer  having  withdrawn  himselfi  and 
gone  abroad  in  consequence  of  hiis  debtsj  where  ht  re* 
mained  for  several  years,  it  was  held  by  the  House  of  Lords 
that  the  trustees  were  authorised  ill  choosing  a  new  one» 
though  the  duty  of  the  former  had  been  discharged  by  a 
deputy  appointed  for  him  during  his  absence,  (e) 

Yet,  although  the  consideration  of  the  grant  must  con-  Unleu  the 
tinue  in  full  force,  otherwise  the  annuity  will  fail,  that  must  STeox^^be 
be  understood  as  meaning  the  principal  and  material  part  broken  the  grant 
of  the  consideration,  and  for  which,  as  Lord  Hobart  has  foice. 
expressed  himself,  there  is  no  remedy.     For  if  a  part  of 
the  consideration  only  fail,  and  that  not  a  substantial  part, 
the  annuity  continues  to  be  payable,  and  the  covenant 
which  expressed  this  consideration  is  held  to  be  independenti 
upon  which  the  grantor  may  sue,  and  not  a  condition 
upon  the  grant  of  the  annuity.     In  the  case  of  Boone  v. 
Eyre,  (d)  the  plaintiff  had  sold  to  the  defendant  an  estate 
in  Dominica,  with  the  negroes,  under  the  usual  covenant 
for  a  good  title  and  quiet  enjoyment,  add  further  assurances, 
in  consideration  of  a  sum  in  gross,  and  a  certain  annuity 
for  lives*,  which  the  defendant  covenanted  to  pay,  the 
plaintiff  well  and  truly  performing  every  thifig  in  the  in^ 
denture  qf  ecde  e<Mained.    In  bar  to  an  action  of  covenant 

(a)  Anon.  1  Mod.  200. 

(ft)  Aylet  V.  Dodd,  2  Atk.  238 ;  Attorney  Genera)  v.  Bolton,  3  An&tr.  820. 

(c)  PhUipf  T.  Sir  J.  WfUter,  9  B.  P.  C.  250)  ed.  To. 

(d)  I  H.BI.278,  n. 
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CHAP.Vin.  fbr  the  arrears  of  the  annuity,  the  defendant  pleaded  that 

OF  AN^      the  plaintiff  was  not  at  the  time  of  making  the  deed  legally 

ANNUITY       possessed  of  the  necrroes  on  the  plantation,  and  therefore 

BT    BRKACH    Oft  ^  a  ' 

PBBFOBMANCB   had  not  a  good  title  to  convey.     But  this  plea  was  held 
Of  coKpmoNi.  insufficient.    Lord  MansHeld  said,  "  The  disHnction  is  very 

clear  where  mutual  covenants  go  to  the  whole  of  the  con- 
sideration, on  both  sides  they  are  mutual  conditions,  the 
one  precedent  to  the  other.  But  where  they  go  only  to  a 
part,  where  a  breach  may  be  paid  for  in  damages,  there 
the  defendant  has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent.  If  this  plea  were  to  be 
allowed,  any  one  negro  not  being  the  property  of  the  plaintiff 
would  bar  the  action.**  This  case  has  been  recognised  and 
approved  of  in  subsequent  decisions,  (a)  Especially  in  a 
case  (6)  lately  decided  by  the  Court  of  Common  Pleas, 
which  strongly  elucidates  this  proposition.  Thomas  Cress- 
well,  in  consideration  of  certain  covenants,  assigned  to 
H.  R.  Cress  well  all  that  branch  or  portion  of  the  trade  of 
him,  T.  C,  consisting  of  purchases  and  assignments  from 
Scotland,  and  also  his  interest  in  certain  salmon  fisheries 
there,  and  covenanted  not  to  interfere  or  act  in  the  branch 
of  the  business  so  assigned.  H.  R.  C,  in  consideration  of 
the  assignment  and  covenants  therein*before  entered  into 
by  T.  C,  covenanted  to  pay  T.  C.  an  annuity.  The  an- 
nuity being  in  arrear,  an  action  of  covenant  was  brought, 
to  which  it  was  pleaded,  that  before  the  arrear  became  due 
T.  C.  interfered  and  acted  in  the  business  so  assigned  by 
him.  It  was  contended  for  the  defendant  that  the  covenant 
not  to  interfere  with  the  business  was  a  condition  precedent, 
^  for  that  it  related  to  the  whole  consideration,  and  not  merely 

a  part,  since  the  conveyance  of  the  Scotch  fishery  was 
merely  ancillfury  to  the  undertaking  not  to  interfere.  But 
the  Court  held  otherwise.  Mr.  J.  Park  observed,  "  That 
the  engagement  not  to  interfere  in  the  Scotch  fish  business 
formed  only  a  part  of  the  consideration  for  the  defendant's 
covenant.    Another  and  most  material  part  was  the  assign- 

(a)  Glaiebrook  ?.  Woodrow,  S  T.  R.  375 ;  Rose  v.  Poultoii,  2  B.  &  Ad  823. 
(6;  Carpenter  v.  Creiswell,  4  Bing.  409 ;  1  M.  &  P.  66. 
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ment  of  the  Scotch  fishery,  and   the  case  fell  directly   CHAP.VIII* 
within  the  principle  established  in  Baom  y.  E3nre."    And        or  an 
jud|?ment  was  given  for  the  plaintiff.  annuity 

When  the  condition  is  subsequent,  generally  speaking,   pbrfobmancb 
the  continuance  of  the  annuity  is  not  affected  by  any  breach  ^'  cqwq'tionb. 
thereof,  as  already  seen  in  the  cases  last  discussed.     The  Bmchofainb^ 
grantor,  as  there  observed,  is  reduced  to  his  remedy  upon  JS^luot  de* 
the  covenant  broken.  terminewi 

Yet  there  have  been  instances  where  an  annuity  has  been 
held  not  to  have  vested,  or  to  determine,  in  consequence  of 
the  non-performance  of  what  appeared  to  be  a  condition 
(subsequent.  Thus,  a  testator  devised  a  rent  charge  to  his 
sister  on  condition  that  she  released  all  claim  on  his  estate 
to  his  executors.  She  lived  several  years  without  executing 
a  release,  and  then  died.  It  was  held,  after  long  argument, 
that  admitting  this .  to  be  a  subsequent  condition,  still  it 
ought  to  have  been  performed  in  a  reasonable  time  after  the 
testator's  death,  and  certainly  before  the  grantee's  decease, 
and  therefore  her  representative  was  not  entitled  to  claim 
the  arrears  of  the  annuity  which  had  accrued  to  her.  And 
if,  as  the  Court  strongly  inclined  to  treat  it,  it  was  a  condi- 
tion precedent,  the  annuity  had  never  vested,  (a)  The  case 
of  Taylor  v.  Popham  (b)  is  very  similar  to  this,  though  the 
condition  of  the  release  was  holden  to  be  precedent. 

Again :  a  later  case  occurred  in  the  Court  of  Chancery. 
A  father  granted  an  annuity  to  his  son  till  in  possession  of 
a  living,  and  the  latter  agreed  forthwith  to  take  orders  and 
accept  a  living.  The  son  soon  after  entered  into  deacon's 
orders,  and  the  annuity  was  paid  for  nine  years,  when  not 
having  taken  priest's  orders,  and  the  father  being  dead« 
Lord  Eldon  held  that  the  condition  not  having  been  com- 
plied with  the  annuity  was  determinable  by  the  grantor's 
representatives,  (c)  > 

It  will  be  right  now  to  consider  what  has  been  deemed 

(a)  Acherley  v.  VernoD,  WiUei,  153 ;  Fort  186 ;  Com.  613.     See  abo 
Earl  of  Northnmberland  ▼.  Earl  of  Aylesford,  Amb.  540,  657. 
(6)  1  B.  C.  C.  168. 
{e)  Lord  Kirkcudbright  v.  Lady  Kircudbright,  8  Vei.  51. 

A  A 
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CHAP.  VUL  to  be  a  fulfilment  or  a  breach  of  the  condition-    Several 

****0Fiw^^  points  aroee  on  the  ancient  grants  of  annuities  given  to 

▲KwiTT      retain  professional  services,  which  may  possibly  elucidate 

BT    BEE40H    OB  .  •«  ^       •      m  ^-  •  j  j*  1_ 

PBBPOBMANOB  wslogous  if  uot  Similar  questions  in  modem  times,  when 
Qg  coypmoiti.  imch^ants  are  not  usual.  Brooke,  in  his  Abridgment,  (a) 
WIhu  lui  bmt  points  out  a  distinction  between  the  duties  of  a  physician 
?J^JJJlJ^^  An4  of  a  lawyer ;  for  he  cites  a  case  where  it  was  decided, 
the  cMMlitioa.     that  if  the  grantor  be  sick  and  send  for  the  grantee  for  his 

advice,  and  the  grantee,  being  a  physician,  refuse  to  go  pnd 
assist  hira,  the  condition  is  broken  and  the  annuity  is  deter- 
mined. But  a  lawyer  is  not  bound  to  travel,  since  the 
grantor  may  notify  his  case  to  himi  and  he  may  give  him  bi^ 
advice  wherever  he  may  be  without  going  to  the  party.  So  it 
was  held,  a  lawyer  retained  to  render  advice  was  not  bound 
to  sign  a  bill  brought  by  the  grantor  to  him.  (6)  And  where 
an  attorney  gave  advice  to  a  stranger  in  a  dispute  with  the 
grantor,  not  having  been  requested  by  the  latter  to  give  his 
^vice,  the  annuity  was  not  concluded,  (c)  In  a  case  (d) 
in  the  6  Hen.  VIIL  a  replevin  was  brought  by  one  Oliver 
against  Emsonne,  who  avowed  under  a  grant  of  an  annuity 
with  a  clause  of  distress  for  his  good  advice  and  oounseU 
The  plaintiff  pleaded  that  Emsonne  was  attainted  of  treason, 
for  which  he  was  committed  to  the  Tower  of  London,  and 
kept  imiNrisoned  there  for  a  year,  during  which  time  the 
grantor  required  hb  advice  for  various  affairs,  but  by  reason 
of  the  said  judgment  and  imprisonment,  the  plaintiff  could 
not  reach  the  defendant  for  his  advice.  The  defendant 
demurred,  and  the  Court  held  the  plea  bad.  For  he  could 
have  given  advice  if  the  grantor  had  come  to  him*  and  no 
de&ult  of  the  defendant  was  stated  in  tlie  plea.  This  ' 
reasoning  is  not  altogether  satisfactory,  the  grantor  mighty 
however,  have  notified  his  affairs  to  him  as  in  the  case 
above. 

If  the  grantor  of  an  annuity  for  service  discharge  the 
grantee  firom  his  service  peremptorily,  the  annuity  continues, 

» 

(a)  Amraitie,  pi.  7.  (b)  Mingie's  Case,  Poph.  186  j  Cm.  J.  482. 

(c)  Plomer's  C^Bi  Pyer,  369,  b,  (d)  Oliver  v.  EmioQ,  Dyer,  1,  b. 
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but  it  seems  that  be  may  slill  claim  his  services  at  any  chap*  vm. 
future  time,  though  this  is  not  certain,  (a)  nwrwumx'mm 

And  indeed  in  all  cases  of  senrices  the  service  must  be      Amnrirr 
duly  required,  otherwise  the  refiisal  will  not  operate  as  a  ^unwoituAva^ 
determination  of  the  annuity.    Thus,  where  a  tenant  in  •»  qompitiowi. 
eommon  granted  an  annuity  to  his  steward  for  holding 
courts,  and  having  summoned  him  without  his  companion 
the  grantee  refused,  it  was  held  to  be  no  forfeiture,  because 
the  summons  was  void.  (6) 

If  the  party  to  whom  the  service  is  to  be  rendered  die 
before  the  grantee,  the  annuity  does  not  determine,  because 
the  non-performance  of  the  service  arises  from  the  act  of 
God,  which  shall  not  prejudice  any  one.  Thus,  King 
Henry  VIII.  appointed  Sir  T.  Wrolh  to  be  usher  of  the 
privy  chamber  to  his  son,  Edw.  VI. ^  and  granted  him  an 
annuity  of  40/.  By  the  death  of  the  former  the  grantee 
was  discharged  in  law  from  performing  the  service,  because 
the  dignity  of  the  party  to  be  served  was  changed,  and  by 
his  subsequent  death  the  officer  was  discharged  in  fiust; 
yet  it  was  held  that  he  was  still  entitled  to  his  annuity,  (c) 
These  were  ancient  cases ;  the  following  have  occurred  in 
modem  times. 

There  was  an  agreement  on  a  dissolution  of  partnership 
that  the  partner  who  continued  the  business  should,  in  con* 
sideration  of  an  assignment  of  the  partnership  property, 
including  a  lease  of  the  partnership  premises,  secure  to  the 
retiring  partner  an  annuity  by  bond,  conditioned  to  be  void 
on  payment  thereof;  or  in  case  the  obligor  should  at  any 
time  after  the  expiration  of  the  then  existing  lease  be  dis- 
possessed of  and  compelled  to  quit  the  .premises  without  any 
collusion,  contrivance,  act,  or  default  of  his  own.  He 
obtained  a  renewal  of  the  lease,  and  then  becoming  bank- 
rupt, it  passed  to  his  assignees  under  the  assignment  of  his 
estate.    It  was  held,  that  the  condition  was  not  brokeui 

and  that  the  annuity  did  not  cease,  for  this  was  not  such  an 

« 

(a)  Bagshaw  y.  Earl  of  Shiewabury,  1  Lee.  209. 

(6)  Harleston*s  Case,  Dyer,  376,  b.  Marg. 

(c)  Sir  T.  Wroth's  Caie,  Plow.  452.    See  also  Wamfotd  r.  QQm,  Noy,  70. 
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^y^P'  VP^;  eviction  or  dispossession  as  was  contemplated  in  the  agree- 
ment, (a) 

Again :  a  grandfather,  in  consideration  of  an  annuity  of 
rBEFOBMANCB  50/.  paid  to  him  by  his  son,  bound  himself  to  pay  a  Uke 
annuity  to  his  grandson,  in  case  he  was  not  sufficiently 
provided  for  during  the  life  of  the  grandfather,  exclusive  of 
any  allowance  from  his  father.  The  grandson  obtained  a 
place  in  the  Ordnance  Office,  with  a  salary  exceeding  the 
amount  of  the  annuity.  The  Master  of  the  Rolls,  however, 
held  that  this  was  not  a  sufficient  provision  within  the 
meaning  of  the  condition,  it  being  an  office  during  pleasure 
only,  wherdas  a  permanent  provision  was  contemplated.  (&) 

But  a  covenant  to  pay  an  annuity  till  the  grantee  should 
be  in  the  enjoyment  of  a  benefice,  which  he  might  hold 
during  life,  of  the  yearly  value  of  600/.,  was  held  to  be 
satisfied  by  his  induction  into  a  living  of  that  value,  ac*- 
companied  with  a  bond  to  resign  in  favour  of  either  of  two 
sons  of  the  patron  when  qualified.  For  the  party  might 
have  held  for  life,  he  might  have  kept  the  living,  and  for* 
feited  the  bond,  (c) 

A  fieiir  and  liberal  construction  has  been  put  on  the  con- 
dition where  the  intention  appeared  to  warrant  it  Andi 
therefore,  where  a  testator  bequeathed  annuities  to  his 
trustees  for  their  trouble  in  the  execution  of  his  will,  and 
died  possessed  of  several  houses,  let  out  to  weekly  tenantd^ 
it  was  held,  by  the  Vice  Chancellor,  that  they  were  justified 
in  employing  and  paying  a  person  to  collect  these  rents,- 
and  did  not  thereby  lose  their  annuities.  (J) 

This,  however,  was  not  a  case  of  a  contract,  but  of  a 
bequest.  As  to  personal  contracts  of  this  nature,  it  was 
decided  by  the  Court  of  King's  Bench  that  the  rules  which 
govern  the  construction  of  conditions  to  create  real  estates 
do  not  apply  to  them,  but  they  must  be  performed  according 
to  the  meaning  of  the  parties  expressed  in  the  deed.     In 

(a)  Holylan4  v.  De  Mendei,  3  Mer.  184. 
(6)  Pech6 V.Smith, lb. 312. 
(c)  Rowlatt  V.  Rowlatt,  IJ.  &  W.  280. 
{d)  WUkitiMm  V,  WilkisMD,  2  S.  &  8»  237. 
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the  case  (a)  before  them,  which  was  one  of  a  species  of  life  CHAP.  VIU, 
insurance,  they  enforced  this  doctrine.    There  one,  as  a    "'oriN^"  ^ 
member  of  a  life-insurance  society  for  the  benefit  of  widows       ahmuity 

BY     BBSACH    OK 

and  female  relations,  entered  into  a  policy  of  assurance   psbpobmakcs 

with  the  society  for  a  certain  annuity  to  his  widow,  in  con-  <>'  coNDmowi. 

sideration  of  a  quarterly  premium,  to  be  paid  to  the  society 

during  his  life;  and  the  society  covenanted  to  him  and  his 

executors,  &c.  that  if  he  should  pay  to  their  clerk  the 

quarterly  premiums  on  the  quarter-day  during  his  Iffe,  and 

if  he  should  also  pay  his  proportion  of  the  contributions 

which  the  fnembers  of  the  society  should  during  his  life  be 

called  on  to  make,  in  order  to  supply  apy  deficiency  in  their 

iunds ;  theQ,  on  proof  of  his  death,  the  society  engaged  to 

pay  the  annuity  to  his  widow ;  and  by  the  rules  of  the 

society,  if  any  member  neglected  to  pay  up  the  quarterly 

premiums  for  fifteen  days  after  they  were  due,  the  policy 

was  declared  to  be  void,  unless  the  member  {continuing  in 

as  good  health  as  when  the  policy  expired)  paid  up  the 

arrears  within  six  months,  and  5s.  per  month  extra.    It  was 

held,  after  argument  and  deliberation,  that  having  died, 

leaving  a  quarterly  payment  due  at  the  time  of  the  death, 

the  policy  expired,  and  that  a  tender  of  the  sum  by  the 

member's  executor,  though  made  within  fifteen  days  after  it 

became  due,  did  not  satisfy  the  requisition  of  the  policy 

and  the  rules  of  the  society,  which  required  such  payment 

to  be  made  by.  the  member  himself  in  his  life  time.    And 

in  Lord  Dormer  v.  Knight,  (6)  a  husband  had  covenanted 

to  allow  his  wife  an  annuity  upon  condition  that  it  should-  « 

cease  if  she  should  associate,  continue  to  keep  company 

with,  or  cohabit  or  criminally  correspond  with  I.  F.    Any 

intercourse  whatever,  however  innocent,  was  a  breach  of 

the  condition. 

In  pleading  on  a  conditional  annuity  the  following  rules  Rules  of  ptead- 
are  to  be  observed.    That  where  the  condition  is  precedent,  ^^^-^JJ^J'^r 
whether  to  be  performed  by  the  plaintiff*  or  the  defendant,  tmraitiei. 
or  any  other  person,  in  the  affirmative  or  the  negative,  the 

(a)  Want  ▼.  Blunt,  12  East,  183.  (6)  \  Taunt.  417. 
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CHAP.  vni.   plaintiff  ought  to  show  it  in  his  declaration,  and  aver  Ae 

DETEBMn^ATioN  performance  of  it.     But  where  the  interest  passes  at  once, 

ANNUITY       and  vests  in  the  grantee,  and  is  to  be  defeated  by  a  condi- 

^^^n^^uAvc^  ^^^  subsequent,  then  the  plaintiff  may  declare  generally. 

Of  goNPiTioNi.  without  showing  the  performance  thereof,  and  it  shall  be 

pleaded  by  him  who  will  take  advantage  of  the  condition. 
Therefore,  in  Ughtred's  case,  (o)  where  this  rule  is  pro- 
pounded, it  was  decided  that  a  declaration  in  annuity  was 
good,  which  stated  that  John  Marquis  of  Winchester,  ap- 
pointed the  plaintiff  to  be  the  captain  of  Netley  Castle  for 
his  life,  and  gave  him  authority  to  appoint  a  master  gunner,  a 
porter,  and  six  soldiers;  and  for  the  consideration  aforesaid^ 
and  for  the  better  maintenance  of  himself  and  his  master 
gunner  and  soldiers,  in  defence  of  the  said  castle,  granted 
him  an  annuity  which  had  fallen  into  arrear.  It  was  con- 
tended that  the  plaintiff  ought  to  have  averred  that  he  had 
exercised  the  office,  and  had  appointed  the  gunner  and 
soldiers ;  but  the  Court  held  this  to  be  subsequent  matter, 
the  non-performance  of  which,  as  it  would  defeat  the  plain- 
tiff's tide,  must  be  alleged'  by  the  defendant. 

If  the  condition  be  continuing  and  attendant  upon  the 
annuity,  it  does  not  lie  upon  the  grantee  to  aver  perform- 
ance. (6) 
Conditioiial  But  it  must  not  be  assumed  that  the  grantee  who  has 

JHclSn^^  accepted  the  conditional  grant  can,  by  relinquishing  the 
not  be  re-  anliuity,  relieve  himself  from  the  performance  of  the  con- 
accepted,  dition.  In  the  case  of  charities,  certainly,  that  is  not  al- 
lowed, even  though  there  be  a  provision  that  the  annuity 
shall  be  otherwise  applied  on  any  neglect  or  refusal  on  the 
part  of  the  charitable  institution  to  folfil  the  condition.  If 
the  grant  be  for  suCh  time  only  as  the  condition  should  be 
acted  upon,  then  it  might  be  abandoned  at  any  time ;  but 
not  if  it  were  granted  in  perpetuity,  accompanied  with  the 
condition,  (c) 

Hitherto  those  conditions  have  been  examined  which 

(a)  7  Co.  9. 

(6)  Ix>ye]ace  ▼,  Rafiioldi,  Cro.  £.  546 ;  aad  lee  Plow.  C.  83, 

(c)  Attoraey-Oenena  ▼.  Chmt'i  Hospital,  1  Rum.  &  M.  626. 
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affect  the  general  contract,  there  are  others  which  apply  to  CHAP%  vnitf 
the  enforcing  "payment,  or  to  the  securities.    These  will  '"^"^*'*^™* 
he  considered  in  the  subsequent  part  of  the  treatise,  which      JMmrttt 
relates  to  the  remedies  for  the  parties.  mii»ob«a«ob 

Thus  fer  of  the  actual  extinguishment  and  determination  q>  fco»t»tTid»i, 
of  Ati  annuity  or  rent*   But  it  Is  right  to  obserre  that  a  rent  a  r^nt  laay  b^ 
may  be  merely  suspended  and  not  extinguished,  in  which  ^^y  wtopcadedi 
case  it  may  revive  and  be  again  enforced. 

A  rent  is  said  to  be  suspended  when  it  is  conveyed  to        . 
the  owner  of  the  land,  or  the  land  on  which  it  is  charged 
to  the  owner  of  the  rent,  not  absolutely  or  finally,  but  for  a 
certain  time,  after  which  it  will  revive,  (a) 

From  the  case  of  Peto  v.  Pemberton,(6)  these  proposi* 
lions  may  be  deduced,  that  where  the  grantee  of  the  rent 
makes  the  suspension,  his  act  alone  will  not  revive  it,  but 
where  it  is  caused  by  the  act  of  law,  or  by  the  joint  atit  or 
agreement  of  the  parties,  it  may  revive.  There  one  Humfir^ 
Peto,  being  seised  of  certain  land,  granted  a  rent  charge 
thereout  to  his  son  Humfrey,  to  commence  on  the  grantor's 
death.  His  land  descended  to  William  Peto,  his  heir,  and 
from  him  to  Sir  Edward  Peto,  who  demised  a  parcel  of  the 
land  to  Humfrey,  the  grantee,  for  a  term  of  one  hundrecl 
years,  by  force  of  which  lease  he  became  possessed.  After- 
wards he  surrendered  the  term,  and  distrained  for  the 
arrears  accruing  after  that  surrender.  It  was  contended 
that  the  rent  was  extinguished  by  the  unity  of  possession, 
and  could  not  be  revived.  But  it  was  answered,  that  the 
surrender  and  acceptance  thereof  was  a  determination  of 
the  lessee's  interest  by  the  act  of  both  parties,  and  therefore 
the  rent  had  only  been  suspended  during  the  term,  and  was 
now  revived.  The  Court  of  Common  Pleas  agreed  with 
this  opinion,  and  gave  judgment  for  the  grantee.  It  is, 
however,  expressly  stated,  that  as  regarded  third  parties,  if 
the  lease  had  been  assigned  to  a  stranger,  then  the  sur- 
render would  not  affect  his  interest,  and  the  lease  would 
not  have  been  determined. 

(a)  By  Vaoghan,  C.  J.  in  Holden  v.  Smalbrooke,  Vaugh.  199. 
^6}  Hatt.  94 ',  Litt.  Rep.  58.92 ;  Cro.  C.  101 ;  HeU  50. 71. 
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CHAPt  VIII.  When  a  rent  is  suspended,  and  afterwards  revives,  the 

or  AN  grantee  cannot  claim  the  payments  which  become  due 

ANNviTT  during  the  suspension,  by  electing  to  treat  the  contract  as 

rBB70BMANCB  au  auuuity  during  that  term,  nor  can  he  charge  them  upon 


or  coMomovi. 


the  estate  after  the  revival,  (a) 


Bttt  the  rent  Where  that  which  would  have  created  merely  a  suspen^ 

chti^  and  not  sion  of  a  rent  also  operates  as  the  release  of  the  personal 
"^^jj^^  ***•  annuity,  the  rent,  it  seems,  is  wholly  discharged,  and  does 
nnity  be  le*       not  revive.     This  point  is  not  indeed  actually  decided,  it  is 

only  left  as  doubtftil  in  Lord  North  v.  Butts;  (6)  yet  the 
reasoning  of  the  reporter  is  strong  in  support  of  this  posi- 
tion. There  the  grantee  of  an  annuity,  with  a  clause  of 
distress  in  a  certain  manor,  granted  by  the  Archbishop  of 
Canterbury,  devised  to  the  Archbishop,  to  retain  out  of  this 
annuity  a  certain  sum,  and  then  devised  it  over;  it  was 
contended,  that  as  far  as  it  was  personal,  the  devise  to  the 
Archbishop  totally  extinguished  it,  and  therefore  the  law 
would  relieve  the  land  of  the  charge.  The  objection,  how* 
ever,  was  not  decided. 

(a)  Johnaon  ?.  Barley,  Cro.  E.  861  -,  Dyer,  140.  a.  marg. ;  Cook  v.  Foun- 
tain, 3  Swa.  596. 
(6)  Dyer,  139.  b.    See  above,  page  303. 
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CHAPTER  IX. 


OF  THE  grantee's  REMEDIES. 


The  last  division  of  the  subject  embraces  the  redress  and  The  remediM  of 
remedies  which  belong  to  the  several  parties  to  this  con-  !*">«• 
tract ;  and  as  the  grantee  and  grantor  have  their  separate 
remedies,  which  will  require  considerable  attention,  it  will 
be  divided  into  two  parts,  and,  first,  the  grantee's  remedies 
will  be  treated  of;  and,  secondly,  the  grantor's ;  this  pre- 
sent chapter  being  devoted  to  the  consideration  of  the 
former. 

Since  the  grantee  generally  requires  to  enforce  perform-  i.  or  the  gran* 
ance  of  the  contract,  though  occasionally  there  occur  in-  jSLjaodequit- 
stances  in  which  he  seeks  to  avoid  it,  the  former  is  what  able, 
must  first  be  examined.    .In  such  cases  the  remedies  natu- 
rally depend  upon  the  nature  of  the  securities,  and  may  be 
sought  either  legally  or  on  an  application  to  a  court  of 
equity. 

The  legal  remedies  resolve  themselves  into  two  classes ; 
those  which  are  summary,  and  proceed  on  the  sole  and 
private  act  of  the  party  himself,  and  those  which  require 
the  intervention  of  a  court  of  law. 

The  summary  remedies  are  the  entry  and  taking  pos-  Legal  summtry 
session  of  the  lands  charged,   the  retainer  of  money  in  **" 
satisfaction  of  the  annuity,  and  the  distress. 

When  a  rent  charge  is  granted,  the  grantee  has,  as  a  The  entry  on 
necessary  incident,  a  power  to  distrain  upon  the  land,  when  tisfactioa'of^e 
his  rent  falls  into  arrear.     But  an  additional  power  was  airean. 
firequently  conveyed  in  the  deed  to  the  grantee,  on  default 
of  payment,  to  enter  on  the  lands  charged,  and  to  hold  the 
possession  of  the  same  until  the  arrears  were  satisfied.     In 
modern  times,  w*hen  a  rent  charge  is  granted,  it  is  not 
unusual  for  the  grantor  to  create  a  term  of  years,  and  vest 
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CHAP.  IX. 

or  THB 
OBAlfTBB'S 
mXMXOIM. 

What  riRht  is 
gained  thereby. 


it  in  trustees,  so  as  to  give  them  a  right  of  entry  on  defitult 
of  payment. 

When  the  grantee^  in  the  exercise  of  this  right,  did  enter, 
it  was  holden  that  he  had  a  fee  simple  determinable  on 
satisfaction  of  the  arrears,  (a)  He  had  a  right  to  take  the 
rents  and  profits  of  the  land,  but  might  not  injure  the  inhe- 
ritance ;  and  as  he  had  a  right  of  entry,  if  possession  be 
denied  to  him,  he  might  bring  an  ejectment.  This  was  so 
decided  in  Jemott  v.  Cooly,  reported  in  several  old  autho- 
rities, (i)  and  though  in  Parkhurst  v.  Smith,X<^)  Lord  C.  J. 
Willes  expressed  a  doubt  whether  the  case  was  good  in 
laW;  yet  he  afterwards  cited  it  in  Hassell  v.  Gowthwaite(rf) 
as  a  valid  authority,  to  prove  that  an  ejectment  could  be 
maintained  by  the  grantee  on  such  a  right.  He  stated, 
however,  that  the  Court  of  Common  Pleas  inclined  to  think 
that  a  demand  of  the  rent  should  be  made  before  the  entry, 
though  It  was  not  necessary  to  decide  this. 

It  was  holden  at  Nisi  Prius  that  the  ejectment  could  not 
be  maintained  without  an  actual  entry  on  the  land,  the 
common  consent  rule  not  dispensing  therewith,  (e) 

It  has  been  since,  however,  settled  in  a  case  (/*)  before  Lord 
Holt,  that  as  between  landlord  and  tenant,  on  an  ejectment 
for  breach  of  covenant,  the  general  consent  rule  will  be 
sufficiefit  proof  of  entry,  and  the  statute  4  Qeo.  IL  c.  S8, 
has  dispensed  with  the  necessity  of  the  entry  altogether 
between  such  parties,  but  it  may  still  be  questioned  whether 
an  entry  be  not  necessary  In  order  to  supporMlie  grantee's 
claim  to  the  land  in  this  action. 

Where  a  rent  of  20/.  was  granted,  payable  half-yearljr, 
and  the  grantor  covenanted  that  if  the  said  yearly  rent  of 
SO/,  should  be  In  arrear  fot  twenty  days,  the  gtantee  might 


(a)  Havergale  v.  Hare,  Cro.  J.  510;  Pop.  126, 147. 
(6)  1  Lef .  170;  1  Sann,  113;  Sir  T.  Ray,  136, 15a ;  1  Keb.  7S4,  915 ; 
1  Sid.  5i23,  262,  344. 

(c)  WiUw,  340. 

(d)  lb.  600* 

(0  Abbott  V.  Soifeli,  3  Keb.  282. 

(/*)  litUe  V.  Heatoo,  Lord  Raym.  750 ;  Sali.  259,  and  note  them. 
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distrain^  and  in  default  of  distress  might  enter  and  hold  the    CHAP.  IX. 
land  to  himself  and  his  heirs,  it  was  determined  that  the     o^AKTs^t 
right  of  entry  accrued  when  101.,  one  hdlf-yfearly  payment,     itgwEpm. 
had  been  in  arrear  above  twenty  days,  (a)  It  is  also  decided  The  right  of 
in  this  case  that  if'  the  rent  be  assigned,  the  right  of  entry  ^l^a^^  of 
passes  with  it  to  the  assignee,  being  fin*  the  security  of  the  ^  'wi** 
payment  and  incident  thereto.    And  in  like  manner  a  pe- 
nalty on  non-payment  passes  with  the  tent,  and  therefor^ 
where  the  grantee  of  a  rent  with  a  penalty  devised  the 
rent,  it  was  held  that  the  penalty  went  to  the  devisee  as  an 
incident  to  it.(d) 

Yet  the  courts  of  law  have  been  more  strict  latt^ly  in  Thisri^htis 
their  construction  of  the  instruments  which  contain  the  ^Sybythc 
grant  and  the  right  of  entry,  and  therefore  it  was  held  not  courts. 
to  pass  from  the  first  grantee  in  Hassel  v.  Gowthwaite.(c) 
In  that  case  one  R.  D.  devised  a  rent  charge  to  his  widow 
during  her  widowhood,  with  power  to  her  to  enter  on  non- 
payment^ and  enjoy  the  premises  charged  until  the  arrears 
were  satisfied ;  and  after  her  marriage  or  death,  to  be  paid 
to  C.,his  executors,  administrators,  and  assigns.  The  widow 
married,  whereupon  C.  received  the  rent  duririg  his  life, 
and  then  died  without  disposing  of  the  rent,  but  having 
appointed  D.  his  executor.     It  was  held  by  the  court  of 
Common  Pleas  that  D.  had  no  right  of  entry  on  the  non- 
payment of  the  rent  to  him^  and  therefore  could  not  main- 
tain an  ejectment. 

According  to  the  report  of  Jemott  v.  Cooly,  in  Levinz,  Th«  right  would 
Keble,  and  Raymond,  this  right  of  entry  is  ah  inheritance  J^T^  ^^  ^ 
which  would  descend  upon  the  grantee's  heit;  but  when 
the  entry  has  been  made,  as  only  a  chattle  interest  in  the 
land  is  gdned.  It  shall  pass  with  the  arrears  to  the  executor* 

Here  it  may  be  observed,  that  itx  Havergale  v.  Hare 
another  point  arose,  as  to  the  effect  of  a  fine  levied  as  ah 
udditiond  security  to  the  grantee,  after  cettain  arrears  had 
accrued,  upon  a  right  of  entry  conveyed  in  the  original 

(a)  H«rirgiJ«  V.  H«ie,  Cio.  J.  510 ;  Foph«  IM,  147. 
(6)  BraadloM  v*  PluUipi,  Cro.  £.  896. 
(o)  WUks,  GOO. 
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By  retainer. 


EzMuton  or 
admiDistratom 
may  retain  ont 
of  aiaels  for  ar- 
rean  and  ?aloc. 


grant.  Two  of  the  justices,  Croke  and  Montague,  thought 
the  right  was  not  affected  thereby;  but  Doddridge  and 
Haughton  thought  it  was  taken  away. 

When  the  grantor  demises  premises  to  trustees  to  secure 
the  annuity  out  of  the  rents  and  profits,  he  ceases  to  have 
the  legal  control  over  the  same,  and  though  he  refuse  to 
direct  the  trustees  to  pay  the  same  over  to  the  grantee,  the 
latter  has  no  remedy  against  him,  because  he  may  himself 
give. such  directions,  (a) 

If  on  default  of  payment,  the  trustee  enter  into  pos- 
session, and  then  all  arrears  be  paid  up,  a  court  of  equity 
will  not  order  possession  to  be  restored  to  the  grantor 
except  upon  such  terms  as  will  enable  the  trustee  to 
resume  it,  and  receive  the  rents  the  moment  the  annuities 
may  be  again  in  arrear.  (6) 

The  next  summary  remedy  for  the  grantee  is  by  way  of 
retainer.  Under  the  power  last  considered  the  grantee 
might  enter  on  the  lands  rightfully,  and  satisfy  the  arrears ; 
and  even  where  he  had  entered  wrongfully,  as  by  disseisin, 
it  was  formerly  held  that  he  might  recoup  or  retain,  out  of 
the  profits  of  the  land  claimed  by  the  disseissee,  so  much  as 
would  discharge  the  arrears  due.  And  the  reason  given  isj 
because  otherwise,  when  the  disseissee  re-enters,  the  ar- 
rearages would  be  revived,  and  therefore,  to  avoid  circuity 
of  action,  the  arrearages  during  the  disseissin  shall  be  re- 
couped in  the  damages,  (c) 

There  is  also  a  right  of  retainer,  which  arises  sometimes 
in  the  cases  of  executors  or  administrators;  for  where  the 
grantor  makes  the  grantee  his  executor,  or  where,  in  case 
of  intestacy,  the  grantee  obtains  administration  of  the  intes- 
tate's effects,  the  latter  may  retain  out  of  the  assets  the 
amount  of  any  arrears  due  at  the  time  of  the  death,  and  also 
a  sum  equivalent  with  the  value  of  the  annuity,  unless  there 
be  any  penal  sum  already  stipulated  as  a  security.  In 
Plummer  v.  Marchant,(£0  a  man,  in  consideration  of  his 
wife's  marriage  portion,  bound  himself  to  bequeath,  or  that 

(a)  Warn  y.  Bickford,  9  Pri.  48.    (h)  Jenkins  v.  Milferd,  IJ.  &  W.  G29. 
(c)  Conlter's  C.  5  C9. 30.  (d)  8  Burr.  1380. 
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his  executor  should  pay  a  sum  of  money  to  his  wife's  trus*^ 
tees,  the  interest  thereof  to  be  for  her  maintenance  during 

her  life.     He  died  intestate^  and  one  of  the  trustees,  who  

was  also  one  of  the  covenyiteesi  took  out  letters  of  admini- 
stration. Being  sued  for  a  debt  due  from  the  intestate,  it 
was  held  he  was  entitled  to  retain  this  sum.  So  afterwards 
in  Loane  v.  Casey,  (a)  in  consideration  of  his  wife's  portion 
a  man  covenanted  with  her  fitther  to  leave  her  an  annuity^ 
and  having  appointed  her  his  executrix,  and  confirmed  this 
agreement,  died,  and  his  widow  proved  his  will.  It  was 
decided  that  she  was  justified  in  retaining  all  the  testator's 
]>roperty,  it  being  found  that  the  whole  was  insufficient  to 
answer  the  value  of  the  annuity,  and  though  nominally  it 
was  a  debt  to  another,'  yet  it  was  in  truth  a  debt  to  herself^ 
who  was  beneficially  interested. 

But  the  grantee  is  not  allowed  to  retain  unless  the  cove- 
nant be  expressed  to  pay  the  annuity  to  him,  or  to  trustees 
for  him ;  and  therefore  the  right  of  retainer  was  denied  in 
a  case  in  the  Exchequer  ;(6)  where  a  man  covenanted  on 
his  marriage  with  A.  B.  and  C.  D.  that  his  heirs,  executors^ 
or  administrators,  should  pay  to  his  wife,  on  his  decease^  an 
annuity  of  201,,  or  to  the  said  A.  B.  and  C.  D.  the  sum  of 
400/.,  to  be  and  remain  vested  in  them.  He  died  intestate, 
and  his  widow  took  out  administration.  It  was  held  that 
she  was  not  entitled  to  retain  that  sum  of  money^  as  it  was 
not  payable  to  her,  and  did  not  appear  by  the  covenant  to 
be  paid  for  her  use. 

But  by  far  the  most  important  remedy  which  the  grantee  Remedy  by  dis* 
possesses  is  the  power  of  distraining  upon  the  lands  charged 
as  the  security;   a  power  which,  however  modified  by 
various  restrictions,  according  to  the  will  of  the  parties, 
forms,  nevertheless,  a  necessary  incident  upon  such  a  rent 

It  is  not  proposed  to  enter  at  length  upon  the  law  of 
distresses,  or  the  action  of  replevin  as  connected  therewith, 
for  such  an  inquiry  would  lead  too  far  from  the  immediate 
subject,  and,  indeed,  is  unnecessary  in  consequence  of  the 
various  excellent  treatises  already  existing.    Some  particu- 

(a)  Sir  W.  BU  966.  .  (b)  Thonuon  v.  Thomptoo,  9  Pri.  464. 
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uMmmiMM,  In  the  first  place,  then,  it  is  to  be  observed,  that  formerly 
Howthedistictt  it  was  necessary  that  the  power  of  distress  should  hare 
mnit  be  given,    l^egn  given  in  express  language,  and  the  Courts  refused  to 

allow  it  merely  on  inference,  (a)  If  the  rent  was  to  issue 
out  of  land,  the  grant  only  created  a  rent  seek ;  but  since 
the  Stat.  4  Geo.  II.  e.  S8,  a  power  of  distress  is  given  to  all 
rents  seek  granted  since  that  act  was  passed,  tberefiwe 
there  is  not  that  necessity  tor  an  express  clause  of  distren 
in  the  grant.  It  was,  indeed,  allowed  that  an  insensible  or 
repugnant  clause  of  distress  would  not  prevent  the  rent 
charge  from  being  valid.  Thus  a  rent  was  granted  to 
commence  after  the  death  of  Thomas  and  Anne,  with  e 
clause  of  distress  during  their  joint  lives.  As  this  was 
insensible,  the  Court  held  that  it  might  be  rejected,  and  the 
distress  taken  after  their  death  was  legal,  (b) 

In  some  oases  the  law  recognises  the  power  of  distress  as 
.  necessarily  incident  to  the  rent  without  any  express  grant 
thereof)  as  where  it  is  granted  for  equality  of  partition^ 
there,  says  Littleton,  (c)  the  parcener  and  his  heirs  may 
distrain  of  common  right.  And  Lord  Coke  adds,(<Q  it  is 
so  in  the  case  where  it  is  granted  in  recompense  of  dower. 
As  the  rent  in  these  cases  is  not  annexed  to  the  person 
only,  but  to  the  estate,  the  assignee  of  the  grantee  may  also 
distrain,  (e)  without  express  power. 

Again :  it  has  been  holden,  on  the  interpretation  of  the 
Stat.  S7  Hen.  VIII.  c.  10,  ss.  4,  5,  cited  above,  p.  66,  that 
a  rent  granted  to  the  use  of  one,  as  declared  in  the  deed  to 
lead  the  uses  of  a  fine,  might  be  distrained  for  by  the 
conusor  though  there  was  no  clause  of  distress  reserved.(/) 
The  effect  of  that  act  is  to  transfer  to  the  cestui  que  use  all 
the  r^nedies  which  the  law  would  give  to  the  party  who 
has  the  first  seisin.    And  thus  it  was  afi;erwards  decided 

(a)  Anon,  Benl  U ;  Shep.  T«  458.    (b)  Graves  v.  Aihenhsnt^  Fieem.  77. 

(c)  Sec.  ^2«    See  alio  Gilb.  Distresies,  26 ;  3  Co,  22,  b. 

(d)  In  the  Com.  on  the  Sec.  (e)  3  Co.  22,  b. 
(/}  Danby  ?.  Conyen»  Dyer,  863 ;  1  And.  51 ;  Bes.  815. 
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that  where  a  rent  was  granted  to  A.  in  trust  &r  B.  with  a    OHAF.IK. 
clause  of  distaress,  B.  might  distrain  for  the  arrears^  be*     obanw's 
cause,  though  the  clause  of  distress  was  to  the  trustee,  yet     ebmbdim* 
the  statute  transferred  all  incidental  rights  and  remedies  to 
the  cestui  que  use^  (a) 

It  is  no  restriction  upon  the  grantee's  power  of  distrainf> 
ing  that  hp  has  also  a  power  of  entering  on  the  lands  and 
satisfying  the  arrears  out  of  the  rents  and  profits.  For 
where  there  was  a  term  vested  in  a  trustee  to  secure  pay- 
ment of  an  annuity,  with  power  to  distrain,  and  the  grantor 
continued  in  actual  possession,  it  was  objected  that  the 
grantee  could  not  distrain,  because  the  legal  possession  was 
in  him.  But  the  Court  held  his  distress  to  be  justifiable, 
and  that  the  grantor  might  be  considered  as  his  under- 
tenant of  the  jHremises.  (&)  And  it  has  been  decided  that  a 
personal  covenant  to  pay  the  annuity  may  be  sued  on 
though  there  be  a  right  to  distrain,  (c) 

Assuming  that  the  right  to  distrain  has  been  given,  that  The  right  fodk* 
right  may  be  subject  to  various  restrictions  and  conditions,  ^ect^tort 
according  to  the  agreement  of  the  parties,  or  the  pleasure  strictioni. 
of  the  grantor.     Some  restrictions  have  occasioned  much 
discussion,  and  must  be  noticed  here.    The  rent  was  fire* 
quenUy  granted  with  a  power  to  distrain  if  it  became  in 
avrear  for  a  certain  period  after  demand ;  and  this  demand 
Was  sometimes  to  be  made  on  the  land  itself,  and  sometimes 
off  the  land  charged.     This  demand  it  was  contended  was 
a  condition  precedent  before  the  power  to  distrain  accrued, 
and  a  variety  of  cases  were  brought  before  the  courts  upon 
this  point.     Though  there  is  some  difficulty  in  determining 
the  actual  judgment,  yet  the  result  of  an  examination  of  the 
numerous  references  stated  in  the  margin  is  this(d) : — That 

(a)  Cook  V.  Herle,  2  Mod,  138 1  I  Mod.  923. 

(b)  Fairfax  y.  Gnf,  %  W.  Bl.  1326. 

(e)  Boicawin  v.  Cook,  1  Mod.  223  ;  2  Mod.  138. 

(d)  Dyer,  848.  Maund'a  Caae,  7  Co.  28.  Dennis  v.  Boeden,  1  And.  258. 
Wicka  V.  DeQBis,  1  Leo.  190.  Brawn  ▼.  Pnnri,  Hob.  908 ;  Br.  £c  0. 171. 
Howell  y.  Sambay,  Hob.  133 ;  Br.  &  G.  179.  Swynerton  v.  MiUs,  Br.  &  O. 
178.  Sands  v.  Lea,  Palm.  320 ;  2  B«]l.  R.  264, 267.  Perrynan  v.  Bowden, 
Het  59.  Fox  y.  Vaughan,  ib.  89,  91.  Kind  v.  Ammery,  Hutt  23.  Lamb 
▼.  West,  ib.  114    Dethickv.Biadboni,2Sid.  110, 117, 
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CHAP.  IX,    where  the  demand  is  to  be  made  upon  the  land  charged, 

oBANTu's     ^^^  ^^  of  distraining  is  itself  such  a  demand  as  is  sufficienti 

KEMBDiEB.     and  the  distress  may  be  made  without  any  previous  act. 

Where  the  rent  is  payable  at  a  place  off  the  land  chargedi 

and  a  demand  is  required^  then  there  is  no  right  to  distrain 

until  such  a  demand  has  been  previously  made  at  the  place 

appointed.    And  in  either  case  where  on  non-pa3rment  of 

the  rent,  the  payment  of  an  additional  rent  was  incurred, 

as  was  not  unfrequent  in  former  times,  the  grantee  could 

not  distrain  for  this  penalty  without  having  made  a  demand 

according  to  the  requisites  of  the  grant,  and  at  the  precise 

time  appointed  for  payment,  though  his  remedy  for  the  rent 

itself  was  not  otherwise  a£fected. 

Digretsion  to         Here,  for  a  moment,  a  digression  may  be  allowed  for  the 

Where  there  is   Consideration  of  the  analogous  case  of  annuities,  where  the 

some  oondition  fomi  of  the  remedy  is  different.     In  Sands  v.  Lea,  (a)  a 

impoaedupoD ,  _  ,  .      •      t_» 

the  mode  of      distmction  IS  pointed  out  between  a  rent  and  annuity  m  this 
pajfment.  respect ;  that  the  former  being  a  real  right,  there  is  always 

some  land  to  which  the  grantee  can  resort  in  order  to  make 
a  demand  ;  but  the  annuity  being  merely  personal,  the 
grantee,  having  no  certainty  where  to  find  the  grantor, 
cannot  be  compelled  to  make  the  demand  before  he  sues. 
Indeed,  the  grantor  is  in  the  situation  of  any  other  personal 
debtor,  it  is  his  duty  to  seek  out  his  creditor  and  pay  him. 
It  had  been  decided  accordingly  in  Thomson  v.  Butler,  (i) 
An  annuity  was  granted,  to  be  pud  at  the  house  of  the 
grantor,  upon  request,  at  the  four  usual  feasts.  The  grantee 
brought  a  writ  of  annuity  for  rent  due  at  such  a  feast.  The 
defendant  pleaded  that  he  had  not  been  requested.  And 
the  Court  held  the  plea  to  be  bad.  For  the  granting  of  the 
*  annuity  created  a  duty,  and  the  limitation  to  be  pud  at  four 
terms  of  the  year  is  a  limitation  of  the  (mode  of)  payment 
only.  And  this  is  supported  by  a  much  later  case  of  Hope 
v.  Colman,  (c)  in  the  Common  Pleas.  There  the  plaintiff 
brought  a  writ  of  annuity  for  an  annuity  of  40/.,  payable 
quarterly  at  the  defendant's  mansion  house.   The  defendant 

(a)  Palm.  320.     (6)  ThompioQ  ? .  BuUer,  Cro.  E.  nu     (e)  3  Will.  331 . 
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craved  oyer  of  the  deed,  and  it  contained,  besides  the  grant    C«AP.  IX. 
as  set  forth  by  the  plaintiff,  a  covenant  by  the  defendant  to     orIntee's 
pay  the  annuity,  (if  the  same  be  personally  demanded  by      REMBPiti. 
the  said  E.  H.)     The  defendant  pleaded  that  there  was  no 
personal  demand  at  his  house  or  upon. him;  and  on  de- 
murrer these  pleas  were  held  insufficient ;  that  the  covenant 
was  substantive  and  distinct  from  the  grant,  and  therefore 
the  demand  not  being  contained  in  the  latter,  was  not  tra- 
versable in  this  action,  whatever  it  might  have  been  if  an 
action  had  been  brought  on  the  covenant :  ''  but?  (it  is  added 
in  the  report)  '^  we  think  it  would  not  be  traversable  in  that 
case,  as  it  is  contained  in  a  parenthesis  in  the  deed." 

The  next  point  for  consideration  is,  who  may  distrain.  Who  may  dis- 
This  will  depend  principally  upon  the  terms  of  the  grant,  JlJ^njie  or  his 
but  ordinarily  the  party  to  whom  the  rent  is  granted  has  the  assignee, 
power,  and  after  assignment  his  assignees,  whether  an  as- 
signee by  the  act  of  the  law  or  of  the  party.     But  where 
a  rent  descends  upon  the  heir,  though  the  power  to  distrain 
accompany  it,  yet  he  has  no  right  to  any  arrears  which 
accrued  in  the  time  of  his  ancestor,  they  vest  in  the  executor 
or  administrator,  (a)    A  rent,  however,  granted  for  a  term 
of  years  passes  on  the  grantee's  death  to  the  executor,  who 
may  distrain,  even  though  that  power  had  been  given  to  the 
heir  in  the  grant,  {b) 

But  by  the  common  law,  when  a  man  died  who  was  The  executor  of 
entitled  to  a  rent  for  life,  or  in  fee,  the  right  to  the  distress  fo?iifefor/^w- 
was  lost  as  to  the  arrears  due  at  his  death.     Neither  his  rears  due  at  his 
executor  nor  heir  could  distrain  for  them,  on  the  principle    **^®"*' 
that  the  land  was  chargeable  only  so  long  as  the  interest  o( 
the  party  in  the  charge  continued,  which  of  course  ceased 
on  his  death.     This  rule  of  the  common  law  was  evidently 
attended  with  injustice  and  inconvenience,  and  has  been 
materially  altered  by  the  statute  32  Hen.  VIII.  c.  37,  which  32  Hen.  VIII. 
recites,  that  "  Forasmuch  as  by  the  order  of  the  common  ^' 
law  the  executors  or  administrators  of  tenants  in  fee  simple, 

(a)  Ri«es'  C.  Winch.  48.;  S.  C.  Cbittle  v.  Saromon,  Hutt.  55. 
{h)  Darrel  v.  Wilson,  Cro.  £.  645. 
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tenants  in  fee  tail,  and  tenants  for  term  of  lives  of  rent 
charges,  have  no  remedy  to  recover  such  arrearages  of  the 
said  rents  as  were  due  unto  their  testators  in  their  lives,  nor 
yet  the  heirs  of  such  testator,  nor  any  person  having  the 
reversion  of  his  estate  after  his  decease,  may  distrain  or 
have  any  lawful  action  to  levy  any  such  arrearages  of  rents 
due  unto  him  in  his  life,  as  aforesaid;  by  reason  whereof 
the  tenants  of  the  demesne  of  such  lands,  tenements,  or  here- 
ditaments, out  of  the  which  such  rents  were  due  and  pay- 
able, who  of  right  ought  to  pay  their  rents  at  such  days 
and  terms  as  they  were  due,  do  many  times  keep,  hold,  and 
detain  such  arrearages  in  their  own  hands,  so  that  the  exe- 
cutors and  administrators  of  the  persons  to  whom  such  rents 
were  due  cannot  have  or  come  by  the  said  arrearages  of  the 
same  towards  the  payment  of  the  debts  and  performance  of 
the  will  of  the  said  testators;**  it  was  then  enacted  in  sect.  1. 
**  For  remedy  thereof,  that  the  executors  and  administrators 
of  eveiy  such  person  or  persons,  unto  whom  any  such  rent 
is  or  shall  be  due  and  not  paid  at  the  time  of  his  death, 
shall  and  may  have  an  acHan  of  debt  for  all  such  arrearages 
against  the  tenant  or  tenants  that  ought  to  have  paid  the 
said  rent  so  being  behind  in  the  life  of  their  testator,  or 
against  the  executors  and  administrators  of  the  said  tenants ; 
and  also,  furthermore,  it  shall  be  lawful  to  every  such  exe- 
cutor and  administrator  of  any  such  person  or  persons,  unto 
whom  such  rent  is  or  shall  be  due  and  not  paid  at  the  time 
of  his  death,  as  is  aforesaid,  to  distrain  for  the  arrearages  of 
all  such  rents  upon  the  lands,  tenements,  and  other  here- 
ditaments, which  were  chaiged  with  the  payment  of  such 
rents  and  chargeable  to  the  distress  of  the  said  testator,. so 
long  as  the  said  lands,  tenements,  or  hereditaments  con- 
tinue, remain,  and  be  in  the  seisin  or  possession  of  the  said 
tenant  in  demesne,  who  ought  immediately  to  have  paid  the 
said  rent  so  being  behind  to  the  said  testator  in  his  life,  or 
in  the  seisin  or  possession  of  any  person  or  persons  claiming 
the  said  lands,  tenements,  and  hereditaments,  only  by  and 
from  the  same  tenant,  by  purchase,  gift,  or  descent,  in  like 
manner  and  form  as  their  said  testator  might  or  ought  to  have 
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done  in  his  life,  and  the  said  executors  and  administrators 
shall  for  the  same  distress  lani^ully  make  livowry  upon  their 
matter  aforesaid." 

Two  remedies  are  now  given  to  the  executors  or  admini- 
strators in  this  case,  namely,  an  action  of  debt,  and  a  power 
of  distress,  of  which  Lord  Coke  remarks  {a)  the  latter  is  much 
the  plainer  and  more  certain  remedy,  as  the  action  of  debt 
is  only  to  be  brought  against  those  who  took  the  profits, 
their  executors  or  administrators^  while  the  distress  may  be 
taken  upon  the  lands,  be  it  either  in  the  tenant's  own  hands 
or  in  the  hands  of  any  oth^  that  claimeth  by  or  from  (that 
is,  under)  him  by  purchase^  gift,  or  descent. 

Upon  a  statute  so  ancient  and  so  extensive  in  its  applica^ 
tion,  of  course  many  questions  have  arisen,  but  none  which 
depended  upon  any  distinction  between  theae  two  remedies. 
As  it  will,  therefore,  be  only  necessary  to  examine  the  cases 
once,  they  will  be  introduced  here  under  the  subject  of  the 
distress,  to  which  reference  can  easily  be  made  when  the 
action  of  debt  is  treated  of. 

At  first  it  was  holden  that  the  statute  only  ap]died  to  give  Conttractiod  of 
the  remedy  to  executors  of  tenants  for  life,  (at  fee  of  rents,  JJ'fg'^f^n. 
where  there  waa  none  before,  and  that  where  a  rent  Was  fined  to  caaes 
granted  to  one  for  ninety-nine  years,  if  he  should  so  long  rorero^bre^ 
live,  his  executor  had  no  right  to  distrain  for  arrears  due  at  viously. 
his  death,  because  he  had  a  remedy  at  the  common  law 
already  by  an  action  of  debt,  (d)    The  same  opinion  is  also 
expressed  in  Bullei^d  N«  P.  p»  67,  as  decided  in  Pool  v. 
Duncomb,  T.  IG^?^  This  case,  however,  is  reported  in  2  Sid^ 
28.  under  the  name  of  Pool  v.  Neel,  where  this  position  wa£( 
urged  by  the  counsel  in  argument,  but  the  court  gate  no 
judgment  upon  it.      However,  in  Hood  v.  BA\  (c)  this 
general  interpretation  has  been,  denied,  ^nd  it  was  deter- 
mined that  the  executor'  of  the  tenant  for  life  might  dUirain 
for  the  arrears  of  a  rent  due  at  the  testator's  death,  though 
no  doubt  he  had  an  action  of  debt  at  the  common  law. 
This  opinion^  as  laid  down  in  Croke,  was  pressed  upon  the 


(a)  Co.L.  ie2.b. 

(c)  1  Lord  Ray.  173 ',  3  Salk.  136. 


(ft)  Turner  v.  Lee,  Cro.  C.  471. 
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courts  but  was  not  admitted :  *^  for  it  was  observed  by  the 
court,  this  act  of  32  Hen.  VIII.  is  a  remedial  law,  and 
shall  extend  to  the  executors  of  all  tenants  for  life^  and  the 
law  has  been  taken  so  always  since  the  statute,  and  never 
been  questioned,  and  the  words  of  the  statute  are  general 
enough  to  extend  to  all.  And  in  3  Cro.  332,  Lambert  v. 
Austin,  this  seems  to  be  admitted,  and  therefore  the  rule  in 
Cro.  C.  471,  so  generally  taken,  cannot  be  law." 

Where  a  judgment  creditor  takes  in  execution  a  rent  of 
which  the  defendant  is  possessed  for  life,  and  the  grantee 
dies  before  the  judgment  is  satisfied,  the  plaintiff  cannot 
distrain  for  the  arrears  due  at  his  decease  under  this  statute. 
Such  was  the  opinion  of  Glyn,  C.  J.,  and  Warburton,  J., 
against  Newdigate,  on  the  ground  that  this  case  was  not 
mentioned  in  the  statute,  and  that  the  plaintiff  was  not  in 
by  the  party  but  by  an  act  of  parliament ;  at  the  same  time 
there  was  still  a  remedy,  for  he  might  have  an  action  of 
debt,  (a)  which  last  expression  no  doubt  lead  to  the  opinion 
in  Buller's  Nisi  Prius. 

In  the  argument  in  this  case  a  decision  in  43  Eliz. 
was  cited  in  the  case  of  Royen  v.  Danglee,  where  it  was 
held  that  a  devisee  of  a  rent  was  within  this  statute,  and 
might  distrain,  which  seems  to  have  been  Gawan  v.  Ramtes, 
Cro.  E.  804 ;  and  Moore,  625. 

As  to  the  case  of  a  husband's  claim  for  the  arrears  of  his 
wife's  rent,  that  is  provided  by  the  third  section  of  the  same 
statute,  wherein  it  is  enacted,  '^  That  if  any  man  which  now 
hath  or  hereafter  shall  have,  in  right  of  his  wife,  any  estate 
in  fee  simple,  fee  tail,  or  for  term  of  life,  of  or  in  any  rents, 
and  the  same  rents  now  be  or  hereafter  shall  be  due,  behind, 
and  unpaid,  in  the  said  wife's  life,  then  the  said  husband, 
after  the  death  of  his  said  wife,  his  executors,  and  admini- 
strators, shall  have  an  action  of  debt  {or  the  said  arrearages 
against  the  tenant  of  the  demesne,  that  ought  to  have  paid 
the  same,  his  executors,  or  administrators;  and  also  the 
said  husband,  aft;er  the  death  of  his  said  wife,  may  distraU 


(a)  Pool  v.  Ned.  2  Sid.  28.  62. 
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for  the  said  arrearages  in  like  manner  and  form  as  he  might     CHAP.  IX. 
have  done  if  his  said  wife  had  been  then  living,  and  make     grantee's 
avowry  upon  his  matter^  as  aforesaid/'  so  that  the  husband      rkmedibb. 
himself  shall  have  the  two  remedies  of  the  action  of  debt 
and  the  distress,  but  his  executors  shall  have  the. action 
only. 

Upon  this  section  it  has  been  determined  that  a  husband  ^^cisioDs 
can  claim  and  recover  after  hi|  wife's  death  not  only  the 
arrears  which  accrued  during  the  marriage,  but  also  those 
due  before  her  coverture.  This  was  decided  in  a  case  of 
Sharp  V.  Pool,  reported  at  length  by  Coke  from  Serjeant 
Bendloes,  in  Ognell's  C.  4  Co.  51  a.  (a)  It  was  admitted 
that  the  husband  had  a  right  to  the  arrears  accruing  during 
the  marriage,  and  that  he  might  have  an  action  of  debt  for 
them  at  the  common  law,  though  not  for  the  others.  But 
it  was  objected  that  as  the  executors  of  the  wife  might  have 
had  an  action  for  the  arrears  due  before  marriage  at  the 
common  law,  and  the  statute  did  not  propose  to  give  any 
remedy,  where  there  was  one  already  existing,  nor  to  take 
away  a  remedy  from. one  to  give  to  another,  the  husband 
could  not  maintain  any  claim  to  these  arrears.  And  again, 
by  the  words  of  the  act,  the  remedy  is  given  to  the  husband 
for  the  arrears  due  in  the  said  toife's  life^  whence  it  was 
inferred  that  it  only  meant  to  apply  to  arrears  incurred 
while  she  was  a  wife,  and  not  before.  But  it  was  unani- 
mously resolved  that  the  husband  should  have  the  said 
arrears,  for  as  to  the  arrears  during  the  coverture,  since  the 
common  law  gave  him  a  remedy  for  them,  in  order  to  give 
any  effect  to  the  words  of  the  statute,  they  must  be  construed 
as  applying  to  arrears  due  before ;  and  as  to  the  use  of  the 
word  '^  wife,"  it  was  only  intended  to  designate  and  de- 
scribe the  condition  of  the  woman,  and  not  to  imply  that 
the  arrears  should  incur  during  the  coverture. 

Indeed  the  husband'%  interest  in  these  antenuptial  arrears  Husband's  in- 
is  such,  that  if  he  be  made  defendant  alone,  he  may  solely  ^^gmnoptial 
avow  them  as  due  to  his  wife  before  marriage,  and  cannot  ^mara. 

(a)  S.  C.  1  Aod.  47  ;  BenL  33. 
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make  cognizance  for  them  as  her  bailiff;  (a)  and  where  a 
distress  had  been  taken  for  the  arrears  due  before  marriage, 
which  had  been  rescued,  it  was  held  he  could  maintain  an 
action  of  rescous  in  his  own  name,  although  he  might  have 
joined  the  wife's  name^  she  bemg  the  meritorious  cause  of 
the  action :  (6)  and  husband  and  wife  may  avow  jointly  for 
the  arrears  due  to  the  latter  before  her  marriage,  as  for  rent 
due  to  both,  and  it  ia  not  necessary  to  state  it  to  have  been 
due  to  her  while  sole.  This  was  decided  on  a  writ  of 
error,  (c) 

In  regard  to  the  wife's  claim  to  arrears  on  her  husband's 
death,  where  the  husband  was  the  sole  grantee,  of  course 
she  can  only  claim  if  she  be  his  executrix  or  administratrix; 
but  where  she  was  a  joint  grantee  with  him,  she  is  entitled 
to  distrain  for  the  arrears  then  due  in  her  ovm  name  and 
right,  (cQ  although,  if  she  distrain  as  administratrix,  it  will 
not  be  material ;(«)  and  if  she  die  before  the  arrears  are 
recovered,  it  seems  her  administrator  or  executor  may  dis- 
tain  not  only  for  the  arrears  accrued  during  her  widowhood, 
but  for  what  were  due  at  the  death  of  her  husband.  (J") 

These  former  sections  of  the  statute  apply  only  to  the 
arrears  due  on  the  death  of  the  grantee ;  but  there  is  also  a 
further  provision  in  the  fourth  section  for  the  arrears  which 
may  be  due  at  the  death  of  the  annuitant  who  is  not  the 
grantee,  where  it  is  enacted,  **  That  if  any  person  or  persons 
which  now  have  or  hereafter  shall  have  any  rents  for  term 
of  life  or  Uws  of  any  other  pereon  or  persons,  and  the  said 
rent  now  be  or  hereafter  shall  be  due,  behind  and  unpaid, 
in  the  life  of  such  person  or  persons,  for  whose  life  or  lives 
the  estate  of  the  said  rent  did  depend  or  continue,  and  after 
the  said  person  or  persons  do  die,  then  he  unto  whom  the 
said  rent  was  due,  in  form  aforesaid,  his  executors  or  ad- 


(«)  Duke  of  Albemarle  v.  Cutler,  3  Keb.  697. 

(6)  Feimer  v.  Flasket,  Cro.  £.  459  \  Mooro,  423. 

(c)  Bowles  V.  Poor,  Cro.  J.  283 ;  1  Bula.  136. 

((i)  Brown  v.  Danri,  Hob.  208  \  1  Br.  &  G.  171. 

(0  lb. 

(/)  Temple  v.  Tenple,  Cro.  £.791 ;  Egerton  v.  Sheaf,  Lutw.  1151. 
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niinifitrators  shall  and  may  have  an  action  of  debt  against 
the  tenant  in  demesne  that  ought  to  have  paid  the  same 
when  it  was  first  due,  his  executors  and  administrators ;  and 
also  distrain  for  the  same  arrearages  upon  such  lands  and 
tenements,  out  of  the  which  the  said  rents  were  issuing  and 
payable,  in  such  like  manner  and  form  as  he  ought  or  might 
have  done,  if  such  person  or  persons  by  whose  death  the 
aforesaid  estate  in  the  said  rents  was  determined  and  ex- 
pired, had  been  in  full  life,  and  not  dead ;  and  the  avowry 
for  the  taking  of  the  same  distress  to  be  made  in  manner 
and  form  aforesaid.** 

Where  the  grant  of  the  rent  was  to  one  and  his  heirs 
during  the  life  of  A*  B«  it  was  held  to  be  within  this  section^ 
and  that  the  grantee  might  distrain  for  the  arrears,  although 
it  was  quasi  a  fee.  (a) 

But  against  whom  does  the  act  give  the  remedy  ?  It  will  ^^'^  ^^^ 
be  observed  that  there  is  a  distinction  between  the  language  leiMdy. 
of  the  di£ferent  sections.  In  the  first,  the  action  of  debt  is 
given  against  the  tenant  that  ought  to  have  paid  the  rent 
when  it  fell  into  arrear,  his  executors  or  administrators,  and 
this  remedy  is  the  same  in  the  other  sections ;  but  the  right 
to  distrain  granted  by  the  first  section  is  upon  the  lands 
chargeable  so  long  as  they  continue,  remain,  and  be  in  the 
seisin  or  possession  of  the  tenant  in  demesne,  who  ought 
immediately  to  have  paid  the  rent,  or  of  some  other  person 
claiming  the  same  only  by  and  from  the  same  tenant  by 
purchase,  gift,  or  descent.  In  the  third  and  fourth  sections 
it  is  simply  upon  the  lands  out  of  which  the  rents  were 
issuing  and  payable.  The  language  of  these  latter  sections 
is  clear  and  distinct,  and  the  distress  under  them  is  not 
affected  by  the  interpretation  which  the  former  section  may 
have  received.  It  was  attempted  in  an  early  case  (b)  to 
interpret  the  fourth  section  by  reference  to  the  first ;  but  it 
was  not  allowed  by  the  court ;  imd  it  was  held  that  one  in 
remainder  was  liaUe  to  the  grantee's  distress  after  the  death 


(a)  Gawanv.  Ramtes,  Cro.  £.  804. 

(fr)  Edrich'a  C.  5  Co.  118 ;  C^.  L.  162.  b. 
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CHAP.  IX.    of  the  annuitant  when  the  arrears  had  fallen  due,  before  the 

OF  THK  — 

determination  of  the  previous  estate.  The  case  itself  was 
this :  A.,  seised  in  fee  of  land,  devised  a  rent  charge  to  B. 
for  the  life  of  C.  A.'s  heir  demised  the  land  to  D.  for  life 
remainder  to  E.  in  fee.  The  rent  became  in  anear  during 
D.*s  life,  who  died,  and  C.  after  him,  and  then  the  grantee 
distrained  upon  the  remainderman,  which  distress  was  held 
lawful. 
Interpretotionof      But  On  the  words  of  the  first  clause  there  have  been 

the  first  section.         .  ^'  w  -it  oao  /iL\ 

The  tenant's       Various  questions.    In  an  anonymous  case  in  1  Licon.  oCli),(6) 
feotfee  and  bis    it  was  moved  to  the  Court,  that  if  A.  grant  a  rent  charge  to 

B.,  the  rent  is  behind,  B.  dieth,  A.  enfeo£feth  C.  of  the 
lands  in  fee,  who  divers  years  after  enfeofied  £.,  and  it  was 
holden  by  Walmesley,  Periam,  and  Windham,  J.*s,  against 
Anderson,  C.  J.,  that  E.  should  be  chargeable  with  the  said 
arrearages  to  the  executors  of  B.  This  decision  is 
also  adopted  by  the  Court  in  Ognell's  Case,(c)  where  it  is 
said,  ^^  And  therefore  the  second  feoffee,  and  so  over  in 
infinitum,  shall  be  charged  by  force  of  this  act,  for  what 
reason  will  there  be  to  bind  the  first  feoffee  and  not  the 
second  feofiee,  and  so  of  all  others  ?  And  what  reason  will 
there  be  to  bind  only  the  immediate  heir,  who  shall  have  it 
by  descent,  and  not  any  other  mediate  heir  ?  Fer  otherwise, 
as  to  this  point,  the  statute  will  serve  to  little  purpose, 
especially  when  the  first  feofiee  may  alien  the  land  at  his 
pleasure,  and  all  the  sons  of  Adam  are  subject  to  dealh.** 
The  report  then  goes  on  to  explain  some  of  the  olher 
words  of  this  section.  ^'  Some  also  conceived  that  the 
second  feofifee  is  within  the  express  words  of  the  act ;  for 
although  he  is  not  in  *  by  the  grantor,*  yet  he  is  in  '  from 
him,*  for  ^from  him*  amounts  to  as  much  as  'under  him.' 
And  the  word  'and'  in  this  case  shall  be  taken  for  'or;' 
and  this  word  '  only'  was  added  only  to  this  purpose,  thai 
he  ought  to  claim  only  under  the  tenant  in  demesne  and  not 
paramount.  As  if  tenant  in  tail  makes  a  feofiment  in  fee 
and  dies,  and  the  discontinuee  charges  the  land  with  a  rent 

(a)  And  3  Leo.  263.  (6)  4  Co.  50.  K 
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in  fee,  and  afterwards  enfeoffs  the  issue  in  tail  within  age,    CHAP.  IX. 

so  that  he  is  remitted,  in  that  case  'only'  has  its  opera-      ohIn^tee'* 

tion,  for  now  the  issue  claims  by  title  paramount ;  but  if     bemedies. 

the  tenant  makes  a  feoffinent  in  fee  to  the  use  of  another, 

in  that  case  cestui  que  use  doth  not  claim  only  by  the 

feoffor,  but  also  by  the  statute,  and  he  is  not  in  the  per, 

and  yet  he  claims  under  the  feoffor,  and  that  was  the  intent 

of  the  act.     So,  if  the  tenant  makes  a  gift  in  tail,  and  the  Tenant  in  tail 

donee  dies,  the  issue  in  tail  is  within  this  statute,  for  he  ' 

claims  'only*  under  the  title  and  estate  of  the  tenant  in 

demesne,  although  he  does  not  claim  only  by  descent,  but 

also  per  formam  doni.    So  if  tenant  in  tail  be  the  remainder 

over  in  fee,  the  issue  in  tail  is  within  this  statute,  against 

the  opinion  in  Plow.  Com.  in  Manxel's  Case,  4,  b."     And, 

accordingly,  it  seems  to  have  been  admitted  by  the  Court  in 

the  reign  of  Queen  Elizabeth,  that  where  one  seised  in 

fee  granted  a  rent,  and  then  conveyed  the  land  charged  in 

tail,  the  tenant  in  tail  in  possession  was  liable  for  arrears 

accrued  in  the  lifetime  of  his  predecessor  the  first  donee 

in  tail,  (a) 

But  a  subsequent  case  is  not  altogether  in  accordance 
with  this  decision,  or  the  last  opinions  reported  by  Lord 
Coke.  In  Lord  Fairfax  v.  Lord  Derby,  (6)  the  Lord  Chan- 
cellor held  that  issue  in  tail  who  claim  not  under  but  para- 
mount are  not  liable  to  the  distress.  ''  It  is  true,**  he  says, 
''while  the  rent  charge  was  continuing  the  issue  in  tail  was 
liable  to  be  distrained  for  the  whole  arrear  which  had  been 
incurred  in  the  lifetime  of  his  ancestor,  but  that  was  sum- 
mum  jus,  and  the  new  remedy  given  by  the  statute  doth  not 
carry  it  so  far."  Therefore,  in  that  case,  where  one  tenant 
in  tail  suffered  a  rent  charge  \p  which  the  estate  was  sub- 
ject, payable  to  Lady  Derby,  to  fall  into  arrear,  and  then 
died,  relief  in  equity  was  refused  to  the  executor  of  Lady 
Derby  against  the  succeeding  tenant  in  tail  for  these  arrears, 
the  party  being  left  to  his  remedy  at  law,  if  there  were  any. 

It  was  held  by  the^  King's  Bench,  apparently  on  error 

(a)  Sir  W.  Coidell's  Exore.  v.  Clifton,  2  Leo.  162  j  3  Leon.  59. 
{h)  2  Vern.  612. 
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CHAP.  IX     from  the  Common  Pleas,  that  the  grantee  of  an  escheated 

oR';rm*s     copyhold  was  not  liable  to  be  distrained  on  for  the  aneara 

RBMBDims.     Qf  a  rent  charged  on  a  manor^  because  he  did  not  claim  the 

Qoestion  u  to    possession  by  and  from  the  tenant  who  ought  to  pay  it 

^^^  only,  but  also  by  the  custom,  which  was  paramount,  (a) 

In  Coke's  Copyholder,  Supp.  s.  21,  this  case  is  died 

under  the  title  **  Copyhold  lands  not  within  the  statute 

SS  Hen.  VIII.  of  renU."    Lord  C.B.  Gilbert(6)  combats 

this  general  position,  and  points  out  the  difference  of  opinion 

between  the  Courts  of  Common  Pleas  and  ELing's  Bench 

upon  this  point.     He  thinks  the  judgment  of  the  latter 

court  erroneous,  but  at  all  events  it  does  not  warrant  the 

position  that  copyholds  are  wholly  excluded  from  the  act. 

At  the  same  time,  in  Appleton  v.  Doily,  (c)  it  was  held^ 

that  the  statute  did  not  apply  to  copy  rents,  but  to  rents  out 

'  of  free  land. 

Thetemnttn         The  point  which  was  actually  considered  in  Ogneli's 

jjjy^j^^j^*'*  case  was  this : — One  seised  of  a  reversion  in  fee,  after  a 

term  of  thirty  years,  granted  a  rent  in  fee,  which  was  in 
arrear  when  the  term  expired.  The  grantor  made  a  feoff- 
ment in  fee  of  the  land  charged,  the  grantee  then  died,  and 
the  feofiee  demised  the  land  at  will.  It  was  adjudged  that 
the  grantee's  executor  might  distrain  upon  the  tenant  at 
will  for  the  arrears  of  the  rent  due  before  the  expiration  of 
the  term ;  for  that  the  tenant  of  the  feoflfee  claimed  by  and 
from  the  party  liable  within  the  meaning  of  the  act. 

There  is  also  a  case  of  Lambert  v.  Austin,  (d)  which  must 
be  noticed  here,  though  the  question  raised  in  it  was  not 
decided.  One  seised  in  fee  granted  a  rent  charge  to  A.  for 
life,  then  demised  the  land  to  B.  for  years,  and  granted  the 
reversion  to  C.  for  life,  ^he  rent  being  in  arrear,  the 
grantee  died,  having  made  the  defendant  his  executor. 
Then  the  term  having  expired,  the  remainderman  entered, 

(a)  Sands  and  Hampstone*!  Case,  2  Leo.  109. 
(6)  Ten.  187. 

(«)  Ydv.  135 ;  1  Br.  Ac  G.  102.  Mr.  Watkyns,  (2  Cop.  182, 196.)  expiesaes 
a  doubt  on  this  sul^ect. 
(d)  Cro.^  9312',  Oweo,  1 17. 
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and  the  grantee's  executor  distrained  for  the  arrears.  The 
Court  were  divided  in  opinion  whether  this  distress  was 
lawful.  It  was  contended  on  one  side  that  the  termor, 
who  took  the  profits  of  the  land,  was  the  tenant  answerable 
for  the  rent,  and  as  the  remainderman  did  not  claim  from 
him,  but  paramount,  he  was  not  liable  to  the  distress.  On 
the  other  side  it  was  said  that  the  freeholder  was  the  tenant 
within  the  meaning  of  the  act,  for  he  alone  could  give 
seisin  of  the  rent,  would  be  liable  in  an  assize,  or  could 
receive  a  release,  and  therefore  the  remainderman  who 
claimed  from  him  was  liable. 

When  executors  avow  for  the  arrears  of  a  rent  due  at  the 
testator's  death,  they  must  aver  that  the  land  continues  in 
the  seisin  of  the  tenant  in  whose  time  the  arrears  accrued, 
or  those  who  claim  under  him,  though  they  need  not  show 
how  he  is  seised,  for  that  may  be  mischievous  to  them  who 
are  strangers  to  his  title,  (a) 

It  is  obvious  that  there  is  no  provision  in  the  act  which 
will  extend  the  remedy  to  any  estate,  over  which  the 
grantor  could  not  exercise  a  controul.  Hence,  in  additi<m 
to  what  has  been  observed  with  reference  to  a  tenant  in 
tail,  it  may  be  added,  that  it  was  agreed  in  the  anonymous 
case  (b)  above  referred  to  in  Leonard,  by  all  the  justices, 
that  the  lord  on  escheat,  tenant  in  dower,  or  by  the  curtesy, 
should  not  be  charged,  because  they  do  not  claim  to  be  in 
by  the  party  only,  but  also  by  the  law.  And  Lord  Coke 
adopts  the  position  as  regards  the  lord  on  escheat,  (c) 

Neither  can  the  representatives  distrain  for  the  arrears  of 
any  rent  under  this  jstatute,  to  which  the  testator  or  intestate 
would  not  have  been  entitled.  And  therefore  it  was  agreed  by 
the  whole  Court,  that  if  A.  has  a  rent  in  fee  or  for  life,  and 
the  rent  is  in  arrear,  and  afterwards  A.  grants  over  the  rent  to 
another,  and  the  tenant  attorns,  and  afterwards  A.  dies,  his 
executors  are  not  within  this  branch,  for  by  the  said  grant 
over,  the  arrearages  were  lost,  and  were  not  due  to  the 
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No  estate  is 
charged  thereby 
which  the 
grantor  had  not 
a  contionl  over. 


The  representa- 
tives cannot  dis- 
train where  the 
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ceased  to  be 
cntiUed. 


(a)  Myles  ▼.  Wi!loughby»  Cio.  E.  547.         (c)  Co.  L.  162. 
(6)  Anon.  1  Leo.  303  ;  3  Leo.  263. 
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How  joint 
grantees  should 
distrain. 


testator  at  the  time  of  his  death,  as  the  statute  speak$« 
The  act  gives  no  remedy  when  the  testator  by  his  own  act 
has  dispensed  with  the  arrears,  but  when  they  were  due  to 
him  at  the  time  of  his  death,  and  by  the  act  of  God  be- 
come remediless,  (a) 

Vaughan,  C.  J.,  afterwards,  in  a  judgment  upon  the  case 
of  Dixon  V.  Harrison,  (b)  expresses  his  assent  to  this  reso- 
lution of  the  Court.  "  The  grantor,"  he  says,  *'  is  without 
remedy  for  the  rent  arrear  before  his  grant,  for  distrain  he 
cannot,  and  other  remedy  he  hath  not,  because  all  privity 
between  him  and  the  tenant  is  destroyed  by  the  attornment 
to  the  grantee,  and  he  hath  no  more  right  to  come  upon 
the  land  than  any  stranger.  And  a  regrant  back  to  the 
original  grantor,  and  a  new  attornment  on  the  part  of  the 
tenant,  will  not  give  him  a  right  to  distrain  for  the  arrears.** 
But  in  the  case  then  before  him  it  was  decided,  that  if  the 
grantee  of  a  rent  in  fee  levy  a  fine  to  the  use  of  himself  and 
his  wife  in  tail,  he  may  still  distrain  for  the  arrears  due  be- 
fore the  fine  was  levied.  It  seems,  however,  that  an  assign- 
ment of  the  rent  after  a  distress  had  been  levied  will  not 
affect  the  grantee's  right  to  avow  in  replevin,  (c) 

A  distinction  has  been  made  between  the  cases  where  the 
rent  was  extinguished  by  the  party's  own  act,  or  the  opera- 
tion of  law,  and  where  particular  estates  in  rents  expire 
or  determine.  The  arrears  in  the  former  instances  may  some- 
times be  recovered  by  an  action,  as  the  real  right  may  be 
turned  into  personalty,  though  the  right  to  distrain  be  lost.(<Q 
Upon  this  principle  it  has  been  thought,  that  if  a  rent  be 
granted  for  the  due  discharge  of  an  office,  the  grantee  can- 
not distrain  for  the  arrears  after  he  has  ceased  to  exercise 
the  office,  though  he  may  have  an  action  of  debt,  (e) 

Thus  far  as  to  the  representatives  of  the  grantee.  Some- 
what remains  to  be  said  as  to  joint  grantees,  with  regard  to 
whom  the  following  observations  may  be  made.  Where  the 
rent  is  held  in  coparcenary,  the  distress  should  be  made  in 

(a)  Ogneirs  Case,  4  Co.  50. 

(6)  Vaugb.  40  ;  Witherhead  v.  Harrison,  Sir  Tho.  Jon.  2..S.  C. 
(c)  Lawson  v.  Cook,  March.  103.  (d)  Ognell's  Case,  4  Co.  48. 

(e)  Dyer,  270,  pi.  23. 
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the  name  of  all^  and  the  avowry  should  be  joint  for  the 
whole  rent,  (a) 

Tenants  in  common  may  make  separate  distresses  for 
their  separate  shares,  and  if  there  be  one  distress  for  the 
whole,  they  must  sever  in  their  avowries  for  the  same.  (6) 

It  is  not  quite  clear  that  a  joint  tenant  can  distrain  for  his 
own  share,  because  his  interest  is  undivided,  yet  if  he  dis- 
train for  the  whole,  which  he  certainly  may  do,  he  must 
avow  for  his  own  interest  only,  and  make  cognizance  for  his 
companions,  since,  it  is  said,  the  avowry  is  in  law  in  the 
nature  of  an  action  and  a  demand  of  the  rent,  and  being  on 
the  right,  which  is  in  all,  the  Court  could  not  adjudge  a 
return  of  the  goods  to  him  alone,  (c)  The  survivor  of  two 
joint  tenants  may  distrain  for  all  the  arrears  due  at  the  death 
of  his  companion,  {d) 

The  coparcener  and  joint  tenant  who  distrains  may  ap- 
point a  bailiff  to  distrain  for  the  whole  rent  without  the 
assent  of  the  others,  though  perhaps  it  would  be  different 
if  there  were  an  express  dissent,  (e) 

Now  as  to  the  mode  and  manner  of  making  the  distress.  The  mode  and 
This  will  for  the  most  part  correspond  with  the  course  of  ^^^di« 
proceeding  where  rent  is  reserved  on  leases,  though  there  tren. 
are  a  few  points  in  which  there  is  a  difference. 

First,  with  reference  to  the  property  taken.  C.B. 
Gilbert (/)  says: — For  a  rent  charge  the  grantee  cannot 
distrain  a  stranger's  beasts  until  they  are  levant  and  cou- 
chant.  For  this  rent  doth  not  stand  upon  a  feudal  title  as 
the  rent  service,  but  it  is  said  to  be  against  common  right ; 
and  therefore  the  stranger's  beasts  must  be  so  long  resident 
on  the  lands  out  of  which  the  rent  charge  issues  that  notice 
may  be  presumed  to  the  owner  of  them ;  that  is,  they  must 


(a)  Otmo:  v.  Sheaf,  2  Lutw.  1211.    Page  v.  SteadmaD,  Garth.  364 ;  Salk. 
390  ',  Ld.  Raym.  64. 

(6)  Leigh  V.  Shepherd,  2  Br.  &  B.  465  ^  5  Mo. 297.  See  also  Gilb.  Dist.  161. 
(e)  Fallen  v.  Palmer,  5  Mod.  72, 150;  Garth.  328.    Anon.  12  Mod.  96. 
(d)  Hob.  208. 

(«)  Leigh  V.  Shepherd,  Robinaon  v.  Hofman,  4  Bing.  662 ;  1  M.  &  P.  474. 
(/)  Distresses,  38 ;  2  Leon.  7  ;  Roll.  Abr.  668. 
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be  lying  down  and  rising  up  on  the  premises  for  a  night 
and  a  day  without  pursuit  made  by  the  owner  of  them. 

It  must  be  understood  here  that  the  etttfe  escaped  into 
the  hmd  through  defect  of  fences,  for  if  they  be  there 
damage  feasant  they  may  be  distrained  at  once«(a) 

The  goods  of  the  tenant  of  the  land  cannot  be  taken  on 
a  distress  for  a  rent  granted  subsequently  to  the  creation  of 
the  tenancy,  but  they  are  liable  for  one  granted  previously*  (b) 
And,  therefore,  where  lands  subject  to  a  rent  are  leased, 
and  the  lessor  covenants  to  keep  the  lessee  harmless,  thou^ 
the  latter  ought  not  voluntarily  to  pay  the  rent,  yet  if  he 
be  compelled  by  distress,  the  covenant  will  be  broken.  («) 
Whq;e  there  is  an  existing  charge  on  the  premises,  and 
the  lessee  pays  the  rent  to  prevent  a  distress  which  is 
threatened,  he  may  set  it  off  in  discharge  of  his  own  rent, 
though  his  lessor  had  not  created  the  charge,  (c/) 

But  though  the  tenant's  property  may  not  be  distrained 
for  the  arrears  of  a  subsequent  rent,  the  grantor's  may  if  it 
be  found  upon  the  land,  (e) 

Where  lands  subject  to  a  rent  oome  into  the  possession 
of  the  crown,  no  distress  can  be  made  Uiereon,  because  of 
the  prerogative,  though  the  rent  is  demandable.  But  if  th^ 
lands  be  granted  .out  again,  the  property  of  the  grantee 
thereof  would  be  liable  to  die  distress  for  all  the  arrears.(/) 

It  has  also  been  determined  that  the  goods  of  a  copy- 
holder cannot  be  taken  in  distress  for  a  prescriptive  rent 
charged  on  the  manor  if  they  have  not  been  accustomed  to 
be  distrained,  because  the  copyholder  is  in  by  prescription 
as  well  as  the  owner  of  the  rent,  and  therefore  it  cannot  be 
shown  that  the  charge  was  before  the  copyholder's  estate 
began,  (ff) 

Anciently,  when  goods  were  taken  on  a  distress  they  re- 
mained as  a  pledge  to  compel  the  party  distrained  upon  to 

(a)  Vin.  Abr.  Distress,  I.  42. 

(6)  RoU's  Abr.  669 ;  Com.  Dig.  Dktnu,  B.  3.  Reynald  ▼.  Coksley,  Roll 
Abr.  672. 
(«)  Hannam  v.  Redman,  3  Salk.  lOd. 
(d)  Taylor  ▼.  Zamira,  6  Taunt.  524 ;  2  Marsh.  220. 
(«)  Brownl.  32.  (/)  I  Leon.  191 ;  Sav.  125. 

ig)  Cannon  ▼.  Turner,  Roll's  Ab.  669. 
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pay  the  rent  But  the  statute  S  W.  &  M.  c.  5,  allowed 
them,  when  taken  for  arrears  of  rent  reserved  and  due  upon 
a  demise^  lease  or  contract^  to  be  sold.  The  4  Geo.  II. 
c.  28,  s.  5,  gives  the  grantee  of  a  rent  seek  the  same 
remedy  by  distress  as  lessors  have  for  rent  reserved,  which 
was  the  power  of  sale  allowed  by  the  statute  of  W.  &  M, 
But  this  statute  does  not  mention  rent  charges.  And  the 
11  Geo.  II.  c.  19,  s.  8,  whereby  landlords  were  authorized 
to  distrain  and  dispose  of  corn,  grain  or  other  produce 
growing  upon  the  land,  did  not  extend  beyond  the  case  of 
landlord  and  tenant  It  has  been  doubted  how  far  the 
grant  of  a  rent  charge  alone  would  confer  a  power  to  sell 
the  goods  distrained,  and,  hence,  in  modem  deeds  there  is 
usually  inserted  a  covenant  that  the  grantee  shall  have  the 
like  powers  of  sale  that  the  lessor  has  for  his  rent  reserved. 
That  covenant  is  not  quite  adequate  in  all  cases,  as  appears 
from  a  case  (a)  lately  decided  on  a  writ  of  error  in  the  Ex- 
chequer Chamber.  There  power  was  given  to  detain, 
manage,  sell,  and  dispose  of  the  distress  in  the  same  man- 
ner in  all  respects  as  distresses  for  rents  reserved  on  leases 
for  years,  it  was  held  that  this  power  was  to  be  construed 
strictly,  and  was  satisfied  by  giving  it  the  force  of  the 
powers  granted  under  the  statute  of  W.  &  M.  without  ex- 
tending it  to  the  new  power  first  granted  by  the  11  Geo.  II. 
Hence  the  grantee  was  not  justified  in  distraining  and 
selUng  growing  crops. 

Suppose  property  be  taken  on  a  distress  for  a  rent,  can  Right  of  a 
the  grantee  of  a  previous  rent  make  any  claim  thereon  ?  The  grange  ®[*  F»- 

^  *  ^  ,  ,  TiouB  rent  over 

author  has  not  found  any  authority  on  the  point,  but  it  seems  goodtdiitnaned 
that  if  there  be  no  term  created,  there  is  nothing  in  law  to 
give  priority  to  either  grant,  in  reference  to  the  distress. 
The  goods  when  seized  are  in  the  custody  of  the  law,  and 
cannot  be  intermeddled  with.  Without  a  power  of  sale  they 
would  only  be  in  the  possession  of  the  grantee  as  a  pledge 
until  the  arrears  be  paid,  and  it  seems  that  the  case  would 
resemble  any  other  instance  where  property  is  pledged  to 


(a)  Miller  ▼.  Gieen,  8  Bing.  93;  2  Cr.  &  J.  142. 


384 


THE  LAW  OF  ANNUITIES 


CHAP.  IX. 

OF  THE 

orantef's 
remedies. 


Grantee  n^y 
distiRiii  for  pre- 
vious arrears 
after  he  has 
been  satisfied 
for  later  pay- 
ments. 


Power  of  dis- 
tress ceases  with 
the  rent* 


Remedies  bj 
action  or  suit  at 
law. 


secure  any  particular  debt,  it  is  not  affected  by  the  circum- 
stance of  the  pawner  owing  prior  debts.  If  more  than 
enough  be  taken,  the  second  party  who  distrains  would  be 
entitled  thereto,  but  it  is  difficult  to  see  how  he  can  enforce 
his  right. 

Where  a  term  has  been  created  to  secure  the  first  grant, 
the  entry  of  the  second  grantee  would  be  wrongful ;  but 
upon  this  the  reader  is  referred  to  page  229. 

This  point  also  deserves  to  be  noticed,  that  the  grantee 
may  distrain  for  rent  due  at  one  day,  though  he  has  already 
distrained  for  that  due  at  a  subsequent  period.  The  con- 
trary was  urged  on  the  authority  of  the  old  law  regarding 
an  acquittance,  considered  above  in  page  311;  but  the  Court 
drew  this  distinction,  that  the  acquittance  was  a  voluntary 
act,  but  the  avowry  not  so.  (a)  However,  this  does  not 
seem  very  satisfactory,  for  if  the  avowry  be  compulsory,  yet 
the  act  of  distraining  itself  is  not  The  decision,  however, 
stands  upon  rational  grounds,  the  tenant  has  not  discharged 
what  is  demanded  on  the  distress,  and  therefore  ought  to 
continue  liable. 

And  agreeable  with  this  decision  is  Fountain  v.  Guales,(i) 
where  it  was  held  that  the  distress  taken  for  one  year  did 
not  prevent  the  grantee  from  bringing  an  action  of  covenant 
for  the  arrears  of  a  previous  year. 

Subject  to  the  exceptions  above  detailed,  where  the  rent 
determines  by  the  act  of  God,  in  all  other  cases  the  power 
of  distress  ceases  with  the  continuance  of  the  rent,  and  the 
grantee  loses  this  remedy  for  whatever  arrears  may  then  be 
due ;  so  that  not  only  the  rent,  but  also  the  penalty  attached 
thereto  cannot  be  distrained  for.(c) 

Thus,  then,  the  entry  on  the  lands  charged,  and  taking 
of  the  rents  and  profits ;  the  retainer  of  the  value  of  the  an- 
nuity ;  and  the  distress  on  the  land,  are  the  remedies  which 
the  party  may  exercise  himself:  yet  these  remedies  may 
not  always  be  open,  or  it  may  not  be  advisable  to  adopt 


(a)  Palmer  v.  Stanage,  1  Lev.  43  ;  I  Sid.  44  ;  1  Keb.  95.  1 13. 

(fc)  Comb.  59.  (c)  Tutter  ▼.  Fryer,  Winch,  7. 
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them,  it  will  then  be  necessary  to  resort  to  a  court  of  law,  CHAP.  IX. 

and  the  remedies  attainable  through  such  intervention  may  orTi^b's 

now  be  discussed.  remidib*. 


In  the  first  instance,  where  an  annuity  has  been  granted  Against  the 
by  the  King,  which  can  hardly  take  place  in  modem  times,  ^^f  r^ft  or 
except  under  peculiar  forms,  as  against  the  King  himself,  naoMtransde 
there  is  indeed  no  express  remedy.  If  the  annuity  be  not 
paid,  the  King  cannot  be  sued,  for  he  is  amenable  to  no 
tribunal:  yet  the  law,  .assuming  that  the  King  does  not 
wilfully  refuse  to  do  right,  gives  the  party  entitled  a  species 
of  remedy  by  what  is  termed  a  petition  of  right,  or  a  mon- 
strans  de  droit,  the  latter  being  more  strictly  used  where 
the  party  has  a  patent  of  his  right,  the  former  being  of 
general  application  in  any  case  where  the  subject  has  suf- 
fered a  wrong  for  which  he  claims  redress  against  the  crown. 
In  these  proceedings  the  subject  only  points  out  to  the 
King,  or  rather  to  the  King's  courts,  the  right  which  he 
claims,  or  the  wrong  he  has  suffered,  and  the  presumption 
of  the  law  is,  that  when  the  King  is  satisfied  of  the  truth 
thereof  he  will  grant  redress. 

Besides  these  remedies  where  the  application  is  to  the 
King,  there  was  a  mode  of  applying  by  petition  to  the  Court 
of  Exchequer,  in  its  capacity  of  administrator  of  the  King's 
revenue.  Here  the  grantee  exhibited  the  patent  of  his 
grant,  prayed  that  it  might  be  enrolled,  and  that  the  Court 
should  issue  a  writ  to  the  treasurer  and  chamberlains  to 
execute  the  judgment  which  the  court  should  pronounce. 
Two  instances  of  this  have  been  preserved  in  Plowden's 
Commentaries,  one,  Sir  H.  Nevil's  Case  and  the  other  Sir 
Thomas  Wroth's;  but  in  the  celebrated  banker's  case,  (a) 
in  the  reign  of  William  the  Third,  the  same  redress  was 
sought,  and  the  legality  of  this  method  was  canvassed  at 
great  length,  and  with  great  difference  of  opinion.  The 
ultimate  decision  of  the  House  of  Lords  was  for  the  legality, 
but  it  does  not  appear  that  the  course  has  been  since  pur- 
sued.   At  preiient,  either  the  lords  of  the  treasury  are 

(a)  Rex  ▼.  Homsby,  5  Mod.  ^. 
C  C 


386 


THE  LAW  OF  ANNUITfES 


CHAP.  IX. 

OF  THS 

orantkb's 

BBMBOIBft. 

Against  the  offi- 
oera  of  the 

CTOWI1« 


"Where  they  an 
not  liable. 


ProoeediDgs  in 
ecclesiastical 
courts  for  the 
recovery  of 
church  pen- 
nons. 


memorialized,  or  an  application  is  made  to  parliament  in 
respect  to  what  may  be  considered  public  grants. 

Where,  indeed,  the  King  is  not  in  default,  but  the  money 
due  has  been  paid  over  to  the  officer,  who  is  appointed  to 
distribute  it  to  the  proper  claimant,  a  remedy  has  been  in 
some  cases  (a)  allowed  against  that  officer,  at  the  suit  of  the 
party  entitled.  But  if  there  arise  any  dispute  between  the 
crown  and  the  grantee,  even  after  the  arrears  have  been  de- 
posited with  the  officer,  the  latter  cannot  be  responsible 
personally  if  he  has  been  directed  by  the  crown  not  to  pay 
them  over. 

Where  the  officer  is  to  exercise  any  judgment  or  control 
over  the  funds  entrusted  to  him,  or  any  trust  is  reposed  in 
him  in  regard  to  their  management,  he  is  not  personally 
liable  to  an  action  at  the  suit  of  the  grantee  for  any  arrears, 
because  public  policy  will  not  allow  public  servants  to  be 
personally  responsible  for  public  liabilities  and  engage- 
ments. Therefore  it  was  decided  that  a  retired  clerk  of  the 
War  Office  could  not  maintain  an  action  of  assumpsit  against 
the  secretary  at  war  for  his  retired  allowance,  although  the 
latter  had  received  the  money. applicable  to  such  allowance.(6) 

Against  all  other  persons,  corporate  or  individual,  the 
grantee  may  proceed  for  the  arrears  of  an  annuity  as  for 
any  other  debt ;  but  a  pension  or  annuity  issuing  out  of 
any  ecclesiastical  property,  or  claimed  by  a  spiritual  person 
in  right  of  his  benefice,  may  be  sued  for  either  in  the  courts 
of  common  law,  or  in  the  ecclesiastical  courts,  at  the  election 
of  the  party  entitled,  (c)  And  it  is  said  by  Lord  Holt,  that 
if  a  pension  come  by  prescription  out  of  a  rectory  impro- 
priate, though  the  rectory  come  into  lay  hands,  yet  it  may 
be  sued  for  in  the  spiritual  court,  because  it  might  have 


(a)  Lidderdale  v.  Duke  of  Montrose,  4  T.  R.  248 ;  Priddy  v.  Rose, 
8  Her.  93. 

(6;  Gidley  ▼.  Lord  Palmeiston,  3  Br.  &  B.  275  ;  7  Mo.  91. 

(c)  P.  N.  B.  61 ;  Collier's  C.  Cro.  E.  675  ;  Dean  of  Norwich  v.  Dr.  Collins, 
Hard.  230  j  Anon.  1  Keb.  523  -,  Smith  v.  Bishop  of  Lincoln,  2  Keb.  439; 
34  and  35  Hen.  VIH.  c.  19. 


AND  RENT  CHARGES. 


S87 


commenced  by  a  spiritual  act,  and  otherwise  all  lay  impro-    CHAP.  IX. 
priators  would  be  free,  (a)  giiantee's 

In  the  2nd  Inst.  401,  Lord  Coke  draws  this  distinction,  rbmbdies. 
if  the  pension  have  been  assigned  for  commutation  of  tithe, 
it  is  suable  in  the  ecclesiastical  courts ;  but  if  it  be  claimed 
by  prescription,  or  be  granted  by  deed,  it  is  only  tryable  in 
the  common  law  courts.  But  this  distinction  does  not  seem 
to  have  been  generally  acted  upon; (6)  at  least,  if  the  pre- 
scription be  admitted,  the  spiritual  courts  have  conusance, 
if  not,  it  seems  indeed  that  they  cannot  try  the  suit,  because 
the  prescription  is  a  fisu^t  to  be  tried,  and  can  only  be  tried 
by  the  common  law  process  as  a  modus,  (c) 

If  the  party  once  bring  his  action  in  the  common  law 
courts,  he  cannot  afterwards  sue  in  the  spiritual,  because 
his  election  is  determined,  and  having  once  stated  it  to  be 
an  annuity,  he  cannot  afterwards  treat  it  as  a  pension,  (d) 

In  regard  to  the  amount  of  redress,  it  has  been  holden 
that  where  an  incumbent  is  sued  for  the  arrears  of  a  pension 
issuing  out  of  his  church,  he  is  answerable  for  the  arrears 
accrued  in  the  time  of  his  predecessor  as  well  as  his 

A  bishop  may  sue  for  a  pension  before  his  own  chan* 
€ellor.(/) 

Where  an  annuity  is  bequeathed  by  will,  payment  may 
also  be  enforced  in  the  ecclesiastical  courts,  as  of  any  other 
legacy,  if  it  be  charged  on  personalty,  as  on  a  term  for 
years  or  for  life,  but  not  if  it  be  charged  on  land  itself,  (g) 

Between  party  and  party  redress  is  afibrded  to  the  grantee 
at  kw  in  the  real  action  of  the  assize,  the  mixed  action  of  re-  Actioos  between 

partiei. 

(a)  Anon.  12  Mod.  397  ;  Sinjth  y.  ^shop  of  UdcoIh,  2  Keb.  489.  Philips 
v.Hmkfloop  1  Keb.  41. 

(6)  F.  N.  B.  51 ,  B.  52,  L. ;  Smith  y .  Wallis,  Salk.  58  ;  Smith  v.  Bishop  of 
Lincoln,  1  Vent.  3. 

(e)  Anon.  1  Vent.  266. 

Id)  Bany  v.  Tnvwmck,  I  Mod.  218]  F.  N.  B.  51  B. 

(e)  Trinity  Coll.  v.  Tunttal,  Cro.  £1.  810. 

(/)  Smyth  V.  Bishop  of  Lincoln,  2  Keb.  439. 

Q;}  Tooker  ▼.  Tocker,  ib.  95. 
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plevin,  and  the  three  personal  actions  of  annuity,  debt,  and 
covenant  Although  the  first  has  become  almost  obsolete, 
so  that  little  information  can  be  found  relative  thereto  in 
modem  times,  and  thus  a  fiur  inference  is  raised  that  infor* 
mation  is  not  required  upon  the  subject,  and  although  this, 
with  all  other  real  actions,  has  been  judiciously  proscribed 
by  the  Real  Property  Commissioners,  (a)  yet  it  would  not 
be  right  altogether  to  omit  it  in  a  treatise  like  the  present. 

Where  a  rent  is  granted  to  one  for  an  estate  not  less  than 
freehold,  and  he  has  been  ever  seised  of  the  same,  he  is 
entitled,  on  being  disseised  thereof,  to  bring  an  assize  of 
novel  disseisin  against  the  disseisor  as  in  the  ordinary  case 
of  land ;  (6)  and  if  his  ancestor  have  been  seised  and  he  have 
been  disseised  by  abatement,  intrusion,  or  otherwise,  he 
may  have  an  action  of  mort  d*ancestor,  or  a  writ  of  ayel  or 
cosinage,  or  indeed  any  of  the  forms  of  real  actions,  (c)  It 
is  absolutely  necessary  that  the  party  suing  out  this  writ,  or 
some  one  through  whom  he  claims,  should  have  had  seisin 
of  the  rent.  The  seisin  must  be  actual,  and  not  merely  a 
legal  construction ;  and  it  seems  that  payment  of  a  portion 
of  the  rent  by  the  tenant  voluntarily,  or  after  distress,  is  the 
proper  act  of  seisin,  (d) 

The  seisin  must  be  given  by  a  tenant  of  the  freehold  at 
least,  for  it  was  expressly  decided  in  Breddiman's  C.(e)  that 
seisin  cannot  be  granted  by  a  mere  tenant  for  term  of  years. 
At  the  common  law  it  was  sufficient  if  the  claimant  proved 
a  seisin  of  the  rent  by  payment  or  distress  at  any  time 
within  memory ;  but  it  is  enacted  by  the  SS  Hen.  VIII. 
c.  S.,  that  no  writ  of  right  shall  be  maintained  for  a  rent, 
annui^,  or  pension,  where  there  has  been  no  seisin  within 
sixty  years,  nor  a  possessory  action  on  the  seisin  of  an  an- 
cestor above  fifty  years  since,  or  on  the  demandant's  own 
seisin  after  thirty  years. 

The  assize  may  be  brought  against  the  disseissor  himself 

(a)  Ist  Rep.  prop.  1. 

(b)  Litt.  8.  233  ;  Lilly  *»  Treatise  of  Aiaize  of  Nov<J  Ditaeisin. 

(c)  Litt.  8.  235.  236.  (d)  lb.  &  Co.  Com. 
(e)  6  Co.  66  b.;  Cro.J.  142. 
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or  against  the  tenant  of  the  land.     If,  however,  the  writ  be    CHAP.  IX. 
sued  against  the  tenants,  since  the  grant  of  a  rent  charge  is '    oramw's 
against  common  right,  it  is  holden  necessary  for  the  de-     ^sMEniEa. 
mandant  to  name  all  the  tenants  of  the  land  chained  in  his 
writ,  and  if  he  omit  any  his  writ  fails,  (a)    So  it  was  held, 
that  where  the  rent  issued  out  of  two  acres,  and  the  tenant 
pleaded  joint-tenancy  with  a  stranger  in  one,  the  whole 
writ  abated.  (A) 

This  action  would  not  lie  for  rent  out  of  demesne 
lands,  {c) 


The  demandant  must  prove  the  disseisin  of  himself  or  his  ^»«»e«a  ^  *» 
ancestor,  according  as  he  alleges  it  in  his  writ.  Some  in-  guncesof  diB- 
^tances  of  disseisin  are  mentioned  by  Littleton  in  s.  333.  '^"'* 
As  if  the  grantee  go  upon  the  land  and  demand  the  arrears, 
and  the  tenant  refuse  to  pay  them,  or  be  not  ready,  or  be  not 
there  to  pay  the  rent,  the  former  is  held  to  be  disseised.  So 
payment  to  a  stranger  would  be  a  disseisin,  {ct)  But  the 
demand,  however,  should  be  made  at  the  precise  day  of 
payment,  because  although  there  would  be  a  disseisin,  if  the 
grantee  come  after  that  day,  and  it  be  not  paid,  yet  if  the 
tenant  had  been  on  the  land  at  the  appointed  time  ready 
to  pay,  and  no  demand  were  made  upon  him  then,  he  cannot 
be  treated  as  a  disseisor,  unless  a  personal  demand  be  after- 
wards made  upon  him.(^)  And  so  also  the  demand  ought 
to  be  on  the  land,  otherwise  the  reftisal  is  not  a  dis- 
seisin. (/) 

The  demandant  recovers  the  seisin  of  his  rent,  and  his  What  recovered 
arrears  and  damages,  and  the  costs  of  his  writ  and  of  his  ^°      ''"^' 
plea,  &c.,  and  if  after  such  recovery  and  execution  had,  the 
rent  be  again  denied  unto  him,  then  he  shall  have  a  redis- 
seisin,  and  shall  recover  double  damages,  (g) 

The  next  action  in  which  the  grantee  may  make  his  Replennoii 
claim  to  the  rent  is  the  mixed  action  of  replevin ;  in  which,  §^ 
indeed,  he  acts  the  part  of  defendant,  after  having  al- 

(a)  Bieddiman's  Cases,  6  Co.  58.  b.  (6)  Anon.  Dyer,  31.  b. 

(e)  Fitzb.  Ancient  Demesne,  41  *,  Dyer,  8.  a. 

(d)  Catts  V.  Wills ;  Dyer,  141.  (0)  Maund's  C.  7  Co.  20. 

(/)  Moirice  V.  Piince,  Cro.C.  521.  (g)  Litt  s.233. 
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CiiAF.lX.    ready  resorted  to  the  summary  redress  of  distraining;  yet, 
oBANTss's     as  is  well  known,  his  right  is  often  debated  and  determined 
BKMEDiE*.     Iq  |.jjjg  £^j^jj^  ^f  ^^^qq,    Upon  the  proceedings  in  the  avow- 
ries for  rents  the  following  points  in  pleading  may  be 
noticed* 
Which  he  de-         In  the  avowry  or  cognizance,  where  the  defendant  de- 
avowry!    ^       fends  the  distress  under  a  rent  charge,  he  must  set  out  the 
Pleading  there-  grant  of  that  rent,  and  deduce  the  title  to  himself,  or  the 

person  for  whom  he  has  distrained.  This  was  originally 
always  required,  but  the  statute  1 1  Geo.  11.  c.  19.  s.  SS,  had 
allowed  landlords  to  adopt  a  more  concise  and  general  mode 
of  pleading,  and  it  was  conceived  that  the  grantee  of  a  rent 
charge  was  also  privileged  by  this  act.  But  the  Court  of 
Common  Pleas  have  decided  that  he  is  not  within  it,  for, 
from  its  language,  it  could  only  apply  to  rents  issuing  out 
of  land  as  a  service,  which  a  rent  charge  is  not,  and  though 
it  was  urged  that  land  might  be  conveyed  in  fee,  and  a  rent 
be  reserved,  yet  it  was  answered  that  the  land  could  not  in 
such  case  be  said  to.be  enjoyed  at  that  rent  as  the  statute 
required,  (a)  This  decision  has  since  been  supported  by 
the  House  of  Lords,  in  a  case  of  Pluck  v.  Digges.  (b) 

It  had  been  holden  to  be  not  sufficiently  precise  to  plead 
in  an  avowry,  that  the  rent  is  granted  out  of  the  place  in 
question,  among  others,  without  describing  all  the  particular 
lands  charged;  because  it  was  urged  the  tenant  may  reply 
that  the  grantee  has  purchased  a  part,  and  thereby  extin- 
guished the  rent.(c)  But  in  a  subsequent  case  (d)  the 
point  was  ruled  differently,  and  Lord  Holt,  though  at  first 
inclined  against  it,  decided  that  the  avowry  was  sufficient. 
The  reporter  refers  to  the  precedents  of  avowries,  and 
points  out  a  distinction  where  the  rent  is  charged  upon  a 
manor  or  close,  or  entire  thing,  and  where  upon  divers 
things.  He  also  adds,  that  the  plaintiffcan  pray  oyer  of 
the  deed,  and  plead  a  purchase,  if  there  have  been  one* 


(a)  Bttlpit  V.  Clarke,  1  New  R.  66.  (6)  2  Dow  &  CI.  P.  C.  180. 

(c)  Tregaoy  v.  Fletcher,  1  Lord  Kaym.  154  ;  Oeby  v.  PuUen,  12  Mod.  319. 
{d)  Home  v.  King,  1  Lord  Raym.  644. 
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Wliere  the  avowry  states  that  a  certain  sum  is  in  arrear^    CHAP.  ix. 
and  only  claims  a  part  of  it,  it  is  held  that  the  avowant     oRAin-zE's 
must  show  that  the  rest  has  been  satisfied  or  discharged,      bbmbdiej. 
because  the  law  will  not  allow  distresses  to  be  multiplied 
for  the  same  sum.  (a)    And  the  same  rule  prevails  in  debt 
and  annuity,  because  actions  shall  not  be  multiplied  for  the 
same  demand.  (6) 

In  an  avowry  by  an  executor  for  rent  due  to  his  testator, 
he  is  not  bound  to  show  that  the  plaintiff  was  seised  of  the 
land  when  the  arrears  accrued,  or  that  he  claims  by, 
through,  or  under  the  tenant  at  that  time.  If  the  plaintiff 
be  not  liable  it  lies  upon  him  to  show  that  in  his  plea,  (c) 

A  husband  may  avow  alone  for  a  rent  devised  to  his  wife, 
or  due  in  her  right,  (d) 

A  rent  in  fee  must  not  be  pleaded  as  a  rent  for  life,  (e) 

When  a  rent  was  granted  on  an  equality  of  partition,  vvhen  leisiii  to 
although  it  was  customary  to  allege  a  seisin,  yet  the  allega-  ^  aW«ged. 
tion  was  not  material  nor  traversable,  since  the  title  and 
commencement  of  the  rent  was  by  the  deed.  (J^)    But  when 
the  be^ginning  of  the  rent  was  not  known,  it  was  necessary 
to  allege  a  seisin. 

The  22d  section  of  the  statute  11  Geo.  II.  c.  19,  gives  to  Double  cobu 
the  party  avowing  for  rents,  quit  rents,  reliefs,  heriots,  and  SSgnmtw.^ 
other  services,  double  costs,  but  it  has  been  held  that  this 
part  of  the  clause  also  does  not  apply  to  the  grant  of  a  rent 
charge,  (g) 

The  23d  section  of  that  act  requires  sheriffs  to  take  bonds  A  rej^vinboiid 
for  prosecuting  the  suit  with  effect  in  every  replevin  of  a  ^^\  distrew  for 
distress  for  rent ;  which  word  rent  is  there  used  generally,  »  »»*  charge 

(a)  Sir  John  Holt  ▼.  Sambach,  Cro.  C.  103 ;  Jobnson  v.  Baynea,  12  Mod. 
89  ',  Comb.  346.   See  3  Keb.  201,  contra. 

(6)  Anon.  12  Mod.  72. 

(e)  IIooI  Y.  Bell,  Lord  Raym.  172. 

(d)  Osborne  v.  Wiiienden,  1  Mod.  273 ;  2  Keb.  711 ;  Gravenor  v.  Wood- 
house,  9  Moore,  148.  (e)  1  Ventr.  142. 

(/)  Fawkener  v.  Bellbgham,  Cro.  C.  82 ;  Sir  W.  Foster's  C.  8  Co.  128  ; 
Gilb.  Distr.  155. 

(g)  LindoD  ▼•  Collins,  Willes,  4t(9 ;  Leominster  Canal  Company  v.  Norris, 
7  T.  R.  500 ;  Same  v.  Cowell,  1  B.  &  P.  214. 
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without  any  qualification  as  in  the  previous  section.  It  was 
contended^  however,  that  as  that  section  had  been  holden 
not  to  apply  to  a  rent  charge,  and  the  whole  act  clearly 
referred  to  cases  between  landlord  and  tenant,  a  replevin 
bond  on  a  distress  for  a  rent  charge  was  not  warranted  by 
the  act  The  court  decided,  that  though  the  restricted 
construction  was  proper  in  the  former,  which  was  a  penal 
clause,  yet  that  on  this,  a  remedial  clause,  they  were  justi- 
fied in  putting  a  liberal  construction.  Therefore,  the  word 
rent  not  being  qualified  or  restrained  by  the  act,  the  replevin 
bond  was  valid,  (a) 

The  grantee  has  also  three  personal  remedies  on  the 
grant,  as  already  observed, — ^the  actions  of  Annuity,  of 
Debt,  and  of  Covenant     The  action  of  Annuity  has  been 
almost  entirely  disused  for  a  long  time,  and  indeed  is  one 
of  those  whose  abolition  has  been  recommended ;  but  with 
great  deference  to  the  learned  Commissioners  of  the  common 
law,  if  difierent  forms  of  actions  be  retained,  this  action, 
slightly  modified,  might  be  restored  to  practice  with  no 
small  advantage.    It  is  an  action  which  enables  the  grantee 
to  claim  his  annuity  and  the  arrears  that  may  be  due,  at  the 
time  when  the  writ  is  sued  out ;  and  if  he  establish  his 
claim,  the  court  adjudges  him  to  recover  his  annuity,  the 
arrears  due  as  claimed  in  his  writ,  those  which  accrue 
before  the  judgment  is  signed,  together  with  the  damages 
he  may  sustain  by  the  non-payment  of  the  annuity,  to  be 
assessed  in  some  cases  by  the  court,  in  others  by  the 
jury.  (6)    This  judgment  remains  as  a  security  for  the  due 
payment  of  the  annuity  in  future,  which  can  never  again  be 
called  in  question  by  the  defendant,  or  any  person  claiming 
by  or  through  him.  (c)   During  the  space  of  a  year  after  the 
judgment  the  plaintiff  may  take  out  the  usual  writs  of  exe- 
cution.  After  that  time,  he  or  his  representatives,  personal 
or  corporate,  may  have  a  scire  facias  on  the  judgment  for 
the  amount  already  adjudged,  in  the  event  of  its  not  having 


(c)  Short  V.  Hubbaid,  2  Bing.  349  ;  9  Mo.  667. 

{h)  D>er,  377  ;  Moorr,  88.  (r)  Higgin's  C.  6  Co.  46 ;  Co.  L.  145.  a. 
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been  discharged,  (a)  and  he  also  for  the  payments  which     CHAP.  IX. 
accrue  from  time  to  time  after  the  judgment,  but  it  is  the     grantee's 
better  opinion  (6)  that  the  representatives  must  bring  a  fresh      rembdies. 
writ  of  annuity  for  the  arrears  accumulated  after  the  death. 
To  this  scire  facias  the  defendant  may  plead  payment  or 
any  other  matter  which  shall  controvert  the  plaintiff's  right 
to  the  payments  he  claims  in  this  writ.   And  hence  Rolle(c) 
thought  that  the  scire  facias  should  be  required  in  all  cases, 
whether  a  year  had  elapsed  or  not,  but  the  old  authorities 
are  agunst  him,  and  the  plaintiff  has  his  year  without  it, 
except  indeed  in  one  instance.     If  the  judgment  be  reco- 
vered against  a  spiritual  person,  as  a  charge  on  his  benefice, 
who  dies  within  the  year,  there  must  be  a  scire  facias  to 
revive  it  against  his  successor. 

On  a  scire  facias  on  a  judgment  in  annuity,  the  defendant 
cannot  demand  oyer  of  the  annuity  deed,  because  he  is  not 
bound  thereby,  but  by  the  judgment,  (rf) 

At  the  common  law,  process  of  outlawry  did  not  belong 
to  this  action,  but  it  is  given  by  28  Hen.  VIII.  c.  14. 

As  annuity  was  a  personal  action  only,  (e)  it  would  not  It  would  not  lie 
lie  for  a  rent  which  is  a  portion  of  the  realty,  and  hence  it 
has  been  already  remarked,  that  the  bringing  this  action 
was  evidence  of  an  election  between  a  personal  and  a  real 
charge.  (/)  If,  therefore,  it  should  appear  from  the  grant, 
as  set  forth  in  the  writ  or  declaration,  that  a  rent  only  has 
been  granted,  ai)d  not  an  annuity,  the  action  cannot  be 
supported.  But  the  Courts  will  not  infer  this  from  a  mere 
inaccuracy  of  expression,  {g) 

Where  the  rent  is  granted  in  satisfaction  of  a  real  right, 
the  grantee  cannot  elect  to  treat  it  as  a  personal  grant,  and 
therefore  cannot  bring  a  writ  of  annuity  on  the  deed  which 
creates  it.  (A) 

(a)  Peit.  Devise,  s.  499 ;  Bro.  Ab.  Annnitie.  17.  (6)  Dyer.  376.  b. 

(c)  Abr.  Annuitie.  {d)  Bro.  Abr.  Momtrans  de  fait. 

(0  Morrice'i  C.  2  K«b.  200 ;  Bodwell  v.  Bodwell,  Cro.  C.  171 ;  Sir  W.  Jo. 
214.  (/)  Dyer,  221.  b.  227. 

(g)  Bodwell  y.  Bodwell,  Sprint  v.  Hicks,  2  Bub.  148;  Hope  ▼.  Colman, 
2  Wils.221  ;  Alfred  v.  Newel,  3  Keb.  806. 

(A)  Co.  L.  146.  a  ;  Roll.  Abr.  227. 
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The  plaintiff  could  only  recover  to  the  extent  of  the  de- 
mand in  the  writ,  and,  therefore,  where  he  claimed  the 
arrears  to  Michaelmas,  and  a  quarter  was  due  at  the  Christ- 
mas before  the  writ  was  sued  out,  although  he  recovered 
the  arrears  accruing  during  the  writ,  it  was  held  he  could 
not  recover  the  quarter  due  at  Christmas,  it  being  presumed 
to  have  been  paid,  (a)  Still,  where  the  judgment  was  en- 
tered for  too  much,  the  Court  held  that  the  miscasting  was 
only  a  clerical  error  which  did  not  defeat  the  judgment.  (A) 

As  the  principal  part  of  the  judgment  in  tliis  action  is 
the  recovery  of  the  annuity,  though  the  defendant  should 
prove  that  there  are  no  arrears,  still  the  plaintiff  would  have 
judgment  of  his  annuity,  (c)  And,  hence,  when  the  annui^ 
is  determined,  this  remedy  cannot  be  adopted.  So  far  is 
this  principle  acted  upon,  that  if  the  annuity  cease  during 
the  pendency  of  the  action,  there  is  immediately  a  discoor 
tinuance  thereof,  and  the  writ  is  gone.(d) 

At  the  same  time,  it  is  held  by  the  Court  in  Digg*s 
Case,  (e)  that  the  action  is  not  mdntainable  before  there  have 
been  some  arrears ;  and,  therefore,  it  is  said  to  have  been 
customary  to  allege  arrears  although,  in  truth,  there  were 
none. 

It  must  not  be  supposed  that  the  grantee  is  deprived  of 
all  remedy  when  the  writ  of  annuity  fails  him,  the  nature  of 
his  remedy  only  is  changed.  The  arrears  which  may  then 
be  due  form  a  certain  ascertained  sum,  and  the  proper 
remedy  by  the  old  law  for  the  recovery  of  certain  and  fixed 
demands,  was  an  action  of  debt  Debt,  therefore,  is  the 
proper  action  for  the  arrears  when  the  annuity  has  deter- 
mined, though  an  action  of  covenant  may  be  brought  in 
some  cases.  (/)  It  seems  to  be  immaterial  whether  the 
annuity  have  been  personal  or  real;   in  either  case  the 

(a)  Franks  v.  Stukeley,  Roll.  Abr.  Annuitie,  G.  3;  Clotvrorthy  t.  Clot- 
worthy,  Cro.  C.  436. 

(b)  Trewionard  v.  Skewys,  Dyer,  65»  b. 

(c)  Roirs  Abr.  Annuitie,  G. 

(d)  Backhooae  and  Spencer's  Case,  3  Leon.  51. 
(t)  Moore,  134. 

(/}  Bro.  Ab.  Dett  121, 144 ;  Annuitie,  132  ;  Dyer,  21,  a. 


mm 


AND  RENT  CHARGES.  S95 

« 

arrears  on  its  determination    are   recoverable    in  debt     CHAP.  IX. 
Though  the  rent  have  been  granted  originally  with  a  pro-     o«ANm'g 
viso  that  the  grantor's  person  shall  not  be  charged,  yet  an      bektois. 
action  of  debt  may  be  maintained  against  his  executor  for 
the  arrears  due  at  his  death,  otherwise  he  would  be  without 
remedy,  (a) 

But  while  the  annuity  or  rent  is  in  continuance  an  action  But  not  while 
of  debt  is  not  maintainable,  (6)  because  a  writ  of  annuity  is  ^^^^^^^' 
the  proper  remedy  for  the  former,  and  the  judgment  must 
be  for  damages  which  are  uncertain,  and  because  in  the 
ease  of  a  rent  it  is  a  real  right  which  cannot  be  claimed  in 
a  personal  action,  but  is  the  proper  subject  for  an  assize. 
Accordingly,  it  was  decided  in  Lillingston's  Case,  (c)  that 
debt  was  not  maintainable  for  the  arrears  of  a  rent  by  the 
creditor  under  an  extent  on  a  statute  acknowledged  by  the 
grantee,  who  had  released  the  rent  to  the  tenant  of  the 
land,  because,  as  the  release  did  not  operate  against  the 
creditor,  the  rent  continued  as  far  as  he  was  concerned. 

C.  B.  Gilbert,  in  his  treatise  on  Tieht,(d)  confines  this  That  is  if  it  be 
restriction  to  life  annuities,  for  he  says,  that  on  an  annuity  ^iaia.^^*" 
for  years  the  grantee  may  have  an  annuity  for  the  whole, 
or  debt  for  each  separate  payment,  as  he  may  upon  the 
grant  of  a  rent  charge  for  years,  because,  being  in  the  form 
of  a  chattel,  it  gives  the  grantee  the  double  remedy. 

But  when  a  rent  has  been  granted  for  a  term'Of  years.  Whether  debt  is 
as  an  assize  will  not  lie  where  there  is  not  ah  estate  of  free-  reot°graatedfo? 
hold  at  least,  it  has  been  a  question  how  far  the  grantee  can  7^^  certain. 
maintain  debt  for  the  arrears  during  the  continuance  of  the 
term.      In  Tanfield's  Case,(e)  it  was  agreed  by  all  the 
judges,  that  the  action  was  not  maintainable,  but  afterwards, 
in  Brown  v.  Pendlebury,(y*)  where  it  was  objected  that  a 
writ  of  annuity  was  the  proper  remedy,  the  Court  held  that 

(a)  Newdigate  v.  Capell,  Dyer,  S27.    See  also  6  Ck>.  41. 
(6)  Com.  D.  Dett.  (A.  7) ;  Gilb.  Debt  I.  c.  2. 

(c)  7  Co.  38. 

(d)  Book  I.  c.  3 ;  and  the  distinction  is  admitted  in  Webb  v.  Jiggs,  4  M. 
&  S.  114. 

(e)  Cro.  E.  3.  (/)  Cro.  E.  268. 
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debt  did  liCi  it  being  a  grant  for  years,  for  it  was  in  the 
nature  of  a  special  contract.  Again,  the  doubt  was  ex- 
pressed in  Brendioss  v.  Phillipps.  (a)  where  Yelverton,  J., 
held  that  the  action  could  be  supported,  but  Fenner,  J., 
doubted,  and  no  judgment  was  given.  In  Lucas  t.  Fol- 
wood,(i)  Williams,  J.,  says  expijpssly,  that  debt  will  not  lie 
for  an  annuity  for  years  while  the  term  continues.  And  a 
similar  opinion  was  stated  by  Lord  Holt,  in  Davis  ▼. 
Speed,  (c)  See  also  Tyndale  v.  Harrington,  (cT)  where  the 
same  objection  was  taken  in  arrest  of  judgment,  but  was 
not  decided.  Yet,  in  a  case  of  Pilton  v.  Darby,  (e)  it  was 
determined,  on  the  authority  of  Browne  v.  Pendlebury,  that 
the  grantee  might  avail  himself  of  this  action.  It  is  seen 
above  that  C.  B.  Gilbert  thought  this  action  maintainable, 
and  indeed  made  no  doubt  of  it. 
Cmw  where  But  there  are  some  cases  where  the  anA^iity  continues, 

able  Uio^  the  ^^^  Y^^  ^^  action  of  debt  is  maintainable  for  the  arrears; 
annuity  con-      ^g  where  the  annuity  is  one  of  inheritance,  on  descent  or 

devise  the  heir  or  devisee  cannot  claim  the  arrears,  and  the 
executor  has  no  title  to  the  annuity ;  the  latter,  therefore, 
can  maintain  debt  for  the  arrears  due  at  the  decease  of  the 
testator.  (/)  Thus,  also,  in  the  instance  stated  in  Roll's 
Abr.  Dett  I.  cited  from  19  Hen.  VI.  4^.  Where  grantee 
in  fee  of  an  annuity  grants  it  over  for  a  term  of  years,  after 
the  term  expires  the  lessee  shall  have  debt  for  any  arrears 
then  due,  because  he  has  no  other  remedy.  But  in  these 
cases  it  is  apparent  that  the  portion  of  the  annuity  carved 
out,  either  for  the  term  of  life  in  the  former,  or  of  years  in 
the  latter,  has  determined  before  the  action  of  debt  is 
brought,  although  the  remainder  of  the  annuity  may  be 
continuing. 

Again :  if  an  annuity  be  payable  to  a  parson  or  preben- 
dary, who  resigns  or  dies,  leaving  arrears,  he  in  the  former 
instance,  or  his  executor  in  the  latter,  may  have  debt  for 


(a)  Cro.  £.  895. 

(b)  1  Buls.  151. 

(c)  5  Mod.  144. 


<d)  Style  163. 
(0  Comb.  57. 
(/)  Bro.  Ab.  Annuitie,  46. 
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iiHch  arrears,  as  it  is  evident  the  annuity  has  ceased  in  chap.  dc. 

regard  to  him  personally,  (a)  orIotm'i 

The  grantee  may  have  an  action  of  debt  for  collateral  hkmkdiei. 
liabilities,  as  for  a  penalty,  though  the  annuity  be  still  con- 
tinuing, (b) 

Although  at  the  common  law  the  executor  or  adminis-  Provisions  of 

^1  .111-  .  i*  1  1  .  32  Hen.  VIII. 

tarator  of  the  grantee  was  entitled  to  bring  an  action  of  debt  c.  37,  regarding 
for  the  arrears  due  at  the  death  of  the  inrantee,  he  could  ^^^*  ^  «*: 

^  '  ecutora  and  ad- 

not  if  the  annuitant  were  alive,  because  the  rent  was  con-  ninistnton. 
tinuing.  The  statute  3S  Hen.  VIII.  c.  37,  the  provisions 
of  which  were  fully  stated  above,  in  p.  369  et  seq,^  extends 
the  remedy  by  debt  to  this  case,  and  reiterates  the  common 
law  right  to  the  action  in  the  other.  The  reader  is  referred 
to  the  interpretation  given  to  that  statute  already  discussed, 
but  the  following  points  apply  more  particularly  to  this 
action : — 

The  statute  gives  the  action  of  debt  against  the  tenant 
that  ought  to  have  paid  the  rent  so  being  behind  in  the 
lifetime  of  the  testator,  or  against  the  executors  and  ad- 
ministrators of  the  said  tenant  Upon  this  it  was  con- 
tended in  Bingham  and  Parkhurst's  Case,  (c)  that  the 
remedy  is  not  given  against  a  tenant  not  in  possession, 
and,  therefore,  that  if  the  tenant  grant  a  lease  for  years, 
tiie  lessee  may  be  liable  for  arrears  accruing  during  the 
term,  but  the  lessor  is  not  This  was  denied,  and  the  point 
WJ6A  not  decided. 

On  the  other  hand,  where  an  executor  brought  an  action 
of  debt  on  this  statute  against  the  occupier  of  the  land,  it 
was  objected  that  it  would  not  lie  except  against  the  tenant. 
According  to  the  report  judgment  was  stayed ;  and  RoUe 
doubted  of  the  case,  but  inclined  against  the  plaintiff.  (</) 

The  action  should  be  brought  against  aU  the  pernors 
of  the  profits,  but  if  it  be  against  one  alone,  he  can  only 
take  advantage  of  the  objection  by  a  plea  in  abatement  {i) 

(a)  Ogiwirs  Case,  4  Co.  49.  (h)  Dyer,  23,  Maig. 

(c)  litt.  R.  93. 

(d)  Dunshy.  Smith,  Al.  62  ;  Style,  139,  146. 
(<)  Duppa  ▼.  Mayow,  1  Saand.  281. 


396  THE  LAW  OF  ANNVITIES 

CHAP.  IX.  And  where  a  husband  is  seised  of  land  in  right  of  his 

**'  ™*,  wife,  which  is  charcred  with  a  rent  charge,  the  action  for 

BBMSDIB8.  the  rent  arrear  should  be  brought  against  hun  alone,  by 


reason  of  his  taking  the  profits,  (a) 

This  action  is  local,  and  must  be  brought  in  the  county 
where  the  lands  lie,  because,  when  the  contract  is  deter- 
mined, the  charge  is  only  by  reason  of  the  pernancy  of 
the  profits,  (b) 
It  U  inmatciial  The  law  being  established,  that  debt  would  not  lie  fcn* 
is  created,  debt  the  annuity  or  rent  for  life  or  in  fee  while  it  has  conttnnanre, 
will  Dot  he.  1^  distinction  has  lately  been  urged  between  rents  or  an- 
nuities created  by  a  common  law  conveyance  and  those 
which  take  effect  firom  the  statute  of  wills.  In  the  latter 
case  it  was  said  that  the  real  remedy  of  the  assize  was  not 
open  to  the  grantee,  and  therefore  he  would  be  without 
remedy  if  he  could  not  maintain  this  action.  But  the 
Court  of  King's  Bench  decided  that  there  was  no  ground 
for  this  distinction,  for  that  the  party  would  have  a  remedy 
'by  assize  to  recover  his  annuity,  and  Brediman's  Case, 
6  Co.  56,  b.,  was  cited  where  an  assize  was  brought  for  an 
annuity  devised  by  will.  Again :  the  statute  8  Ann.  c.  14, 
was  referred  to,  as  having  given  the  remedy  in  this  case, 
which  statute  enacts,  in  section  4.  that  persons  having  rent 
in  arrear  upon  a  lease  or  demise  for  life  or  lives  may  have 
an  action  of  Aebt  for  such  arrears.  But  the  Court  held 
that  this  only  applied  to  the  case  of  rent  due  firom  a  tenant 
holding  by  lease  or  demise  under  the  landlord,  which  was 
not  that  case,  there  being  no  such  privity  between  the 
devisee  of  the  land  and  the  devisee  of  the  annuity  charged 
thereupon,  as  between  a  lessor  and  his  lessee,  (c)  This 
case  was  supported  subsequently  by  the  Court  of  Common 
Pleas  in  Kelly  v.  Clubbe,(d)  where,  however,  the  plaintiff 
avoided  stating  that  the  grantor  had  an  estate  of  fi-eehold 
in  the  lands,  but  alleged  that  the  defendant,  who  was  also 

(a)  Billingawoith  v.  %)eaman,  11  Mod.  160. 

(6)  Pine  v.  CouDteis  of  Leioetter,  Hob,  37 ;  Harris  t.  Hairis,  3  Keb.  608 ; 
MorriB  y.  Kiflm»  ib.  439, 534. 
(c)  Webb  V.  JiggB,  4  M.  &  S.  113.        (d)  3  Br.  6c  B.  130 ;  6  Mo.  336. 
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the  grantor,  had  received  the  rents  and  profits  of  the  pre*     CHAP.  IX. 
mises  to  the  plaintiff's  use.     The  Court,  however,  held      crIi™*i 
the  case  not  distinguishable  from  Webb  v.  Jiggs  in  prin-      rbmbpim. 
ciple,  that  it  must  be  taken  the  grantor  had  a  fee  in  the 
premises  when  nothing  appeared  to  the  contrary,  and  that 
the  circumstance  of  the  grantee's  taking  a  freehold  was  of 
itself  sufficient  to  bar  the  action. 

The  result  of  the  above  cases  gives  these  principles: — That  Result  of  the 
an  action  of  debt  cannot  be  maintained  by  the  grantee  of  a  J^]'*  ** 
freehold  rent,  however  his  title  may  have  accrued,  while 
the  rent  is  in  continuance.  But  after  it  has  determined  he 
may  have  this  action  for  any  arrears  then  due ;  and  whether 
it  be  determined  or  not,  his  executor  or  administrator  may 
mjdntain  it  for  any  arreai's  due  at  his  demise.  If  the  rent 
be  for  term  of  years  only,  the  better  opinion  appears  to  be, 
that  debt  is  maintainable  by  the  grantee  for  the  payments 
Aat  M\  due  before  the  term  has  expired. 

There  is  a  case(«)  which  came  lately  before  the  Court  of 
King's  Bench,  where  an  action  of  debt  was  brought  on  a 
bond  to  pay  an  annuity  to  one  for  life.  It  was  brought 
against  the  devisee  of  the  obligor's  land,  under  the  statute 
against  fraudulent  devises,  8  &  4  Will.  III.  c.  14,  and  the 
Court  held  him  not  liable,  because  his  estate  in  the  land 
had  ceased ;  but  the  objection  that  such  an  action  was  not 
maintainable  for  a  continuing  annuity  was  not  urged. 

The  point  decided  there  was,  that  as  the  bond  was  for 
payment  of  the  annuity,  and  there  was  no  penalty,  the 
devisee  was  only  liable  to  pay  the  annuity  while  his  estate 
in  the  land  continued.  If  it  had  been  secured  by  a  penalty, 
and  that  had  been  forfeited,  either  before  the  devisor's 
death  or  during  the  continuance  of  the  devisee's  interest, 
the  latter  might  have  been  liable  for  the  whole  amount  of 
the  penalty,  provided  the  value  of  his  interest  in  the  land 
was  equivalent 

At  present,  when  an  annuity  is  frequently  granted  by  a  Debt  on  bond 
bond  in  a  penalty  conditioned  for  the  due  payment  of  the  ^^^  ^ 

(a)  Morant  v.  Gougb,  7  B.  &  C.  206 ;  I  M.  &  R.  41. 
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CHAP.  IX.  annuity,  the  bond  becomes  forfeited  on  the  breach  of  that 

°'  ^"\'s  condition  by  default  of  payment,  and  the  obligee  may  sue 

BBMiDiEs.  in  debt  for  the  penalty.     Where  an  action  is  brought  on 

Such  bonds  are  ^uch  a  bond,  the  plaintiff  must  assign  breaches,  under  the 

wm  m^c^i   ^^^^  ^  *  ^  ^^^'  ^"'  ^-  *^>  *«  ^*«  holden  in  Collins  v. 
'  Collins,  (a)    And  on  judgment  for  the  plaintiff  on  demurrer, 

or  on  default  or  confession,  there  must  be  a  suggestion  of 
breaches  on  the  roll.  In  these  cases  the  judgment  by  the 
provision  of  that  statute  remains  as  a  security  for  the  an- 
nuity as  far  as  the  penalty  of  the  bond,  and  farther  breaches 
which  may  occur,  after  the  satis&ction  of  those  for  which 
the  action  is  first  brought,  may  be  recovered  thereon,  though 
a  scire  facias  must  be  sued  out,  calling  upon  the  defendant 
to  show  cause  why  he  should  not  satisfy  these  last  accrued 
arrears.  So  that  the  proceedings  appear  very  similar  to 
those  in  the  writ  of  annuity. 

ARjer  the  judgment  of  the  Court  in  Collins  v.  Collins,  two 
cases  occurred  in  the  Court  of  Common  Pleas,  where  a  sort 
of  equitable  discretion  was  exercised,  and  this  statute  was 
not  called  in  aid.  In  one,  Howell  v.  Hanforth,  (b)  where 
judgment  was  entered  up  on  a  warrant  of  attorney  given  to 
confess  judgment  on  an  annuity  bond,  and  execution  was 
sued  out  for  the  several  breaches  firom  time  to  time,  without 
any  scire  facias,  the  Court  directed  the  judgment,  to  stand 
as  a  security  for  the  annuity,  and  execution  to  be  taken  out 
firom  time  to  time,  as  might  be  necessary,  on  application  to 
the  Court.  And  in  a  subsequent  case  of  a  judgment  on  an 
annuity  bond,  the  judgment  was  ordered  to  stand  as  a 
security,  with  a  like  liberty  to  issue  execution  for  the 
arrears,  (c) 

Hence  it  was  thought  that  th|s  statute  did  not  apply  to 
annuity  bonds,  but  after  it  had  b0en  held  in  Roles  v.  Rose- 
well,  (d)  that  that  statute  was  compulsory  on  the  plaintiff,  it 
was  determined  by  the  Court  of  King's  Bench  that  the 
judgment  in  Collins  v.  Collins  was  correct,  and  that  on 
such  bonds,  after  judgment  for  the  plaintiff  on  demurrer,  he 

(a)  2  Burr.  820.  (c)  Ogilvy  ?.  Foley,  2  W.  Bl.  1111. 

(fr)  2  W.  Bl.  843.  (d)  5  T.  R.  538. 
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must  suggest  breaches  on  the  roll  and  proceed  according    CHAP.  ix. 
to  the  directions  of  the  act ;  {a)  which  decision  has  been     oBrNTEs's 
recognized  in  subsequent  cases^  and  the  practice  has  been     bememeb. 
conformable  with  it  {b) 

This  provision  of  the  statute^  which  requires  either  an  Rules  as  to  the 
assignment  or  a  suggestion  of  breaches,  has  created  some  aa^gn^nl'^or  ^ 
difficulty,  more  especially  in  eases  referring  to  annuities,  f^j^^*^  ^ 
It  is  fully  considered  in  the  learned  notes  to  the  last  edi- 
tion of  Saunders*  Reports,  and  the  following  is  extracted 
as  the  rule  from  vol.  ii.  p.  187  b,  note  (e): — 

**  Some  confiision  seems  to  have  arisen  in  the  course  of 
these  cases  from  a  want  of  due  attention  to  the  difference  be- 
tween 4n  assignment  of  breaches  under  the  statute,  and  a 
suggestion  of  them.  The  result  of  the  whole  seems  to  be 
this:  the  plaintiff  may  if  he  pleases  state  the  condition  of 
the  bond  in  his  declaration,  and  assign  several  breaches 
under  the  statute;  whereas  at  common  law  he  could  only 
assign  one.  Or  the  plaintiff  may  declare  on  the  bond 
generally;  in  which  case,  if  the  defendant  suffer  judgment 
by  confession  or  nil  dicit,  or  the  plaintiff  have  judgment  on 
a  demurrer,  either  to  his  declaration  or  to  any  plea  thereto, 
the  plaintiff  enters  a  suggestion  in  the  mode  detailed  in  the 
note  to  Gainsforth  v.  Griffith,  ante:{c)  if  the  defendant 
plead  any  plea  on  which  the  plaintiff  might  at  common  law 
have  taken  an  issue  in  his  replication,  without  assigning  a 
breach  of  the  condition  of  the  bond,  the  plaintiff  may  still 
take  such  issue,  and  may  enter  a  distinct  and  separate 
suggestion  of  breaches  under  the  statute;  but  he  cannot 
incorporate  such  issue  and  such  suggestion  in  one  and  the 
same  replication.  If  the  defendant  plead  any  plea  which 
made  it  necessary  at  common  law  for  the  plaintiff  to  assign 
a  breach  in  his  replication,  as  for  instance  general  perform- 
ance, the  plaintiff  must  still  assign  the  breach  in  his  replica- 
tion, with  this  difference,  that  now  he  may  assign  several 
breaches  under  the  statute,  whereas  at  common  law  he 

(a)  Wakot  v.  Goulding,  8  T.  R.  126. 

(fr)  WiUoughby   ▼.    Swinton,    6  East,  653 ;    Mnrray  v.  Earl  of  Stair, 
2  B.  &  G.  90.  "  (c)  1  Saund.  58." 
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CHAP.  IX.    could  only  assign  one.     If  only  one  breaeii  be  assigned 
cRANTiu's      *  replication,  it  is   not  necessary  to  state  it  in  terms 
REMBDIE8.      ]yQ  according  to  the  form  of  the  statute,  Tombs  v.  Painter;  < 
but  it  should  seem  if  more  than  one  breach  be  assigned 
must  be  so  stated.** 
A  let-off  may  be      There  seems   to  be  no  difference  between  debt  on 
action  on'aSi    annuity,  or  on  any  other  bond,  as  to  the  defendant's  pie 
bond.  It  was  doubted  whether  a  set-off  could  be  pleaded  to  su« 

a  bond,  and  it  was  argued  at  length  in  the  above  cited  ca 
of  Collins  V.  Collins,  (6)  but  the  Court  decided,  after  delibi 
ation,  that  such  a  plea  was  available  in  this  action. 

In  this  action  it  is  stated  by  Mr.  Archbold,  (c)  that  t 
defendant  may  obtain  a  stay  of  proceedings  on  payment 
the  arrears  and  costs,  and  giving  the  plaintiff  judgment  i 
the  action  as  a  security  for  the  future  payments. 
Covenant  on  the      The  third  action  which  the  grantee  may  adopt  is  cove- 
annuity  deed,     m^^t,  which  has,  indeed,  taken  the  place  of  the  old  action 

of  annuity,  though  it  does  not  possess  the  same  advantages. 
In  covenant,  the  grantee  declares  upon  his  deed  and  shows 
how  the  grantor  has  broken   his  covenant,  and  recovers 
damages  to  the  value  of  the  breaches  he  proves :  that  i: 
he  recovers  all  the  arrears  which  may  be  due  at  the  tim 
when  the  action  is  commenced,  but  no  more.     The  judf 
ment  does  not  remain  as  a  security  for  the  annuity  in  fiiturc 
but  a  fresh  action  must  be  commenced  on  each  subsequer 
default.     Here  there  is  a  disadvantage  in  comparison  wit 
the  action  of  annuity.     Still,  however,  the  determination  € 
the  annuity  pending  the  suit  would  not  aflect  this  action  t 
it  does  that. 
As  to  the  parties      Although  the  rules  which  govern  this  action  in  generr 
to  this  action-     ^^^  ^jg^  applicable  with  reference  to  this  particular  contrac 

yet  some  points  have  been  the  subject*  of  investigation  wit 
reference  to  the  parties  to  the  action. 

Thus,  in  Boscawin  v.  Cook,(d)  A.  granted  a  rent  charg 
to  B.  for  the  life  of  C,  habendum  to  B.,  his  heirs  an 

"  (a)  13  East,  I."  (6)  2  Burr.  820. 

(e)  2  Pract  206.    See  Moss  v.  Haxdy,  Banes,  288. 
(d)  I  Mod.  223 ;  2  Mod.  138. 
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«ssigns«  to  the  use  of  C.»  with  a  covenant  to  pay  it  to  the    CHAP.  ix. 
use  of  C.     The  rent  not  being  paid  to  B.  to  the  use  of  C,     onlJnl*^ 
it  was  held  that  B.  might  maintain  covenant  against  A.,  for     rbmedies. 
though  the  rent  charge  is  executed  in  C.  by  the  statute 
of  uses,  yet  the  covenant  being  collateral  remained  undis- 
charged.    And  where  a  rent  charge  was  granted  by  inden- 
ture,  which  contained  a  clause  empowering  the  grantee  to 
enter  into  the  lands  till  satisfied^  an  action  of  covenant  was 
brought  on  tlie  indenture  agunst  the  grantor*s  executor, 
who  pleaded  an  entry  upon  and  possession  of  the  lands. 
But  it  was  held  that  the  grantee  was  not  deprived  of  his 
remedy  on  the  covenant  thereby,  (a)     This  is  analogous 
with  what  has   been  above  mentioned  in  the  case  of  a 
distress  in  page  367. 

A  question  of  importance  has  arisen  on  this  point,  How  far  it  U 
namely,  how  far  the  action  of  covenant  will  lie  for  or  against  OT*andnrt^**  ^ 
an  assignee.  The  rule  of  law  is,  that  only  parties  to  a  assignees. 
contract,,  or  their  representatives,  can  avail  themselves  of, 
or  be  subject  to,  an  action  of  covenant,  unless  the  covenant 
relate  to  real  property,  and  be  necessarily  connected  with 
the  enjoyment  of  it,  in  which  case,  indeed,  it  is  said  to  run 
with  the  land^  and  whoever  is  entitled  to  the  ownership, 
or  to  the  possession  thereof,  may  claim  the  benefit,  or  be 
liable  to  the  obligation  of  any  covenant  of  such  a  nature, 
although  not  actually  a  party  thereto.  The  extreme  strict- 
ness of  the  common  law  is  modified  by  the  32  Hen.  VIII. 
c«  84,  which  gives  a  remedy  on  the  covenant  to  or  against 
parties  who  become  grantees  of  the  reversions  of  estates 
where  the  covenants  were  entered  into  by  or  with  the 
grantors  thereof. 

This  legal  principle  is  applicable  to  the  two  cases  of 
an  action  against  the  assignee  of  the  land,  and  by  the 
assignee  of  the  rent  In  regard  to  the  first,  the  doubt 
was  raised  by  Lord  Holt  in  Brewster  v.  Kidgell.(6)  That 
was  an  action  on  the  case,  in  the  form  of  a  feigned  issue, 
to   determine   whether  a  certain  rent  charge  was   pay- 

(a)  FouDUin  v.  Guavera.  2  Show.  333 ;  Skion.  14€. 
(ft)  U.  Raym.  317  ;  Salk.  IdS. 
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By  the  «nign«e 
of  the  rent. 


able  with  or  without  a  deduction  of  the  iand  tax.  The 
liability  of  the  defendant  to  pay  the  rent  was  not  otherwise 
disputed^  but  Lord  Holt  took  an  objection  not  noticed  by 
the  counsel,  nor  by  the  other  judges,  that  the  terretenant 
was  not  liable  to  an  action  on  the  covenant  to  pay  the  rent 
charge.  For  he  said,  "  If  the  tenant  in  fee  grants  a  rent 
charge  out  of  lands,  and  covenants  to  pay  it  without  deduc- 
tion for  himself  and  his  heirs,  you  may  maintain  covenant 
against  the  grantor  and  his  heirs,  but  not  against  the 
assignee,  for  it  is  a  mere  personal  covenant,  and  cannot 
run  with  the  land."  Lord  Raymond,  in  his  report,  adds, 
**  But  the  other  three  judges  seemed  to  be  in  a  surprise, 
and  not,  in  truth,  to  comprehend  this  objection,  and  there- 
fore they  persisted  in  their  former  opinion,  talking  of 
agreements,  intent  of  the  party,  binding  of  the  land,  and  I 
know  not  what."  Salkeld,  also,  after  stating  this  opinion 
of  Lord  Holt,  observes,  "  N.B.  That  was  his  own  opinion 
only,  the  other  three  held  that  the  covenant  cl\arged  the 
land."  Although  in  this  particular  case  the  objection  may 
have  been  ill-timed  and  improper,  yet  the  opinion,  so  fiir  as 
it  extends  to  the  non-liability  of  the  assignee,  seems  per- 
fectly tenable.  The  suing  in  covenant  is  clearly  an  election 
on  the  part  of  the  grantee  or  his  assignee  to  take  the  grant 
as  a  personal  annuity,  and  to  release  the  land,  and  thereby 
the  occupier  or  owner  thereof.  If  he  wish  to  hold  the  land 
liable,  his  remedy,  as  already  shown,  is  by  distress  or  entry 
on  the  land,  or  by  an  assize  or  an  action  of  debt  against 
the  pernor  of  the  profits  on  the  statute  S2  Hen.  VIII.  c.  37. 
But  on  the  second  point  an  expression  is  reported  to 
have  been  us^d  by  Lord  Holt,  which  is  perhaps  not  war- 
ranted by  legal  ^principles.  According  to  the  report  of  the 
above  case  in  12  Mod.  170,  he  observed,  "  I  make  no 
doubt  but  that  the  assignee  of  the  rent  shall  have  covenant 
against  the  grantor,  because  it  is  a  covenant  annexed  to  the 
thing  granted."  In  Lord  Raymond's  report,  indeed,  he 
does  not  say  that  the  assignee  mky  Ifave  this  remedy, 
but  indefinitely,  "  you  may  maintain  covenant  against  the 
grantor  and  his  heirs,  but  not  against  the  assignee  of  the 
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land'*  Whatever  may  have  been  Lord  Holt's  meaning, 
the  subject  has  been  lately  examined  in  a  case  (a)  before 
the  Court  of  King's  Bench,  and  it  was  determined  that  the 
assignee  of  a  rent  cannot  maintain  covenant  against  the 
original  grantor.  There  one  J.  B.  being  seised  in  fee  con- 
veyed to  the  defendant  and  T.  J.,  their  heirs  and  assigns, 
to  the  use  that  J.  B.,  his  heirs  and  assigns,  might  have  and 
take  to  his  use  a  rent  certain,  to  be  issuing  out  of  the  pre- 
mises, and  subject  to  the  said  rent,  to  the  use  of  defendant, 
his  heirs  and  assigns ;  and  defendant  covenanted  with  J.  B. 
his  heirs  and  (Msigns,  to  pay  to  him,  his  heirs,  and  assigns, 
the  said  rent,  and  to  build  within  one  year  one  or  more 
messuages  on  the  premises,  for  better  securing  the  said 
rent:  asd  J.  B.  demised  the  said  rent  to  the  plaintiffs  for 
1000  years.  The  plaintiffs  brought  an  action  of  covenant 
on  the  indenture  for  non-payment  of  the  rent,  and  for  not 
building  the  premises.  The  defendant  demurred,  and 
contended  that  the  action  was  not  maintainable  by  the 
assignee,  for  that  the  covenant  was  merely  personal  to  B., 
who  alone  should  have  covenant;  and  as  to  the  statute 
82  Hen.  VIII.  c.  34,  that  gives  to  grantees  of  reversions 
the  same  advantages  against  lessees  as  the  lessors  and 
grantors  had.  But  the  defendant  here  was  not  a  lessee,  nor 
were  the  plaintiffs  grantees  of  the  reversion.  Littledale, 
for  the  plaintiffs,  relied  on  these  observations  of  Lord  Holt. 
But  Lord  EUenborough  treated  them  as  extra-judicial,  and 
said,  "  putting  aside  that  dictum,  I  do  not  find  any  autho- 
rity to  warrant  the  position  that  this  covenant  runs  with  the 
rent  I  do  not  see  how  the  analogy,  as  it  regards  covenants 
which  run  with  the  land,  is  to  be  applied,  unless  it  be  shown 
that  this  is  land;  it  might  as  well  be  applied  to  any  cove- 
nant respecting  a  matter  merely  personal.  The  statute  of 
Hen.  VIIL  recites,  that  at  common  law  such  only  as  are 
parties  or  privies  to  any  covenant  can  take  advantage  of  it; 
here  is  neither  privity  of  contract,  nor  privity  of  estate,  the 
rent  is  reserved  out  of  the  original  estate."  Bayley,  J. 
''  The  argument  for  the  plaintiffs  loses  sight  of  the  convey- 
ance by  which  this  rent  is  created.     It  is  incorrect  to  state 

(a)  Milnes  v.  Branch,  5  M.  Ac  S.  411. 
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Covenant  on 
verance  of  land 
to  guaiantee 
aeaiost  a  rent 
cnarged  on  the 
whole  seems  to 
be  personal 
only> 


As  to  the  parties 
who  must  join 
in  the  action. 


it  as  a  rent  charge  granted  by  the  owner  of  the  fee ;  it 
being  a  conveyance  in  fee  by  B.  and  R.  to  the  defendant  to 
certain  uses,  one  of  which  is  that  they  shall  receive  the 
rent,  so  that  the  rent  arises  out  of  the  estate  of  the  feoffors. 
It  is,  therefore,  not  a  grant  by  the  owner  of  the  fee,  and 
the  covenant  is  a  covenant  in  gross."  Abbot,  J.,  concurred, 
and  judgment  was  given  for  the  defendant 

It  may  not  be  inappropriate  to  mention  here,  that  it  has 
been  decided  that  where  a  man  possessed  of  lands  subject 
to  a  rent  parts  with  a  portion,  and  covenants  to  keep  it  free 
from  the  payment  thereof,  the  covenant  is  personal,  and 
does  not  run  with  the  other  land  charged,  so  as  to  make 
that  liable  for  the  whole,  but  binds  the  heirs  if  they  have 
assets.  This  was  held  in  the  Exchequer,  (a)  though  there 
was  a  decree  in  a  subsequent  case  in  equity,  {b)  where  this 
rule  was  not  adhered  to;  and  see  also  Allen  v.  Givers^ 
Moor,  185. 

Another  question  in  this  action  of  covenant  on  annuity 
deeds  has  been  one  of  construction  in  the  application  of  the 
rule  of  law  which  divides  covenants  into  joint  and  several, 
and  requires  that  in  the  former  all  the  covenantees,  or  in  the 
event  of  death  the  survivors,  should  sue  jointly,  but  in  the 
latter  the  several  covenantees  or  their  representatives  should 
sue  separately.  The  distinction  depends  entirely  upon  the 
nature  of  the  interest^n  the  subject  of  the  covenant  which 
the  parties  possess ;  where  that  is  joint  the  covenant  is  also 
joint ;  where  several,  it  is  several.  Two  cases  have  occurred 
relative  to  annuities  which  illustrate  this  rule.  The  first  is 
Anderson  v.  Martindale.  (c)  There  one  covenanted  jointly 
and  severally  with  A.,  his  executors,  administrators  and 
assigns,  and  also  to  and  with  B.  and  her  assigns,  to  pay 
an  annuity  to  A.,  his  executors,  administrators  or  as- 
signs, during  B.*s  life.  A.  having  died,  his  administrator 
brought  an  action  of  covenant  for  the  non-payment  of  the 
annuity  against  the  grantor.  It  was  objected  that  the 
covenant  was  joint,  and  survived  to  B.,  who  ought  to  have 
sued.     It  was  answered,  that  the  whole  benefit  and  intevest 


(a)  Cook  V.  Earl  of  Arundel,  Hard.  87. 

(6)  Loid  Cornbury  v.  Middleton,  1  Ch.  C.  212. 


(e)  1  East,  495. 
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sed  to  the  intestate  alone^  for  the  annuity  was  payable 

urn  exclusively,  and  also  that  the  covenant  was  several 

its  terms.     But  the  Court  of  King's  Bench  held  that  the 

'enant  was  joint,  and  therefore  the  defendant  had  judg- 

nt.     Lord  Kenyon  said  "  The  covenant  to  both  was  for 

i  same  thing,  and  though  the  benefit  were  only  to  one^ 

:  both  had  a  legal  interest  in  the  performance  of  it."  The 

ter  case  was  Withers  y.  Bircham.  (a)     There,  by  a  deed 

siting  the  grant  of  two  annuities^  one  to  A.,  and  another 

B.,  it  was  witnessed  that  C.  covenanted  with  A.  and  B. 

1  their  executors,  to  pay  the  annuities,  or  either  of  them^ 

en  the  grantors  made  default.     And  it  was  held  that  the 

erest  here  was  several,  for  each  of  the  covenantees  had 

listinct  interest  in  the  annuity  payable  to  him,  and  there- 

^  the  covenant  was  several,  and  an  action  brought  by  the 

ecutor  of  A.  alone  was  maintainable. 

Where  there  are  several  joint  covenantees,  all  who  tnatf 

e  must  join  in  the  action,  and  therefore  where  a  man  on 

s  marriage  covenanted  with  three  persons  that  his  exe- 

tors  should  pay  an  annuity  to  them  for  the  use  of  his 

ife,  it  was  held  that  one  alone  could  not  sue  the  executors, 

lOUgh  he  averred  in  the  declaration  that  the  others  did  not 

lal  the  deed.    Because  though  they  did  not  seal,  still  they 

ight  have  sued»  and  it  did  not  appear  that  they  did  not 

;sent  to  it.  {b)    In  a  very  late  case,  (c)  D.  £.  and  G.  had 

»venanted  with  A.  B.  and  his  wife,  and  the  same  C.  jointly 

id  severally,  that  an  annuity  should  be  paid  to  B.*s  wife. 

.  was  held  that  after  C.-s  death,  A.  and  B.  might  sue  in 

>venant  D.'s  executors,  D.  and  E.  being  also  dead. 

When  the  defendant  sufiers  judgment  by  default  in  this 

lion  on  an  annuity  deed,  the  court  will  refer  it  to  the 

[aster  to  compute  the  arrears,  {d)    The  defendant  will  also 

!  allowed  to  pay  the  arrears  into  court  with  the  costs,  but 

here  several  actions  had  been  brought  for  previous  arrears, 

e  costs  of  which  had  not  been  paid,  the  action  was  only 
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(a)  3B.  &C.  254;  5D.&  R.  106. 

(ft)  Petrie  V.  Buiy,  3  B.  &  C.  353 ;  5  D.  &  R.  152. 

(c)  Rose  V.  Poultoo,  2  B.  fie  Ad.  822.        (d)  Alloway  v.  Hill,  2  Chitty,  32. 


408 


THE   LAW   OP  ANNUITIES 


CHAP.  IX. 

07  THS 

grantee's 
remedies. 

Defence  in 
ejectment  or 
trespass. 


Action  of 
RssumpsiL 


Proceedings  on 
a  warrant  of 
attorney. 


Stayed  on  payment  of  those  costs,  in  addition  to  those  of 
the  particular  action,  (a) 

The  grantee,  having  entered  on  the  lands  charged  under 
the  power  of  entry  given  in  the  grant,  or  having  distrained, 
may  have  to  defend  himself  either  against  an  action  of 
ejectment  or  trespass  at  the  soit  of  the  occupier  of  the 
lands.  It  does  not  appear,  however,  that  there  is  any  pe- 
culiarity in  the  case  of  a  grantee  of  an  annuity  over  other 
defendants  in  those  actions,  and  there  is  no  particular  ob- 
servation to  be  made  upon  it  In  either  action  he  must 
defend  himself  under  the  grant. 

The  previous  remedies  proceed  upon  the  assumption  of 
a  grant  having  been  made,  it  will  be  remembered  that  where 
a  grant  has  been  agreed  upon,  but  not  executed,  there  is  a 
remedy  in  a  court  of  law,  by  an  action  of  assumpsit  for  the 
breach  of  that  agreement.  This  has  been  considered  above, 
in  page  71,  and  there  is  nothing  to  add  to  what  is  to  be 
found  there. 

Lasdy,  the  grantee  may  proceed  upon  the  warrant  of 
attorney,  which  now  almost  always  accompanies  the  grant 
of  life  annuities  on  pecuniary  considerations.  Upon  this 
instrument  the  grantee  may  immediately  sign  judgment,  and, 
on  breach  of  the  condition  contained  in  the  defeazance,  may 
issue  his  execution  from  time  to  time,  according  to  the  terms 
contained  therein.  Bnt  as  this  is  a  very  summary  process, 
the  courts  hold  the  parties  strict  in  their  execution  thereof; 
so  that  where  a  warrant  of  attorney  authorized  execution 
to  be  issued  for  the  arrears,  and  the  plaintiff  took  out  exe- 
cution for  the  whole  penalty,  the  court  set  aside  the  whole 
execution  as  unauthorized,  (b)  **  If,"  it  is  said,  (c)  "  the 
defendant  had  been  taken  in  execution  for  too  much  arrears, 
diey  would  have  directed  the  Master  to  find  what  was  the 
amount  of  the  arrear,  and  have  detained  the  defendant  for 
so  much.**  Indeed,  as  it  depends  wholly  upon  the  practice 
of  the  courts,  they  have  always  holden  a  complete  control 


(a)  Leehill  v.  Sir  T.  Reynolds,  2  Bamad.  263, 260. 

(6)  Tilby  v.  Best,  16  East,  163. 

(c)  Shaw  V.  Marquis  of  Worcester,  6  Bing.  389. 
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over  the  instrument,  and  the  proceedings  of  the  parties    CHAP.  IX. 
under  it^  so  as  to  prevent  fraud  or  oppression,  quite  exclu-      orantbe*s 
sive  of  the  jurisdiction  given  by  the  annuity  acts  which  has      mMBPiia. 
been  already  referred  to,  and  of  which  occasion  will  occur 
to  treat  more  at  length  in  the  ensuing  chapter. 

It  was  decided  in  Austerbury  v.  Morgan,  (a)  that  a  war-  Not  within 
rant  of  attorney  is  not  an  instrument  within  the  statute  of  c. Ih  ^"^•™* 
8&9  Will.  III.  c.  11,  so  as  to  require  a  suggestion  of 
breaches,  to  be  entered  on  the  judgment  roll,  where  it  is 
given  to  secure  an  annuity.  But  as  it  was  thought  that  the 
point  had  not  been  sufficiently  considered,  the  same  objec- 
tion has  been  very  recently  urged  and  debated  in  the  Court 
of  Common  Pleas,  and  after  deliberation  this  decision  was 
confirmed,  (i)  The  act  does  not  mention  this  instrument, 
neither  does  it  fall  within  the  mischief  intended  to  be  pre- 
vented thereby,  in  consequence  of  the  control  which  the 
courts  already  hold  over  it. 

There  seems  no  reason  why  a  judgment  signed  on  a  Judgment 
warrant  of  attorney  should  not  be  subject  to  the  ordinary  ^^^^^^ 
requisites  of  other  judgments,  and  therefore  be  revivable  by  ravivable  by  a 
a  scire  facias.  Yet  in  one  case,  Scott  v.  Whalley,  (c)  there 
is  a  decision  which  seems  somewhat  opposed  to  this*  There 
judgment  had  been  entered  up,  and  execution  had  issued 
for  two  quarters  then  due,  and  a  fresh  execution  was  sued 
out  for  another  quarter,  which  fell  into  arrear,  without  a 
revival  of  the  judgment  by  scire  facias,  and  the  court,  on 
an  objection,  held  that  the  plaintiff  was  justified,  and  that 
it  was  not  necessary  to  revive  the  judgment.  It  does  not 
appear,  however,  what  length  of  time  had  elapsed  since  the 
judgment  had  been  signed,  and  if  it  were  not  a  year  old,  of 
course  the  revival  would  not  have  been  necessary.  Mr. 
Archbold,  in  his  Practice,  says  it  seems  not  necessary  to 
sue  out  the  writ  of  scire  facias,  but  he  refers  in  his  authorities 
to  the  act  8  &  9  Will.  III.  c.  11,  and  the  scire  &cias  of  the 
suggestions  on  that  statute.  The  question  here  is  on  the 
common  law  process. 

(a)  3  Taun.  165.  (fr)  Shaw  v.  Marquis  of  Woroeater,  6  Bing.  386. 

(e)  I  H.  Bia.  297. 
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0RANTE£*8     objections,  to  insert  in  the  defeazance  a  release  on  the  part 

REMEDIEI. 


of  the  grantor  of  all  errors  on  the  record,  and  also  per- 

M  necenity  of  mission    to    issue  execution   from   time  to   time   without 

the  aiual       reviving  the  judgment^  or  suggesting  breaches  according  to 

rmsofthe       the  Statute.    An  objection  has  been  made  that  this  last 

clause  would  be  inoperative,  because  the  parties  are  not  at 

liberty  to  renounce  the  provisions  of  an  act  of  parliament, 

but  that  objection  is  now  immaterial,  since  the  instrument 

is  not  within  that  act.  (a)  As  to  the  revival  of  the  judgment, 

that  was  holden  to  be  waived  by  this  release  and  license, 

although  the  same  objection  was  raised,  that  the  party 

could  not  renounce  a  common  law  privilege,  to  which  other 

persons,  as  for  instance  the  defendant's  assignees  in  the 

event  of  a  bankruptcy,  would  be  entitled,  (/i) 

CotttoftugM-      Where  a  scire  facias  is  sued  out  after  a  judgment  by 

^       default,  on  an  annuity  bond,  the  plaintiff  is  entitled  to  his 

costs,  under  the  third  section  of  the  8  &  9  Will.  III.  c.  11, 

where  he  suggests  breaches,  and  recovers  damages,  though 

in  its  language  the  costs  are  only  given  on  scire  facias  after 

plea  or  demurrer,  (c) 

Relief  for  the  Such,   then,  are  the  remedies  which  the  grantee  may 

court  of  equity,  adopt  in  a  court  of  law,  the  relief  attainable  by  him  in  a 

court  of  equity  shall  now  be  considered. 
No  relief  where      In  the  first  place,  it  must  be  remarked  that  there  will  be 
OM^  remecT^t  °^  interference  of  such  a  court  in  any  case  where  there  is 
Uw.  already  a  clear  and  precise  remedy  at  law;  which  principle 

has  been  frequently  applied  to  the  cases  of  rents  and  annu- 
ities. Thus  if  a  rent  be  not  paid,  as  seen  above,  the  grantee 
or  party  claiming  it  might  have  an  assize  for  it,  or  might 
distrain,  and  therefore  this  court  will  not  entertain  any  suit 
in  such  cases.  So  far  has  this  been  carried,  that  where  a 
rent  descended  upon  a  party,  and  was  not  paid  for  thirty 
years,  yet  the  ancestor  had  had  seisin  until  his  death,  a  bill 
for  a  decree  of  the  rent  and  arrears  against  the  landowner 

(a)  Tilby  v.  Best,  16  East,  165, 

(6)  Howell  V.  Stratton.  2  Smith,  65 ;  Morris  v.  Jones,  2  B.  &  C  242. 

(c)  Brooke  v.  Booth,  11  East,  387. 
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was  rejected,  because  it  was-  said  that  the  plaintiff  might  CHAP.  IX, 
have  aii  assize,  (a)  It  is  added,  indeed,  that  if  there  had  oranteb's 
not  been  seisin,  all  the  relief  the  court  would  have  given  hbmbdim. 
would  have  been  to  give  seisin ;  which  probably  means  that 
the  court  would  restrain  the  party  from  setting  up  as  a 
defence  in  an  assize  at  law  the  want  of  seisin.  So  where 
there  is  a  power  of  distress,  the  court  will  not  interfere,  even 
though  it  be  alleged  that  there  is  no  stock  on  the  land,  but 
that  the  land  has  all  been  converted  into  tillage,  (b)  If 
there  be  any  fraud  on  the  part  of  the  landowner,  that  indeed 
may  make  a  difierence,  and  an  issue  will  be  granted  to  try 
this  at  law.  The  mere  untenancy  of  the  land,  and  the 
infancy  of  the  landowner,  is  not  a  ground  for  interference ; 
and  the  court  will  not  in  such  a  case  direct  that  a  distress 
should  be  set  out  to  answer  the  arrears,  at  least  in  the  ab« 
sence  of  fraud,  (c) 

But  as  is  stated  by  Lord  Hardwicke,  in  Benson  v.  Bald-  ^^^  ^^^  ^ 
wyn,  (d)  "  Where  a  man  is  entitled  to  a  rent  out  of  lands,  will  mnt  such 
and  from  length  of  time  the  remedy  at  law  is  lost  or  b  e  ome  'f'"®' *■  ^^^^ 

"^  VDA  necessities 

very  difficult,  the  Court  of  Chancery  has  interfered  and  of  the  case, 
given  relief,  upon  the  foundation  only  of  payment  of  the 
rent  for  a  long  time,  which  bills  are  called  bills  found  upon 
the  solet.  (^)  The  court  has  even  gone  so  far  as  to  give 
relief  where  the  nature  of  the  rent  (as  there  are  many  kinds 
at  law)  has  not  been  known,  so  as  to  be  set  forth  ;  but  then 
all  the  terretenants  of  the  land  out  of  which  the  rent  issues 
must  be  brought  before  the  court,  the  better  to  enable  it  to 
make  a  complete  decree.  And  where  the  grantee  does  not 
know  what  lands  are  chargeable,  either  through  a  confusion 
of  boundaries  or  any  other  cause,  this  court  will  decree 
payment  against  the  person  of  the  tenant,  or  will  determine 
the  abuttals  so  as  to  render  the  power  of  distress  avail- 

(a)  Palmer  ▼.  Whittenhall,  1  Ch.  C.  184. 

(6)  Davy  v.  Davy,  1  Ch.  C.  144 

(c)  Champerooon  v.  Gubbes,  Pr.  C.  126 ;  2  Vera.  382. 

(<£)  I  Atk.  598. 

(e)  See  Litt  R.  103  ;  Cocks  v.  Foley,  I  Vera.  359. 
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CHAP.  IX.  able,  (a)    If  there  be  no  lands,  of  coune  the  remedy  by 

oiiIr»ji's  distress  is  not  open,  but  where  they  are  insufficient,  redress 

RBMEDIB8.  ^i|]  \^  obtsined  in  this  court.   As  where  there  was  a  devise 


of  an  annuity  of  20/.  per  annum  out  of  a  rectory,  with  a 

clause  of  distress;    the  glebe  belonging  to  the  rectory 

being  only  worth  20s.  per  annum,  and  the  tithes  not  being 

subject  at  law  to  a  distress,  there  was  no  suffident  remedy 

there.    Whereupon  the  grantee  brought  his  bill  in  equity 

to  have  the  whole  rectory  made  liable.     It  was  objected 

that  the  devisor  had  pointed  out  what  remedy  he  intended, 

and  that  it  should  be  taken  as  by  law  it  might    But  the 

court  decreed  that  the  whole  rectory  should  be  liable  to  jiay 

die  annuity,  and  that  the  defendant,  the  devisor's  heir, 

should  pay  the  arrears  and  costs,  (b) 

Where  the  Again,  where  the  grantee  has  an  equitable  title  only,  and 

meiely  eqnit-     ^ot  a  legal,  as  the  cestui  que  trust,  or  the  assignee  of  an 

^^  annuity  bond,  or  the  equitable  purchaser  of  a  rent,  a  suit  is 

maintainable  in  a  court  of  equity ;  but  where  the  grantor  or 
the  landowner  is  not  a  party  to  the  plaintiff's  title,  the 
remedy  against  him  will  not  be  altered,  but  must  remain  as 
it  was  when  the  rent  or  annuity  was  granted,  (c)  The  relief 
given  b  usually  the  conferring  upon  the  party  smng  in 
equity  a  legal  character,  by  directing  a  legal  conveyance,  or 
the  compelling  the  party  who  has  the  legal  character  to  suffer 
proceedings  at  law  to  be  carried  on  in  his  name.  So  if  the 
grantor  has  charged  a  fund  over  which  he  has  no  legal 
control,  a  suit  is  maintainable  against  his  trustees,  as  in 
Floyer  v.  Sherard,  (d)  There  the  grantor  was  entitled  to 
the  dividends  of  certain  bank  stock,  which  stood  in  the 
names  of  trustees,  and  charged  the  same  wit  an  annuity. 


(a)  Collet  V.  Jacques,  1  Ch.  C.  120 ;  Boreman  ▼.  Yeat,  cit.  in  1  Ch.  C.  145 ; 
Eton  Coll.  V.  Beauchamp,  1  Ch.  C.  121.  See  also  Duke  of  Leeds  ▼.  Powell, 
1  Yes.  S.  172  i  Duke  of  Bridgewater  ▼.  Sir  F.  Edwards,  6  B.  P.  C.  368, 
ed.To. 

(fr)  Dr.  Thonidike  v.  AUingtoo,  1  Ch.  C.  79. 

(e)  Boroman  v.  Yeat,  cit.  1  Ch.  C.  145  ^  WhitSeld  t.  Fausset,  1  Yes.  S.  387. 

(d)  Amh.  18. 
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Lord  Hardwicke  sustained  a  bill  filed  in  equity  by  the 
grantee  against  the  trustees  to  have  the  arrears  and  ac- 
cruing payments  secured.  He  'observed^  "  There  is  no 
way  of  coming  at  the  dividends  but  in  this  courts  being 
equitable  estate  in  the  defendant,  and  therefore  it  is  not 
coming  into  this  court  for  assistance,  but,  as  it  is  a  grant  of 
an  equitable  estate,  it  is  necessary  to  come  into  this  court." 

This  court  also  will  compel  the  grantee's  trustee  to  pro- 
ceed and  enforce  the  payment  of  the  arrears  fiiom  the 
grantor,  if  he  refuse  or  decline  to  pay;  and  will  not  require 
an  indemnity  to  be  given  to  the  trustee,  (a) 

But  these  rules  seem  greatly  extended  by  a  late  case  in 
the  Exchequer,  where  the  power  which  a  court  of  equity 
possesses  over  all  real  property  was  adduced  to  support  the 
jurisdiction  over  rent  charges.  Thus  that  court  has  a  means 
of  enforcing  payment  of  charges  upon  the  estate,  by  de- 
creeing a  sale  or  mortgage  of  the  whole,  or  a  part,  according 
to  the  exigencies  of  the  case.  It  may,  therefore,  undoubtr 
edly  be  more  advantageous  for  parties  entitled  to  the  arrears 
of  a  rent,  to  sue  in  a  court  of  equity,  with  the  object  of  pro- 
curing a  satisfaction  of  such  arrears  by  the  usual  mode, 
which  is  there  adopted  for  the  liquidation  of  incumbrances. 
It  was  accordingly  holden  in  Cupit  v.  Jackson  (i)  to  be  no 
answer  to  a  bill  for  relief,  that  by  possibility  there  is  a 
remedy  at  law.  If  that  remedy  be  uncertain,  and  it  be  a 
more  convenient  and  efiectual  course  to  proceed  in  equity, 
a  bill  will  be  entertained.  In  that  case  an  executrix  filed 
a  bill  to  have  payment  of  the  arrears  of  a  rent  charge  due  to 
her  testator,  by  sale  or  mortgage  of  the  premises  charged, 
and  such  relief  was  decreed  to  her,  though  she  might  have 
distrained,  or  probably  have  had  an  action  of  debt  under 
the  statute  S2  Hen.  VIII.  c.  37. 

It  is  said  by  Lord  Hardwicke,  also  in  Anon.  C.  2.  Atk. 
61,(c)  *^  That  where  the  deed  of  grant  of  a  rent  charge  is  lost, 
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grantee's 
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(a)  Cook  J.  WiggiM,  10  Ves.  191.  (6)  M'Cl.  495;  13  Pri.  721. 

(c)  See  also  Ligbtbone  v.  Weedon,  1  £.  C.  A.  24. 
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CHAP.  IX.  a  copy  cannot  be  read  at  law,  becauae  there  must  be  a  profert 
in  curia  in  the  declaration,  therefore,  the  party  claiming  it 
must  bring  his  bill  in  equity  to  be  relieved  against  the  acci- 
dent of  the  original*s  being  lost**  It  was  at  that  time  gene- 
rally considered  that  the  practice  of  the  courts  of  law  was 
as  is  here  represented,  but  it  is  well  known  that  that  was 
decided  (a)  not  to  be  the  correct  practice  of  the  courts  of 
law,  and  that  the  profert  of  a  lost  deed  may  be  excused  in 
the  pleadings.  The  courts  of  equity  have,  however,  con- 
ndered  that  this  was  a  departure  from  what  is  the  strict 
rule  of  law,  and  have  not  ceased  to  admit  bills  for  relief  on 
the  accidental  loss  of  deeds,  (b) 
Some  kind  of  Assuming,  then,  that  there  is  no  suflBcient  remedy  at  law, 
lelief  specified.   ^ ^  therefore  that  a  suit  in  equity  is  maintainable,  the  actual 

remedy  required  will  depend  upon  the  circumstances  of  each 
particular  case,  it  is  therefore  impossible  to  make  any  dis- 
tinct enumeration  of  the  various  bills  which  the  grantee  may 
have  occasion  to  file.  Some  idea,  however,  may  be  formed 
from  the  cases  already  discussed,  and  hence  it  may  be  seen 
that  bills  will  lie  for  an  account  where  there  are  arrears 
against  trustees,  or  in  any  case  where  a  court  of  equity 
undertakes  the  adjustment  of  accounts;  for  a  partition  of 
lands,  so  that  they  may  be  rendered  subject  to  distress;  for 
the  definition  of  the  rent,  become  uncertain  and  obscure 
from  long  lapse  of  time;  or  to  confer  on  a  party  a  l^al 
character,  so  as  to  enable  him  to  resort  to  his  l^al  reme- 
dies; in  short,  for  relief  generally  when  there  is  not  an 
adequate  or  certain  relief  at  law. 

This  court  will  sometimes  appoint  a  receiver  to  collect 
rents  and  pay  incumbrances,  where  the  owner  of  the  land 
does  not  consent  to  do  it  As  where  the  grantor  of  an 
annuity  which  was  charged  equitably  on  lands  subject  to 
prior  charges  went  abroad,  but  left  his  agent  in  the  receipt 
of  the  rents  and  profits,  the  Lord  Chancellor,  on  an  appli- 
cation by  the  grantee  of  the  annuity,  appointed  a  receiver 

(«)  In  Read  ▼.  Brookman,  3  T*  R.  151. 
(6)  Toalmin  ▼.  Price,  6  Vet.  286. 
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to  collect  the  rents  and  pay  the  incumbrances,  though  the    CHAP*  IX 
grantor  had  not  appeared  to  the  suit,  {a)  grantee's 

Where  there  have  been  long  arrears,  and  the  Court  de-  rhmedie*. 
crees  payment  of  them,  a  question  arises  regarding  interest,  }^^^^  "®* ; 
whether  or  not  it  should  be  added  to  the  amount  of  the  rean. 
arrears;  such  has  been  claimed,  and  in  some  former  in- 
stances granted.  Though  various  cases  have  occurred,  and 
many  distinctions  have  been  made,  and  sometimes  admitted, 
the  general  principle  of  law  is,  that  where  the  parties  make 
no  provision  for  interest  in  their  contract,  none  can  be 
allowed:  and  this  principle  has  been  frequently  acted  upon 
in  this  contract.  A  difierence  was  formerly  made  where 
the  annuity  was  granted  for  the  maintenance  of  the  grantee 
and  in  consequence  of  its  non-payment  the  grantee  had 
been  compelled  to  borrow  money;  there  it  was  thought 
fair  that  interest  should  be  allowed.  But  in  the  two  cases 
of  Tew  V.  Earl  of  Winterton,(i)  and  Cruise  v.  Louth,  (c) 
the  subject  was  examined  and  considered  at  great  length, 
and  all  the  previous  cases  having  been  reviewed,  the  claim 
was  rejected,  and  the  allowance  was  confined  strictly  to 
those  cases  where  it  could  be  inferred  from  the  contract  that 
the  parties  intended  interest  should  be  payable. 

But  as  the  legal  principle  depends  upon  this  reason,  that  Except  where 
the  creditor  should  proceed  against  his  debtor  speedily  on  byt?eti?<^ 
the  accruing  of  the  debt,  and  shall  not  recover  interest  on  Court. 
his  own  delay,  the  Court  will  not  allow  its  interference  to 
work  an  injury  to  the  grantee  when  he  does  proceed  at  law. 
Hence,  where  there  was  an  effective  fund,  and  the  grantee 
had  power  to  compel  payment,  but  had  not  exercised  it; 
and  when  she  did  attempt  to  do  so  was  restrained  by  a  bill 
for  an  account,  and  by  an  injunction  thereon,  the  Lord 
Chancellor  allowed  interest  on  the  arrears  which  accrued 
subsequent  to  the  filing  of  the  bill.(d)    And,  later,  Lord 

(a)  Tinfield  ?.  Irvine,  3  Ross.  149;    lee  also  Pritchard  ▼.  Fleetwood, 
1  Mer.  34. 
(6)  3  B.  C.  C.  493;  1  Vca.  J.  460. 
(c)  4  B.  C.  C.  157.  316;  2  Ves.  J.  167. 
(<2)  &Iorgan  ▼.  Morgan,  2  Dick.  643. 
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CHAP.  IX.  Manners  granted  interest  on  the  arrears  of  a  rent,  where 
the  grantee  had  been  restrained  by  the  Court  from  proceed- 
ing to  enforce  his  right  in  a  court  of  law.  (a) 

Upon  the  construction  of  the  intention  of  the  parties  as 
to  the  allowance  of  interest^  Bell  v.  Free  (6)  may  be  con- 
sulted*    There  two  joint  grantors  of  an  annuity  covenanted 
with  each  other  that  each  should  pay  a  moiety,  and  be  in- 
demnified against  all  actions,  suits,  costs,  chains,  demands, 
sums  of  money,  and  expenses  which  might  be  incurred  by 
reason  of  the  non-payment  thereof.      One  having  been 
compelled  to  pay  the  whole  annuity  claimed  interest  on  the 
moiety,  which  was  to  be  reimbursed  to  him,  but  it  was 
refused. 
The  Couit  will       It  was  shown  on  a  former  occasion  (e)  what  security  will 
afun??^^  be  required  where  a  court  of  equity  enforces  an  agreement 
contnct  has       to  grant  an  annuity.     But  if  the  grant  have  been  perfected, 
tTprwH!^^^  and  be  completely  executed,  the  Court  will  not  travel  out 

of  it,  and  where  no  fund  has  been  charged,  it  has  refosed  to 
appropriate  any  to  secure  the  due  payment(d)  Yet,  where 
a  testator  charged  the  residue  of  his  personal  estate  with 
an  annuity  of  40/.  to  be  paid  quarterly,  the  Lord  Chancellor 
ordered  a  part  of  the  personalty  to  be  brought  before  the 
Master  suflSdent  to  secure  the  annuity,  (e)  And  also 
where  an  executor  had  submitted  it  to  the  Court  whether 
he  should  give  any  security,  and  seemed  to  have  expressed 
himself  in  words  threatening  to  defeat  the  annuity,  it  was 
referred  to  the  Master  to  set  apart  a  portion  of  the  per- 
sonalty to  a  trustee  to  secure  the  annuity,  (y^ 

Where  there  was  a  suit  in  equity  against  an  executrix, 
who  claimed  an  annuity  under  the  will,  the  Lord  Chancellor 
permitted  the  arrears  to  be  paid  to  her,  although  no  report 
of  debts  had  been  made,  she  swearing  by  her  anstrer  that 
all  the  debts  she  was  aware  of  had  been  satisfied,  (jf) 

(a)  O'Donell  ▼.  Browne,  1  Ba.  &:  Be.  262. 

(b)  1  Swa.  90.  (c)  Page  «46. 

(d)  Cook  V.  Wiggens,  10  Yea.  191.  («)  Slaaning  ? .  Style,  3  P.  W.  336. 
(/)  Batten  Y.Earnley,  3 P.  W.  163.  See  alao Ljaor v.  Milia, 2 Sch.&  L.338. 
(jg)  Skinner  ▼.  Sweet,  Coop.  54. 
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In  regard  to  the  parties  to  the  suit,  it  will  be  remembeied    CHAP,  ix, 
that  Lord  Hardwicke  stated,  that  the  bill,  if  filed,  must  be     oRAin^E'a 
filed  against  all  the  terretenants  of  the  lands  liable  to  the      b«mbdim. 
charge,  (a)    The  same  rule  is  repeated  by  Lord  £ldon,(A)  wIm  aretobe 
and  he  gives  this  reason,   that  complete  justice  may  be  £1^^^    ^ 
done,  and  the  question  be  tried  in  the  presence  of  all  who 
are  interested,  with  reference  also  to  contribution  among 
them ;  admitting,  however,  that  some  cases  are  to  be  found 
under  circumstances  making  the  rule  impracticable,  or  in- 
convenient in  a  degree  almost  arising  thereto,  and  those 
circumstances  have  then  induced  the  Court  to  dispense  with 
that  rule. 

An  instance  of  this  exception  occurs  in  1  £.  C.  A.  74.  (c) 
There  one  Barnard  Spark  devised  an.  annuity,  and  gave 
all  the  rest  of  his  real  and  personal  instate  to  his  brother 
John.  John  during  his  life  paid  the  annuity,  and  made 
his  will,  charging  all  his  real  personal  property  with  the 
payment  of  this  annuity.  He  had  an  estate  in  England 
which  had  been  Barnard's,  and  which  he  devised  to  two 
daughters ;  be  had  also  an  estate  in  Barbadoes,  which  he 
devised  to  two  other  daughters.  For  some  time  the 
daughters  in  England  paid  the  annuity,  but  discontinuing 
to  do  so,  a  bill  was  filed  against  them  alone.  It  was  ob- 
jected that  the  parties  in  Barbadoes  ought  also  to  have 
been  joined,  because,  though  at  law  the  grantee  may  take 
his  remedy  against  which  he  pleases,  yet  in  equity  all  must 
be  parties  that  right  might  be  done  to  all,  and  perhaps  the 
others  might  have  satisfied  the  annuity.  But  the  Lord 
Keeper  held,  that  though  it  may  be  so  when  it  is  easily 
done,  yet  here  it  was  impracticable,  and  that  if  there  had 
been  any  satisfaction  by  those  in  Barbadoes  it  lay  on  the 
defendant  to  show  it. 

In  cases  of  public  charities,  as  there  is  some  relaxation  Exception  in 
of  the  strict  rules  of  practice  in  equity  with  regard  to  them,  charitiw. 
there  has  also  been  an  opinion  that  they  are  not  subject  to 

(a)  Above,  in  page  41 1. 

(6)  Attorney-General  ▼.  Jackion,  11  Ves.  367. 

(c)  Quintine  v.  Yard, 

i:  E 
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CHAP.  IX  this.  Indeed,  it  is  stated  in  two  cases,  Attorney-^Geiieral  v. 
orI  "eVb  Shelly ,(«)  and  Attorney-General  v.  Wyburgh,(6)  that  in  the 
REMEDIES,  case  of  a  charity  all  the  terretenants  need  not  be  made  par- 
ties,  and  it  is  added  in  the  former  case,  that  the  defendants 
may,  if  they  seek  contribution,  undertake  to  make  the  other 
terretenants  parties  to  the  information,  or  help  themselves 
by  such  course  as  they  think  fit  But  both  these  cases  have 
be^n  questioned  in  a< later  case  before  Lord  Eldon,(6)  and 
the  proposition  must  not  perhaps  be  taken  quite  so  broadly. 
The  result  seems  to  be,  that  prim&  facie  the  charity  may 
sue  without  making  all  of  them  parties.  If  the  defendant 
insist  there  are  other  parties,  and  points  out  who  they  are, 
and  will  undertake  to  enable  the  relator  to  make  Aem 
parties,  they  shall  be  made  parties ;  but  if  they  be  not 
known,  and  cannot  be  pointed  out  or  described,  then  the 
Court  will  not  stop  the  proceedings  against  the  individaal 
actually  sued,  but  will  go  on  to  determine  his  liability,  and 
will  then  direct  inquiries,  if  he  desire  it,  as  to  what  other, 
if  any,  lands  ai*e  also  chargeable,  and  perhaps,  though  this 
is  not  determined,  will  not  compel  the  payment  until  the 
result  of  the  inquiry  be  obtained. 

See  the  new  statute,  2  &  3  Will  IV.  c.  57,  (d)  for  the 
remedy  provided  for  the  cases  where  the  trustees  for  cha- 
rities die  without  known  heirs. 

Hitherto  in  this  discussion  upon  the  grantee's  remedies, 
the  annuity  has  been  assumed  to  be  valid  and  in  force. 

be'^  ^m!*  ^^    ^^^  ^  ^®  "^^  necessary  to  consider  the  consequences  when 

the  annuity  is  void  and  invalid.  It  may  be  void  on  a 
variety  of  grounds,  as  may  be  gathered  from  the  previous 
parts  of  this  treatise,  but  except  in  the  cases  of  pecuniary 
annuities  seldom  can  the  grantee  sustain  such  an  injury  as 
to  give  any  right  to  claim  a  legal  remedy.  It  will  not  be 
forgotten  that  where  a  sum  of  money  is  advanced  for  the 
purchase  of  an  annuity,  the  grant  thereof  must  be  duly  re- 
gistered, and  if  there  be  any  deviation  from  the  regulations 

(o)  Salk.  163.  (h)  I  P.  W.  599. 

(c)  Attorney-General  ▼.  Jackton,  11  Ves.  366. 

(d)  Above,  p.  64. 
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kapoeed  by  the  annuity  act8».  such  grant  is  void,  and  the 
annuity  may  be  set  aside.  When  that  happens^  the  grantee 
will  have  advanced  his  money  for  a  consideration  which 
fails,  and  though  that  might  be  endured^  if  fraudulent  per- 
sons  alone  sufiei*ed  thereby,  yet  it  was  soon  found  that 
these  statutes  operated  upon  the  innocent  with  as  much 
effect  as  upon  the  guilty.     Transactions  in  every  respect 
fair  and  honourable  were  not  unfrequently  defeated  through 
inadvertence  or  mistake   and  misapprehension.      Hence 
the  general  principle  of  law,  which  enables  a  party  to  re- 
cover money  advanced  upon  a  consideration  which  &il6, 
was  holden  to  apply  to  annuities  invalidated  by  the  Annuity 
Act.     Perhaps  the  first  case  was  Shove  v.  Webb,  (a)  where 
an  annuity  granted  in  liquidation  of  a  previous  debt,  and  in 
consideration  of  a  sum  of  money  also  supplied,  having  been 
set  aside  for  an  inaccurate  description  of  the  consideration 
in  the  memorial,  the  grantee  brought  his  action  for  the 
consideration ;  that  is,  for  the  goods  he  had  supplied,  and 
Bi»o  for  the  money,  and  it  was  determined  that  he  might 
recover.     Ashurst,  J.,   observed  in  his  judgment,   ''  In 
.regard  to  the  money  paid  as  part  of  the  consideration,  as 
the  seeurity  is  not  set  aside  for  any  fraud  in  the  transaction, 
but  merely  for  a  mistake  or  omission  of  form,  it  becomes 
unconscientious  in  the  party  to  retain  it,  and  it  is  therefore 
recoverable  on  the  count  for  money  had  and  received  to 
the  plaintiff's  use."     This  decision  has  been  frequently 
acted  upon  since,  although  Lord  Eldon  has  expressed  some 
doubt  as  to  its  original  soundness,  {b) 

But  before  the  grantee  can  claim  to  recover  the  consider- 
ation money  the  annuity  must  have  been  vacated,  or,  at 
least,  the  grantor  must  have  refused  to  pay  the  annuity,  or 
to  execute  valid  securities  on  an  application  by  the  grantee. 
This  was  so  held  by  Lord  Renyon,  in  a  case  of  Weddell  v, 
Lynam,  (c)  where  neither  of  these  had  occurred,  and  the 
plaintiff  was  nonsuited.  In  a  subsequent  action,  brought 
by  the  same  plaintiff,  {d)  he  proved  that  he  applied  to  the 

(tt)  1  T.  R.  732.  (c)  1  Esp.  C.  309. 

(fr)  In  Bromley  v.  Holland,  7  Ves.  23.      (d)  2  Peakc'sCMeii,  30. 
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CHAP.  IX.    grantor  for  firesh  seciirities,  but  could  not  procure  tfaein, 
oBAivTu't     and  also  to  the  surety,  who  promised  to  execute  them  when 
mngpitt.     ||jg  grantor  had  done  so.     It  was  contended  that  he  ought 
to  have  filed  a  bill  in  Chancery  to  compel  the  specific  per- 
formance, or  have  tendered  back  the  void  securities.     But 
Lord  Kenyon  decided  that  he  was  then  entitled  to  maintain 
the  action,  sayings  **  I  do  not  say  that  it  was  necessary  for 
the  defendant  to  put  every  thing  in  the,  same  form  as  before, 
for  if  the  surety  had  withdrawn  himself  firom  his  obliga- 
tion, and  the  defendant  had  got  another  responsible  person, 
that  would  have  been  sufficient ;  but  not  having  done  so, 
he  must  return  the  money.**     It  is  immaterial  whether  the 
grantor  will  not  or  cannot  execute  the  fi'esh  securities^  the 
consideration  is  still  recoverable,  (a) 
The  adjodica-         T^g  grantee  is  not  bound  to  wait  for  the  adjudication  rf 

tioD  of  accNUtof  .... 

law  it  not  bow-  a  court  upon  his  securities,  for  if  the  grantor  has  in  any  way 
eter  required,     pressed  the  objection,  and  endeavoured  to  avail  himself  of 

it,  it  seems  enough.  Thus,  where  the  defect  was  pleaded 
to  an  action  on  the  bond,  and  the  grantee  entered  a  noli 
pros..  Lord  Kenyon  held  him  entitled  to  sue  for  the  con- 
sideration forthwith.  (6)  And  the  case  of  Waters  v.  Sir  W. 
Mansell  (c)  was  still  stronger.  There  an  annuity  had  been 
paid  for  some  time,  and  then  fell  into  arrear;  the*grantor's 
mother  informed  the  grantee  that  there  was  a  defect  in  the 
memorial,  and  that  therefore  the  annuity  was  void,  but  offered 
a  compromise.  To  this,  according  to  the  finding  of  the 
jury,  the  grantor  also  assented.  It  was  held,  that  the 
grantee  might  recover  the  money  advanced  for  the  purchase 
of  the  annuity,  although  there  was  no  other  act  done  to 
determine  it,  and  he  neither  tendered  fresh  securities  to  be 
executed,  nor  delivered  up  the  old.  It  was,  indeed,  neces- 
^  sary  for  him  to  retain  these,  as  C.  J.  Mansfield  observed, 
to  establish  his  case. 

Where  there  are  several  securities,  and  any  one  of  them 
is  vacated,  th6  grantee  may  recover  back  his  consideration, 

(a)  Richards  v.  Borrett,  3  Esp.  C.  102.         (e)  3  TaunL  56. 
(6)  Eite  V.  Bromhead,  3  Esp.  C.  261. 
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especially,  where  the  other  instruments  isupe  voidable,  (a)    CHAP.  ix. 
''  For/'  says  Lord  Ellenborough,  **  the  plaintiff  contracted      orahtsb'i 
for  one  entire  assurance^  consisting  of  several  securities,  and     **'"""* 
he  has  a  right  to  have  that  assurance  entire,  or  to  have  back 
his  money*    The  defendant  has  taken  away  one  of  his 
securities,  and  therefore  the  consideration  for  the  money 
has  failed." 


The  contract  between  the  parties  is  for  an  annuity  during  Cannot  be 


IC- 


the  life  of  the  annuitant,  and  so  long  as  that  life  exists  the  ^^^  ^f  ^^ 
contract  is  executory,  but  when  it  ceases  the  contract  be-i  annuitant  if  the 
comes  executed.    And  hence,  if  the  annuity  be  not  vacated  been  previoudy 
while  it  is  executory,  the  grantee  or  his  representative  can-  ▼«»*«*• 
not  after  the  death  of  the  annuitant  claim  the  consideration, 
or  the  balance,  supposing  it  not  to  have  been  satisfied  by 
the  annual  payments,  (b) 

But  this  is  an  equitable  action,  and  is  therefore  granted  T^®  connden- 
subject  to  all  the  equities  which  may  arise  from  the  circum-  recoverable  from 
stances  of  the  case.     Accordingly,  it  was  decided  that  the  ***•  »tt»ty« 
surety  of  the  grantor  cannot  be  called  upon  to  refund  the 
consideration  to  the  grantee,  which  was  paid  with  his  know^ 
ledge  to  the  principal  only,  and  for  his  sole  benefit(c)  Mr. 
Justice  Ashurst,  however,  guided  by  the  particular  facts  of 
the  case'  thought  the  surety  should  have  been  liable,  but 
die  other  two  judges,  Buller  and  Grose,  proceeded  on  the 
general  rule,  and  decided  against  him.     It  is  admitted  that 
the  defect  in  the  inrolment  arises  from  the  neglect  of  the 
grantee,  and  equity,  if  not  law,  always  relieves  the  surety 
fifom  the  neglect  of  the  creditor.     Where,  however,   a 
surety  applied  to  the  court  to  be  allowed  to  avail  himself  of 
certain  payments  made  by  the  grantor,  and  this  was  ad- 
mitted upon  his  entering  into  a  rule  to  pay  the  balance, 
the  Court  refused  to  discharge  him  from  his  liability  under 
this  rule,  though  the   grantor   succeeded  in  setting   the 
annuity  aside  for  a  defect  in  the  memorial,  subject  to  the 

(a)  Scui^ld  V.  Gowland,  6  East,  241 ;  2  Smith,  332.    Ette  v.  Bromhead, 
3E«p.C.261. 
(6)  Davis  V.  Bryan,  6  B.  &  C.  651  ;  9  D.  &  R.  726. 
(e)  Straton  v.  Rastall,  2  T.  R.  366. 
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CHAP.  IX.    termfl  of  his  paying  the  balance  of  the  oonflideradon  money 

omTirrBB'a     ^nd  interest^  which  he  had  not  dooe.(a) 

mKMEPfM.         So  gigo  it  18  now  established,  that  as  the  plaintiff  treats 

Thegnntormay  the  original  Consideration  as  a  sum  of  money  lent  or  ad- 

iMou^iMdeby   vanced  to  the  defendant,  so  the  latter  may  daim  to  aet  off 

him.  the  different  payments  loaade  by  him  as  portions  of  that 

sum  returned,  and  the  plaintiff  can  only  recover  the  balance. 
In  one  case,  (6)  indeed,  where  the  annuity  being  void  the 
parties  agreed  to  rescind  it,  and  tlie  grantor  agreed  to 
repay  the  consideration  money.  Lord  Kenyon  would  not 
allow  him  to  set  off  two  yearly  payments  which  be  had 
made,  holding  the  plaintiff  entitled,  both  under  the  agree^ 
ment  and  according  to  the  justice  of  the  case,  to  the  whole 
consideration,  and  interest  from  the  time  the  annuity 
ceased. 

But  it  was  afterwards  decided  by  the  Court  of  King's 
Bench  that  the  grantor  may  set  off  the  pajnooents  made  by 
him.  And  where  the  Statute  of  Limitations  is  not  replied 
to  the  plea,  he  may  set  off  all  the  payments  he  has  made, 
even  though  they  may  have  exceeded  six  years,  (c)  Loi  d 
EUenborough  said,  **  This  was  either  an  annuity  or  aot  an 
annuity.  If  not  an  annuity,  the  sums  paid  on  either  side 
were  money  had  and  received  by  one  party  to  the  other's 
use.  If  the  consideration  of  the  annuity  be  money  bad 
and  received,  it  roust  be  money  had  and  received  with  all 
its  consequences,  and  therefore  the  defendant  must  be  at 
liberty  to  set  off  his  payments  as  such,  on  the  same  score. 
In  the  case  cited,  (Beauchamp  v.  Borrett,)  Lord  Kenyoa's 
opinion  might  have  proceeded  on  the  particular  circum- 
stances of  it,  and  that  seems  probable  from  the  stress  which 
he  laid  on  the  justice  of  the  case."  Indeed,  where  the 
annuity  had  been  vacated,  and  there  was  no  agreement  on 
the  part  of  the  grantor  to  rescind.  Lord  Kenyon  himself 
permitted  the  grantor  to  set  off  the  payments  he  had  made 

(a)  Williamson  v.  Goold,  8  Hoore,  109. 
^6)  Beauchamp  v.  Borrett,  Peake,  C.  lOd. 
(e)  Hicki  V.  Hicks,  3  East,  IS. 
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on  acecmnt  of  the  annuity,  and  all  expenses  be  had  incuirred    chap.  ix. 

It  has  not  been  actually  deterinined  that  the  Statute  of     aEMEPiEa. 
Limitations  can  be  giyen  in  answer  to  Ae  defendant's  set  off,  How  far  the 
so  as  to  restrict  him  to  six  years*  payments  only.    Lord  Lhn?utioM  U  a 
Ellenborougfa,  in  Hicks  y.  Hicks,  held  that  the  plaintiff  defence. 
eould  not  take  advantage  of  it,  not  having  pleaded  it     If, 
however,  it  be  available,  it  seems  to  put  the  defendant  in  a 
worse  situation  than  the  plaintiff,  in  taking  the  account  be- 
tween them,  inasmuch  as  the  pluntiff  may  go  back  any 
distance  of  time,  while  the  defendant  can  only  set  off  six 
years*  payments.     But  perhaps  it  would  be  open  to  the 
defendant  to  plead  that  statute  to  the  plaintiff's  demand ; 
and  it  can  hardly  be  contended  that  the  annual  payments 
are  to  be  taken  as  acknowledgments  of  the  continuance  of 
the  debt,  for  they  are  not  held  in  law  to  be  payments  of 
interest;  indeed,  tbey  are  too  high  for  that.     The  proper 
cours&.would  be  undoubtedly  to  allow  all  payments  to  be 
set  off  to  any  extent.  » 

If  such  redress  can  be  obtained  in  a  court  of  law  on  a  Similar  redress 
defective  inrolment,  it  will  readily  be  beUeved  that  a  court  ^^i^ 
of  equity  will  not  grant  less  extensive  relief,  but  there  are 
some  few  matters  connected  with  this  relief  which  will  come 
more  aptly  in  the  ensuing  chapter. 

In  consequence  of  the  great  care  which  a  court  of  equity  But  the  con- 
takes  of  the  interest  of  married  women,  where  a  wife  en-  «coTetaWe^fiS2 
titled  to  a  separate  estate  charges  it  with  the  payment  of  an  a  married 
annuity,  which  the  grantee  neglects  to  inrol,  and  thus  the  ^^^^' 
annuity  becomes  void,  a  bill  cannot  be  maintained  against 
h^r  for  the  consideration  money,  (b)  even  though  the  money 
advanced  may  have  been  expended  on  her  separate  estate.(c) 
Nay,  oh  a  bill  of  interpleader  filed  by  the  owner  of  the 
estate  charged  with  the  separate  property,  when  money  is 
pkid  into  court  by  the  plaintiff,  payment  of  the  consideration 

(a)  Wcddell  v.  Lynaro,  1  Esp.  C.  309. 

(6)  Duke  of  Bolton  ▼.  WUUans,  2  Ves.  J.  188. 

(«)  Jones  T.  Hairii,  9  Ves.  486. 
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CHAP.  IX.  will  not  be  directed  thereout  (a)  These  eaaes  proceed  oh 
Q^lm^B  *^®  guardianship  holden  by  courts  of  equity  over  the  righto 
BBMBPiBs.  of  married  women,  which  renders  them  incapable  of  con- 
tracting or  entering  into  any  general  engagement  wluk 
under  coYcrture.  The  disposition  of  her  property  which 
she  intended  was  the  grant  of  an  annuity,  but  that  is  Toid, 
and  the  Court  cannot  presume  another  disposition  for  the 
payment  of  the  consideration,  for  which  she  baa  expressed 
no  intention. 

Where  a  wife  pledges  her  separate  property  jointly  with 
her  husband  for  an  annuity  granted  by  him,  she  stands  in 
the  place  of  a  surety,  and  then  undoubtedly  she  would  not 
be  liable  for  a  defect  in  the  memorial,  as  shown  in  regard  to 
other  sureties. 
There  U  no  Where  the  parties  have  intended  that  a  particular  fund 

CqUltftDM  ll0D  OD  •111. 

a  fund  intended  should  be  charged,  but  the  charge  thereon  fiuls  througn 
whm^^^Sever  ^^^^*  ^^  inrolment,  there  is  no  equitable  lien  on  that  fund 
the  chu^  if  for  the  consideration  money.  '*  It  is  impossible  to  contend 
invtUd.  ^j^  effect,"  said  Lord  Eldon,  "tiiat  tiie  annuity  being 

under  the  statute  void  to  all  intents  and  purposes,  the  fund 
upon  which  the  annuity  was  to  be  charged  should  become 
liable,  in  the  nature  of  a  mortgage,  for  the  consideration 
paid  for  such  annuity.  In  ordinary  cases  clearly  it  could 
amount  to  nothing  more  than  a  personal  demand.*' (^) 
Caeee  where  the  But  there  are  cases,  as  already  intimated,  where  the 
vacatethegnnt.  gnmtee  seeks  to  set  aside  the  annuity.    Such  are  perhaps 

all  of  them  instances  of  fraud  or  imposition,  where  a  party 
has  been  induced  to  give  up  valuable  rights  or  property  in 
consideration  of  some  inadequate  annuity.  Where  firand 
or  deception  has  been  employed,  or  where  the  {Hrindples 
and  rules  applicable  to  contingent  and  reversionary  interests^ 
discussed  above  in  the  chapter  on  the  consideration,  may 
be  brought  to  bear  on  the  transaction,  the  grantee  may 
apply  to  a  court  of  equity  for  relief;  4ind  if  the  case  be 
established,  the  annuity  will  be  vacated.     One  strong  in- 

(a)  Angell  ?•  Hadden»  2  Mer.  109 ;  Agnilar  v.  Agnilari  6  Medd.  418. 
(6)  Jones  v.  Hams,  9  Yes.  496.    See  Davis  v.  Duke  of  Marlboraufh, 
2  Swa.  166;  Aguilarv.  Aguilar,  5  Madd.  414. 
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stance  occurred  before  Lord  Eldon^  in  Gibson  v.  Jeyes,  (a) 
who  set  aside  an  annuity  which  had  been  sold  to  an  old 
lady,  infirm  in  body  and  mind,  at  the  age  of  seventy-one,  by 
her  attorney,  at  an  inadequate  price,  on  the  ground  that 
he  had  not  used  that  extreme  degree  of  caution  and  dili- 
gence which  jthe  connection  between  the  parties  required. 
Other  examples  are  referred  to  in  the  chapter  cited. 

It  is  difficult  to  point  out  any  mode  by  which  the  grantee 
can  at  law  vacate  Ae  grant,  unless  it  be  by  treating  it  as  a 
nullity,  and  proceeding  to  claim  back  that  which  he  may 
have  paid  or  conveyed  as  the  consideration  of  the  grant 
In  which  case,  however,  many  of  the  rules  which  prevail 
in  a  court  of  equity  will  not  be  applicable. 


CHAP.  DC. 

OPTHB 

ohantbb's 
rbhedibs. 


(a)  6  Ves.  266.    See  a]«o  Lamplagh  v.  Coz»  2  Dick.  411< 
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CHAPTER  X* 


OF  THB  O&ANTOR's  REMBDIE8* 


Tbe  remedies      Haviko  thus  examined  the  grantee's  remedies,  the  reader 
for  the  grantor,    ^„  ^^^  ^^^^  ^^  ^^  consideration  of  those  belonging  to 

die  grantor.    Besides  the  division  into  his  legal  and  equit- 
able remedies,  there  is  also  another  divisioni  which  runs 
through  each  of  those  branches,  and  is  the  ordinary  com- 
mon-law redress,  and  that  attainable  through  the  provisions 
of  the  annuity  acts.     It  will  be  advisable  in  the  present 
chapter  to  pursue  each  of  these  divisions. 
1.  Generally.         For  the  most  part  tbe  grantor's  remedies  exist  in  defence 
Swlf^LMUr  ^^^^'    When  he  considers  the  claim  of  the  annuity  to  be 
in  defence.         invalid,  he  may  refuse  to  pay  it,  and  defend  himself  against 

whatever  proceedings  the  giantee  may  resort  to.  Thus,  to 
refer  to  the  last  chapter,  if  a  right  of  entry  be  insisted  upon, 
he  may  hold  the  possession  of  the  land  and  defend  himself 
against  an  ejectment.  If  the  grantee  distrain  his  goods  or 
cattle,  he  may  replevy  them,  and  bring  an  action  of  replevin, 
in  which  case,  indeed,  he  fills  the  double  capacity  of  actor 
and  defendant.  Should  an  assize,  or  an  action  of  annuity, 
debt,  or  covenant  be  brought  against  him,  he  may  avail 
himself  of  any  of  the  objections  arising  out  of  the  peculiar 
nature  of  those  remedies,  which  may  be  learnt  fi*om  the 
observations  thereon  in  the  previous  chapter,  and  may  also 
adopt  any  of  the  ordinary  pleas  or  defences  allowed  in  other 
cases.  It  was  mentioned  before  (a)  that  a  set  off  may  be 
pleaded  to  an  action  on  an  annuity  bond.  And  where  a 
man  had  given  a  bond  to  pay  the  interest  on  SOOOL  to  his 
mistress  for  her  maintenance  and  that  of  her  children.  Lord 
Hardwicke  would  not  allow  the  interest  to  be  claimed  for 
the  time  during  which  he  maintamed  her.  (A) 

(a)  Page  402. 

(6)  Lloyd  ▼.  Carter,  3  Atk.  S5.    See  also  Carter  t.  AndenoBi  3  Sim.  370. 
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The  grantor  may  plead  that  be  has  paid  the  annuity,  or     CHAP.  x. 
that  he  has  duly  tendered  it.    If  he  conceive  that  any  par-     oEANTOB't 
ticular  mode  or  place  of  payment  has  been  required,  and      RBMapit, 
that  be  has  fulfilled  that  requisite,  he  may,  according  to  the  His  plea  of  oay- 
nature  of  the  security  or  of  the  remedy,  plead  either  that  ^^  °'    °  ^' 
the  grantee  has  hot  followed  ibe  proper  course,  or  that  he 
had  duly  tendered  the  payment  which  bad  not  beeu  received. 
On  which  plea  of  tender,  it  is  observable,  that  though  where 
it  is  pleaded  in  the  actions  of  annuity,  debt,  or  covenant, . 
the  defendant  ought  to  bring  the  money  due  into  court,  yet 
in  replevin,  where  there  is  an  avowry  for  a  rent  charge, 
and  the  plaintiff  pleads  a  tender  at  the  day,  he  ought  not 
to  bring  the  money  into  court,  because  the  only  question 
raised  in  that  action  is,  whether  the  distress  were  rightly 
tak^i  or  not,  and  not  whether  the  rent  has  been  paid  or 
not.  (a) 

It  is  also  a  general  rule,  that  where  there  has  been  a  Howasabse- 
tender  which  is  not  received,  the  creditor  may  make  a  sub-  2bould  bTmade. 
sequent  demand,  and  if  the  money  be  not  then  paid,  the 
tender  will  not  bar  the  action.  But  a  question  is  raised  in 
that  same  case  of  Home  v.  Lewin,  whether,  if  the  grantor 
hath  tendered  the  rent  on  the  day  of  payment,  the  grantee 
can  afterwards  demand  it  otherwise  than  of  the  person  and 
cuA  the  land  itself.  The  Court  were  not  called  upon  to 
decide  the  question,  and  no  resolution  was  given  upon  it* 
See  farther  upon  the  subject  of  the  tender  of  the  rent,  Bac. 
Abr.  B.ents,  I.  S55. 

A  tender  before  the  day  when  the  rent  is  due  is  not* 
available,  as  was  determined  long  since.  A  bond  was  given 
to  secure  aa  annuity  to  a  man's  wife,  payable  at  Michaelmas 
Of  within  one  month  after,  at  D.  In  an  action  on  the  bond, 
the  defendant  pleaded  that  two  days  before  the  end  of  the 
month,  he  came  to  D.,  and  tendered  the  money,  but  that  no 
one  was  there  to  receive  it.  And  the  Court,  after  deliberation, 
heU  it  not  to  be  a  good  tender.  If  he  bad. met  the  obligee 
within  the  month,  and  had  tendered  it  to  him  personally,  it 

(a)  UflnM  Y.  Umn,  I  UuA  RajFn»nd>  €30;  2  SaUb  609 ;  IZ  lAod.  39% 


ian 


THfi  LAW  OF  ANKUITISS 


CHAP.  X. 

OFTHB 

obantor's 

BUfBDIO. 


Defect  or  want 
of  consideration 
is  no  defence  to 
the  action. 


May  recover 
poBsciSBon  of 
the  land  by 
ejectment. 


Summary  appli- 
cations to  tne 
courts  to  set 
aside  proceed- 
ings. 


might  have  been  good^  but  it  seemed  that  the  last  day  of 
the  month  was  the  proper  day  to  ofier  and  receive  it  (a) 

It  is  not  enough  to  be  ready  to  pay  the  money,  but  there 
must  be  an  actual  offer  of  it  to  the  party  entitled  to  receive 
it,  and  such  must  be  stated  in  a  plea  of  tender.  (6) 

To  an  action  on  an  annuity  bond  the  grantor  may  plead 
that  he  has  lent  money  to  the  grantee,  who  has  agreed  that 
he  may  retain  the  amount  out  of  the  accruing  pajrments, 
because  this  is  equivalent  with  a  plea  of  payment  and  satis- 
fiiction.  And  the  bankruptcy  of  the  grantee  before  the 
satisfaction  of  that  sum  will  not  make  any  difference,  since 
the  assignees  must  take  the  annuity  with  all  its  equities,  (c) 

Though  the  grantor  may  plead  fraud  as  an  answer  to  a 
claim  on  the  grant,  he  cannot  plead  a  defect  or  want  of 
consideration.  Therefore,  where  the  purchaser  of  an  estate 
in  fee  granted  a  rent  charge  in  payment  thereof,  it  was  held 
that  he  could  not  object  at  law,  on  a  distress  by  the  grantee, 
that  the  vendor  had  only  an  estate  for  life  in  the  land^  his 
remedy,  if  any,  being  in  equity,  {d) 

The  tenant  of  the  land  should  not  plead  that  the  defendant, 
who  avows  as  the  bailiff  of  the  grantee,  distrained  without 
the  privity  of  the  latter,  but  should  traverse  his  being 
bailiff.  (^) 

If  the  grantee  has  succeeded  in  getting  possession  of 
land  through  tlie  means  of  a  grant  of  an  annuity  which  the 
grantor  maintains  to  be  invalid,  the  latter,  or  those  who 
have  succeeded  by  assignment  or  descent  to  his  interest, 
may  raise  the  question  by  an  action  of  ejectment  to  recover 
the  possession. 

And  where  the  grantee  has  availed  himself  of  the  summary 
judicial  process,  upon  instruments  usually  granted  to  secure 
the  annuity,  and  has  obtained  possession  of  proper^,  or  has 

(a)  Allen  v.  Andrews,  Cro.  E.  73. 

(6)  Beversham  ▼.  Osborn,  1  Vent.  322 ;  3  Keb,  800.  810.  828  ;  Home  v. 
Lewin,  above. 

(c)  Sturdy  t.  Arnaud,  3  T.  R.  399. 

(d)  Grilles  V.  Mansell,  Willes,  378. 

(s)  Dobson  ¥.  Douglass,  3  Lev.  SO ;  S.  C.  Robeon  v;  Dooglas,  Fieem.  535. 
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enforced  them  in  any  manner  whatever,  the  grantor  may 
apply  to  the  court  out  of  which  the  process  issues,  to  grant 
him  relief,  according  to  the  nature  of  the  transaction,  which 
he  discloses.  The  courts  will  proceed  to  examine  the  case 
in  the  exercise  of  their  general  control  over  such  instru* 
ments,  as  proceeding  under  their  sanction,  became  part  of 
their  own  records,  and  will  decide  according  to  their  judg- 
ment upon  such  examination.  *'  But,*'  said  Lord  Lough- 
borough, *^  this  principle  is  clear,  that  in  judging  of  the 
transaction,  which  is  the  foundation  of  the  judgment,  they 
will  find  themselves  governed  by  the  same  rules,  which  the 
law  has  prescribed,  if  the  transaction  itself,  independent  of 
the  judgment,  were  before  the  court  in  the  form  of  an  action. 
We  have  not  a  greater  latitude  by  having  an  authority  over 
the  judgment  entered  up,  than  in  the  decision  of  the  question 
between  the  parties  themselves."  Therefore,  where  the 
grantee  had  died,  the  court  refused  to  admit  parol  evidence 
of  an  agreement  between  the  parties,  that  the  annuity  should 
be  redeemable,  where  the  deeds  contained  no  such  power, 
'though  judgment  had  been  entered  up  on  a  warrant  of 
attorney  given  to  secure  the  annuity,  (a) 

The  court,  however,  will  impose  such  terms  as  appear  to 
suit  the  justice  of  the  case  when  they  do  interfere.  Thus 
in  a  late  case,  where  a  warrant  of  attorney  was  set  aside  as 
being  a  charge  upon  a  clergyman's  benefice,  and  therefore 
prohibited  by  the  IS  Eliz.  c.  20,  the  Court  of  King's  Bench 
referred  it  to  the  Master  to  ascertain  what  was  due  to  the 
grantee  for  principal  and  interest  at  five  per  cent,  and 
expenses,  and  all  payments  made  to  him  under  the  annuity' 
deed  were  ordered  to  stand  good.  (A) 

Where  the  grantor  has  a  legal  objection  to  the  grant,  or  Application  lo 
has  satisfied  the  demand,  he  may  be  contented  with  de-  for"reiief.**^'**^ 
fending  himself  in  a  court  of  law  against  any  proceedings 
which  may  be  brought  against  him.     But  there  are  many 
cases  where  the  objection  cannot  be  at  all,  or  only  imper- 
fectly, sustained  at  law,  and  is  only  properly  available  in  a 

(a)  Haynes  ▼.  Hare,  1  H.  Bl.  662. 
(6)  Flight  V.  Salter,  I  B.  &  Ad.  678. 
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eoait  of  equity ;  as  partiouburly  in  (he  instanoM  of  iaade- 
qixftteoontracts,  and  the  sale  of  reversionary  interests-^  or  con- 
tracts by  partaea  unfit,  through  mmtal  incapacity,  to  engage 
in  sudb  transactioos.  Proper  redress  is  then  only  attain- 
able in  a  court  of  equity.  What  relief  will  be  given  depends 
upon  the  particular  nature  of  the  transaction  complained  of. 
Thus  where  proceedings  have  been  commenced  at  law  on 
the  instruments,  a  bill  may  be  brought  for  an  injuncti<m  to 
stay  them*  A  suit  may  be  instituted  to  annul  or  vacate  the 
grantor's  grant  by  himsdf,  or  others  interested  through  him, 
to  obtain  restitution  of  property,  the  possession  of  which  be 
has  lost  through  the  grant,  when  there  are  difficulties  in  the 
way  of  proceeding  at  law;  or  to  remove  the  efGK;t  of  in- 
struments which,  though  in  truth  invalid,  may  still  operate 
injuriously  upon  his  title.  So  he  may  seek  to  compel  a 
redemption,  or  to  have  an  account  taken  where  it  is  com- 
plicated, and  he  alleges  that  he  has  overpaid  the  grantee. 
Lastly,  he  may  defend  himself  in  a  suit  filed  by  the  grantee 
to  enforce  payment  of  the  annuity,  or  to  compel  the  exe- 
cution of  the  contract,  and  bring  forward  his  objections  to 
the  transaction,  as  he  may  also  where  a  third  party  files  a 
bill  of  interpleader,  to  have  the  right  settled  between  the 
diseordani  claims  of  himself  and  the  grantee,  to  property 
which  he  may  have  assigned  as  a  security  for  the  annuity. 

It  has  been  stated  (a)  that  where  a  suit  is  brought  for  a 
rent  chargeable  on  several  lands,  the  owner  of  any  one,  if 
saed  alone,  may  oliject  that  the  rest  are  not  joined,  and  the 
suit  will  be  abated,  because  it  is  not  equitable  that  when 
several  are  liable,  one  only  should  be  called  on  to  discharge 
it.  But  this  court  will  not  interfere  with  the  legal  right  of 
distress,  nor  prevent  the  grantor  firom  distraining  upon  any 
particular  land.  Yet  the  landowner  may  in  that  case  file  a 
bill  against  the  others  jointly  liable,  to  compel  a  contribu- 
tion; and  it  is  said  in  an  old  authority  (A)  that  the  grantor 
shall  then  be  restrained  firom  charging  the  whole  rent  upon 
the  one  alone. 


(a)  Page  417. 


(b)  Sir  G.  Ctry's  K.  3.  3S.  133  |  1  £.  C.  A.  33. 


It  must  algo  be  noticed  Xh^A  9*  €K>iirt  oS  equity  efitertfdnft     CHAP.x« 
certain  bills,  techqicijly.  termed  quia  iimeA  UlUt  in  which  a     oRAMTOK'a 
person,  entitled  in  remainder  or  reversion,  seeks  to  compel      bbmepipj* 
the  tenant  in  possession  to  pay  the  rent  char^sod  upoa  the  Renwdwe  fot 
estate  so  limited,  m  order  that  the  arrei^ra  may  not  accu-  the  Uod  against 
mulate  during  the  continuance  of  the  particular  estate,  and  }J|?  ^^^^  ^^ 
fail  upon  the  party  next  succeeding.     Upon  these  bills  the 
court  makes  such  disposition  as  best,  suits  the  nature  of  the 
case*  (a) 

There  is  a  case  (6)  where  the  land  alone  was  charged^ 
and  the  tenant  for  life  died,  leaving  arrears.  The  Mafit«r 
of  the  Rolls  decreed  that  his  executor  should  pay  the  arrears 
out  of  his  testator's  assets^  because  his  estate  had  betea 
b^efited  by  the  non-payments 

The  terms  upon  which  relief  will  be  given  to  the  grantor  Termi  of  relief, 
vary  with  the  nature  of  the  relief  claimed.  Where  a  volun- 
tarygran^t  is  set  asTde*  of  course  the  grantor  can  have  nothing 
to  repay  to  the  grantee,  and  it  is  not  found  that  the  latter  i9 
called  upon  to  refund,  the  profits  he  may  have,  received* 
But  where  there  has  been  fraud,  or  undue  inftuence 
amounting  to  frauds  the  grajatee  has  been  directed  to  pay 
the  costs,  (c) 

Where  the  grant  has  not  been  voluntary,  but  for  a  pecu-  CoMiderationto 
oiary  cpji^ideration,  which  is  gro3s]y  inadequate,  nay,  when  i^t^^  ^* 
there  has  been  oppression  and  extortion  on  the  part  of  the 
grantee,  the  Court  of  Chancery  treats  the  bill  of  the  grantor 
as  a  redempjdon  bill,  and  therefore  whea  it  sets,  aside  the 
annuity,  decrees  that  the  consideration  originally  advanced 
shall  be  repaid;  for  it  would  be  contrary  .to  equitable  prin* 
ciples  to.  allow  the  one  to  derive  any  advantage  from,  a 
bargain,  to  which  he  was  himself  a  party,  and  which  he 
has  sought  to  avoid,  without  a  compensation  to  the  other. 
And  generally  the  grantee  shall  be  allow^ed  his  interest  on 
this  principal.     In  one  ca6e,(c()  the  grantor  was  allowed,  to 

(a)  Hayes  v.  Hayes,  1  C.  C.223. 

lb)  EIozlCoILv.  Beauchamp,  1  C.  C.  121. 

{c)  Norton  v.  Relly,  2  Edea.  286. 

(d)  Heathcote  y.  Paignion.  2  B.  C.  C.  170. 
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deduct  the  payments  which  he  had  made  while  the  amimty 
continued,  from  the  sum  thus  to  be  refunded.  And  this 
appears  to  be  equitable. 

So  also  in  that  case,  the  premiums  which  had  been  paid 
by  the  grantee  for  die  insurance  of  the  annuitant's  life,  were 
directed  to  be  allowed  to  him  in  the  account,  as  had  been 
previously  done  in  Lawley  v.  Hooper,  (a)  by  Lord  Hard- 
wick,  and  in  Gwynne  ▼.  Heaton,  (6)  by  Lord  Thurlow.  But 
when  it  is  considered  that  the  policy,  although  in  strictness 
of  law  it  ceases  to  be  valid  when  the  annuity  determines,  is 
nevertheless,  by  the  general  practice  of  the  insurance  offices, 
treated  as  an  existing  contract,  and  is  still  an  object  of 
sale,  (c)  it  seems  questionable  how  far  it  is  right  to  charge 
these  premiums  upon  the  grantor,  on  redemption,  because, 
as  the  grantee  may  ultimately  obtain  the  benefit  of  the 
policy,  he  will  by  this  decree  compel  the  grantor  to  pay  a 
portion,  perhaps  to  a  large  extent,  of  his  part  of  a  collateral 
contract*  It  will  be  seen  hereafter  that  this  item  has  not 
been  allowed  when  the  annuity  is  set  aside  for  a  defect  in 
the  memorial. 

Again :  in  the  two  cases  of  Gwynne  v.  Heaton,  and 
Heathcote  v.  Paignion,  the  expenses  of  the  deeds,  which 
had  been  paid  by  the  grantee,  were  ordered  to  be  charged 
to  the  grantor,  as  in  the  case  of  mortgages  the  mortgagor 
usually  incurs  the  expense. 

In  regard  to  the  subject  of  costs,  where  an  annuity  has 
been  set  aside,  as  fraudulentiy  inadequate,  the  defendant 
has  been  allowed  the  costs  of  taking  the  account  only,  but 
no  more,  (d)  Where,  however,  there  has  been  an  inade- 
quate sale  by  a  reversioner,  and  no  fraud  is  proved,  the 
grantee  has  been  allowed  his  costs,  (e)  In  Davis  v.  Duke 
of -Marlborough,  (/)  where  the  plaintiff  filed  his  bill  to 

(a)  3  Atk.  282.  (h)  1  B.  C.  C.  1. 

(c)  Btrber  v.  Morris,  2  M.  &  M.  62  ;  Ashley  v.  AsMey,  3  Sim.  140. 

(d)  Lawley  v.  Hooper,  3  Atk.  282 ;  Gwynne  v.  Heston,  I  B.  C.  C.  1 ; 
Heathcote  ▼.  Paignion ;  2  B.  C.  C.  170. 

(e)  Peacock  v.  Evans,  16  Ves.  518  ;  Gowlaad  v.  De  Faria,  17  Ves.  20 ; 
Marsack  v.  Reeves,  6  Madd.  110. 

(/)2Swa.  167. 
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jected  that  the  bargain  was  oppressive,  and  that  he  was  an  okantor's 
expectant  heir,  and  tendered  the  principal  advanced  and  *^"'"' 
interest,  which  the  plaintiff  accepted,  the  Lord  Chancellor 
refused  the  latter  his  costs.  So  in  Ryle  v.  Swindells,  {a) 
where  the  vendor  filed  a  bill  for  a  like  purpose,  which  was 
refused  on  the  ground  of  the  inadequacy  of  the  price,  the 
bill  was  dismissed  without  costs.  And  in  Hinxman  v. 
Smith,  (6)  where  there  were  cross  suits,  no  costs  were 
allowed  in  either.  Perhaps,  however,  the  only  rule  which 
can  be  stated  is,  that  there  is  a  discretion  on  this  subject, 
which  will  be  exercised  according  to  the  merits  of  each 
particular  case. 

Where  different  grantees  distrain  on  the  land  for  their  Bill  of  inter- 
annuidesj  and  the  tenants  file  a  bill  of  interpleader  to  settle  ^^^^t^^^*^^^ 
the  rights  and  priorities  of  the  former,  and  bring  their  rents  gnnteai. 
into  court,  they  shall  have  their  costs  immediately  out  of 
that  fund,  (c) 

It  is  also  a  part  of  the  decree  that  the  securities  given 
shall  be  vacated  and  annulled,  and,  where  necessary,  new 
conveyances  will  be  directed  to  be  executed.  {(I) 

But  the  grantor  is  indebted  to  the  provisions  of  the  annuity  RfimediM  unifr 
acts  for  the  introduction  of  the  most  important  redress,  both  m.^?"*""^ 
in  the  courts  of  law  and  equity.  The  regulations  imposed  by 
those  statutes,  as  regard  the  inroUing  and  registering  the 
memorial,  and  the  prohibitions  of  certain  fraudulent  prac- 
tices, to  which  this  contract  was  exposed,  have  been  already 
discussed,  and  it  remains  here  to  consider  the  remedies 
created  by  them. 

It  may  often  happen  that  the  grantor  may  have  no  copy  Copy  of  the  in* 
of  the  instruments  by  which  he  has  bound  himself.    By  the  ^i^^obteiiied 
regulations  of  the  first  annuity  act,  coupled  with  the  inter-  68  Geo.  IIL 
pretations  of  the  courts  upon  it,  the  memorial  contained  ^' 
almost  a  complete  transcript  of  the  securities,  whence  the 

(a)  M'Clel.  619. 

(6)  3  Rius.  436.    See  alto  Bowes  ▼•  Heap.  3  Yes.  &  B.  117. 

(e)  Aldrich  ▼.  Thompson,  2  B.  C.  C.  160. 

(d)  Underhill  v.  Horwood,  10  Vet.  319. 
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oBAirroii'i  ^^^  ^7  ^^^  ^  ^^*  m*  ^'  1^1)  ^^^  memorial  has  i>eea 
ABMXDus  reduced  to  a  mere  index  of  the  contents,  and  a  provisioii 
AXMoiTY  1CT8.  has  thcreforc  been  introduced,  to  afibrd  to  the  grantor  such 
information,  which  is  as  follows ; — It  is  enacted  in  sect.  5, 
'*  That  in  case  any  person  or  persons,  by  whom  any  annuity 
or  rent  charge,  of  which  such  particulars  as  aforesaid  are 
hereby  required  to  be  inroUed,  shall  for  the  time  being 
be  payable,  shall  be  desirous  of  obtaining  a  copy  of  every 
or  any  deed,  bond,  instrument,  or  other  assurance,  whereby 
such  annuity  or  rent  charge  was  granted,  and  of  such  his, 
her,  or  their  desire,  shall  give  twenty-one  days  notice  in 
writing  to  the  person  or  persons  for  the  time  being  entitled 
to  such  annuity  or  rent  charge,  such  person  or  persons 
shall,  on  or  before  the  expiration  of  such  twenty-one  days, 
unless  prevented  by  fire  or  other  inevitable  accident,  and 
in  that  case,  if  the  assurances  shall  not  be  destroyed  by  such 
accident,  then  as  soon  after  as  such  impediment  shall  be 
removed,  send  or  deliver  to  the  person  or  persons  requiring 
the  same,  a  copy  of  every  deed,  bond,  instrument,  or  other 
assurance,  whereby  such  annuity  or  rent  charge  was  granted, 
or  of  such  of  the  assurances  as  in  such  notice  shall  be 
required,  and  such  last-mentioned  person  or  persons  shall 
at  the  time  of  receiving  the  same  pay  to  the  person  or 
persons  furnishing  the  same,  a  sum  after  the  rate  of  six- 
pence for  every  one  hundred  words  contained  in  every  such 
copy,  and  also  the  reasonable  costs  of  sending  or  delivering 
the  same,  and  the  person  or  persons  holding  the  original 
instruments  by  which  such  annuity  or  rent  charge  shall  be 
secured,  shall  suffer  the  person  or  persons  to  whom  snch 
copies  shall  be  delivered  or  sent  to  examine  the  same  with 
the  originals ;  and  in  case  such  copies  shall  not  be  sent  or 
delivered,  or  the  person  or  persons  holding  the  original 
instruments,  shall  rduse  to  suffer  such  copies  to  be  eza* 
mined  therewith,  according  to  the  direction  in  this  act,  it 
shall  be  lawful  for  the  person  or  persons  by  whom  the 
annuity  or  rent  charge  is  payable,  to  take  out  a  summons 
from  any  of  his  Majesty's  justices  of  his  Courts  of  King's 
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Bench  and  Common  Pleas,  requiring  the  person  or  persona     CHAP.  X« 
neglecting  to  send  or  deliver  such  copies,  or  refusing  to     oftANTOE's 
suffer  the  same  to  be  examined  with   the  oriinnal  in-      *w«»ww 
atrument  as  aforesaid,  to  appear  before  such  judge,  and  avuqwt- actc* 
ahev  cause  in  the  premises,  and  it  shall  and  may  be  lawful 
Ibr  the  judge,  before  whom  such  person  or  persons  shall  be 
summoned,  to  make  such  order  for  the  production  of  the 
inatruinents  by  which  such  annuity  or  rent  charge  shall  be 
secured,  and  for  suffering  the  complainant  to  take  copies 
thereof  and  examine  the  same,  or  the  copies  delivered  with 
the  original  instruments  and  otherwise  in  the  premises,  as 
to  such  judge  shall  seem  meet" 

It  will  be  remembered  that  the  first  section  of  the  Objecticnu  on 
17  Geo.  Ill;  o.  86,  and  the  second  sect,  of  the  63  Geo.  III.  Icu^pJ^of 
c.  141,  have  enacted,  that  if  a  memorial  be  not  duly  in-  non-inzolment. 
Tolled  according  to  the  regulations  contained  in  those  acts, 
the  deed  or  assurance  shall  be  null  and  void  to  all  intents 
and  purposes.  So  also  by  the  third  section  of  the  former, 
and  the  fourth  section  of  the  latter,  certain  matters  are 
required  to  be  stated  in  the  deeds  or  assurances,  otherwise 
the  same  shall  be  null  and  void.  Hence  in  whatever 
manner  the  grantee  may  attempt  to  enforce  his  grant,  the 
grantor  may  object  that  these  statutes  have  not  been  duly 
observed  in  the  same  manner  as  any  of  the  common  law 
objections  lately  referred  to.  And  in  fact  it  is  common  for 
a  defendant,  when  sued  on  an  annuity  deed,  to  plead  spe- 
cially that  there  has  been  no  memorial  registered,  or  that 
ihe  memorial  is  defective.  To  which  pleas,  however,  it  will 
be  right  to  give  some  consideration.  The  memorial  is  not 
imiversally  required,  it  is  only  so  where  the  consideration 
is  pecuniary,  or  money's  worth.  That  is  expressly  pro- 
Tided  for  by  the  last  sections  of  the  two  statutes,  but  it  is 
also  apparent  from  tke  perusal  of  the  whole  of  the  acts, 
and  there  is  an  implied  restriction  in  the  clauses  which 
ioipoie  the  necessity  of  the  memorial,  of  its  application  to 
such  contracts  only,  (a)     Hence,  according  to  the  general 

(a)  Horn  v.  Horn,  7  East,  59df  9  Smkb,  $99. 
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CRAP.  X.     rule  of  pleading,  tltat  where  a  party  would  avail  himself  of 

•BAinoii'i     ^  restricted  defence,  he  must  bring  his  case  within  the 

BBsisDXM      restriction,   it  is  incumbent  upon  the  grantor,  when  he 

AvwuiTT  ACTS,  pleads  that  no  memorial  has  been  registered,  to  aver  that 

the  consideration  was  pecuniary,  unless  indeed  that  hie 
apparent  from  the  instruments,  as  they  are  set  forth  in  the 
declaration  or  on  oyer. 

^|^J[|^•J^  If  the  grantor  plead  that  there   is  no  memorial,   the 

grantee  must  set  out  the  memorial  in  his  replication  or 
plea  in  bar;  it  is  not  sufficient  for  him  to  join  issue  upon 
the  denial ;  (a)  and  it  will  not  be  improper  for  him  to  con- 
clude his  pleading  by  referring  to  the  record  in  his  verifi- 
cation, as  he  need  not  conclude  to  the  country,  {b) 

When  the  grantor  would  object  that  the  memorial  is 
defective,  it  has  been  said  that  he  must  not  plead  that  there 
is  no  memorial,  as  it  would  be  a  departure  afterwards  to 
state  that  the  memorial  was  defective.  This  opinion  has 
arisen  from  a  case  of  Praed  v.  Duchess  of  Cumberland,  (c) 
where   the   defendant   pleaded  that  there  was  no   such 

•  memorial  as  was  required  by  the  act  of  parliament,   to 

which  the  plaintiff  replied  by  setting  out  a  memorial,  and 
the  defendant  in  the  rejoinder  alleged  that  the  memcnrial 
stated  a  fisict  untruly.  It  was  held  by  the  Court  of  King's 
Bench  that  the  rejoinder  was  bad,  inasmueh  as  it  was  a 
departure  from  the  plea,  since  it  admitted  the  existence  of 
the  memorial  which  was  there  denied.  A  writ  of  error  was 
brought,  and  this  judgment  was  affirmed  in  the  Exchequer 
Chamber,  but  C.  J.  Eyre  did  not  adopt  the  same  argument 
as  the  Court  of  King's  Bench ;  for  he  decided  that  the 
objection  taken  to  the  memorial  was  properly  an  objection 
to  the  deed,  and  not  to  the  memorial,  and  therefore  there 
was  clearly  a  departure.  The  King's  Bench  proceeded  on 
the  analogy  of  an  award,  in  which  case  it  was  said,  that  if 
the  defendant  plead  no  award,  and  the  plaintiff  reply  by 
setting  out  an  award,  the  rejoinder  pointing  out  an  illegality 

(a)  lUchardson  t,  Tomkim,  9  Bing.  61.  (6)  lb. 

(c)4T.  R*S86i  3H.Bl.aaO. 
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or  defect  therein  would  be  a  departure ;  but  this  has  since  chap.  x. 
been  determined  otherwise  in  Fisher  v.  Pimbley,(a)  on  this  ^^^  ™*, 
principle^  that  an  invalid  award  is  the  same  as  no  award,  rbmbdxes 
and  therefore  the  rejoinder  supports  the  plea  rather  than 
departs  from  it.  So  it  may  be  submitted  that  an  invalid  or 
illegal  memorial  is  the  same  as  no  memorial,  and  the 
pointing  out  a  defect  therein  is  not  a  departure  from  the 
plea  of  the  non-existence  of  a  memorial,  that  is,  of  a  valid 
memorial.  If  the  plaintiff  set  forth  a  memorial  plainly 
defective  in  itself,  it  cannot  be  said  that  the  defendant  may 
not  demur,  and  yet  that  mdst  be  the  effect  of.  holding  the 
decision  in  Praed  v.  Duchess  of  Cumberland  to  the  extent 
alleged  in  the  Term  Reports. 

Mr.  Justice  Ashurst,  in  his  judgment  in  that  case,  says,  (A) 
''  the  proper  course  is  for  the  defendant  to  plead  the  memo- 
rial,, and  to  show  in  what  particular  it  is  defective."  When 
this  is  done,  it  must  be  averred  that  no  other  memorial  has 
been  inroUed ;  and  it  is  not  enough  to  allege  generally  that 
the  memorial  is  not  good  and  sufficient  according  to  the 
form  of  the  statute,  but  it  seems  the  particular  defects 
sjiould  be  expressly  declared,  (c)  and  it  should  also  be 
stated  that  the  consideration  for  the  grant  was  pecuniary. 

If  the  grantee  would  excuse  the  non-registration  upon 
any  other  ground  than  the  nature  of  the  consideration,  it 
lies  upon  him  to  plead  it,  because  the  exceptions  are  all 
contained  in  a  different  section  of  the  act 

But  not  only  is  the  objection  raised  in  an  action  by  the  How  the  objec* 
defendant's  pleading,  but  it  is  also  available  when  the  ukeaoniom- 
grantee  proceeds  to  enforce  those  securities  which  are  sum-  ™"y  »ppUca- 
mary  in  their  process,  and  where  judgment  is  signed  with- 
out the  actual  intervention  of  the  Court.     If  these  instru- 
ments have  not  been  duly  inrolled,  on  application  to  the 
Court  they  will  be  set  aside,  and  all  the  proceedings  that 
have  been  taken  upon  them.     And  this  is  not  discretionary 
with  the  Court,  they  are  bound  by  the  act  to  vacate  the 
instrument,  (e/)    At  the  same  time,  it  seems,  the  Court  may 

(a)  11  East,  188.  (c)  Simmons  v.  Hunt,  1  Mattb.  155. 

(6)  4  T.  R.  588.  (d)  Metcalf  v.  Bowes,  5  B.  &  C.  358» 
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CHAP.  X.  impose  tenns  upon  the  party  applying  for  its  ititerpoffitton, 
o»rN^oR*s  probably  on  this  ground,  that  as  the  judgment  signed  o« 
BEMEDiEB  the  waTTant  of  attorney  is  supposed  to  be  void,  the  wfaok 
ii^rtT  ACTS,  proceedings  under  it  would  be  invalid,  and  the  grantee 
would  be  a  trespasser,  against  whom,  indeed,  the  grantor 
might  bring  an  action ;  but  the  summary  remedy  on  appl»- 
cation  to  the  Court  is  preferable,  and  he  is  willing  to  submit 
to  the  terms  which  may  be  imposed  for  its  interferanoe. 
In  Poole  V.  Cabanes,(o)  the  warrant  of  attorney  was  can- 
celled, the  defendant  agreeing  to  return  the  principal  on 
taking  an  account  before  the  Master.  So  in  Drake  t. 
Rogers,  (6)  the  Court  of  Common  Pleas  imposed  that  term 
on  the  grantor.  And  very  lately,  where  the  grantor  had 
requested  the  judgment  to  be  entered  up,  and  execution  to 
issue,  which  he  afterwards  procured  to  be  vacated  for  a 
defect  in  the  memorial,  the  Court  of  King's  Bench  made 
his  rule  absolute  only  on  payment  of  all  the  costs  of  the 
judgment,  execution,  and  sequestration,  and  of  that  motkm, 
as  between  attorney  and  client,  (c)  Indeed,  as  the  money 
advanced  is  recoverable  by  an  action,  the  parties  generally, 
if  they  can  pay  the  money,  will  find  it  advisable  to  refer  to 
the  Master  to  compute  what  is  due  for  principal  and  l^ai 
interest,  in  taking  of  which  account  the  practice  is  to  allow 
the  principal  with  five  per  cent,  interest,  the  grantee  ac- 
counting for  the  money  which  has  been  received  upon  tJie 
annuity,  (d) 

But  the  Court  have  refiised  to  order  the  warrant  of 
attorney  to  be  taken  off  the  file,  or  to  be  delivered  up  Id 
be  cancelled,  (e)  yet  they  ordered  it  in  one  case  to  be  depo- 
sited with  the  officer  of  the  court.  (/) 
When  the  And  the  Courts  will  not  interfere  summarily  on  motioii 

terfeie.  except  there  is  a  warrant  of  attorney,  or  some  instrument, 

which  forms  a  part  of  their  records.  The  grantor  is  left 
to  his  plea  or  the  ordinary  remedies  in  other  cases. 
Hence,  the  Court  of  Common  Pleas  refused  to  cancel  an 

(«)  8  T.  E.  328.  (b)  2  Br.  &  B.  24;  4  Mo.  402. 

(c)  NMh  V.  Godmond,  1  B.  &  Ad.  634. 

Id)  With,  on  Ann.  p.  103.  (e)  Anon.  2  Chitty,  34. 

(/)  Denne  v.  Dupuis,  11  East,  134. 
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annuity  bond  which  was  defectively  inroUed^  and  doubted 
whether  they  would  have  stayed  proceedings  in  an  action 
thereon,  (a)  And  the  Court  of  Exchequer  afterwards  de- 
cided, that  the  proceedings  could  not  be  stayed,  it  being 
similar  to  any  other  instrument  of  disputed  validityi  which  ~'^— 
must  be  determined  by  the  judgment  of  the  Court  in  the 
regular  course  of  proceeding,  (b)  Even  where  there  is  a 
warrant  of  attorney,  that  alone  will  be  vacated  on  a  sum- 
mary application;  the  other  securities  will  not  be  touched.(o) 
It  is  easily  seen  that  by  cancelling  the  other  securities  the 
grantee  would  be  deprived  of  an  opportunity  of  having  the 
judgment  of  the  Court  revised  on  a  writ  of  error.  This 
was  decided  formerly,  when  there  was  great  doubt  whether 
a  defect  in  the  memorial  of  one  instrument  did  not  vitiate 
all,  but  it  has  now  been  settled  in  the  negative,  and  there- 
fore ci  course  the  defective  memorial  of  the  warrant  of 
attorney  could  not  now  give  a  power  to  the  Court  to  vacate 
the  other  instruments  where  the  error  does  not  apply.     ^ 

Where  an  objection  was  taken  to  the  memorial  as  being 
deflective,  and  the  point  was  doubtful,  the  Court  of  King's 
Bench  enlarged  a  rule  for  setting  aside  the  warrant  of  at- 
torney until  the  parties  had  brought  an  action  on  the  bond 
to  try  the  validity  of  the  objection,  which  might  then  be 
raised  in  a  more  solemn  manner,  {d) 

It  has  been  seen  above,'  in  page  114,  that  any  party  Who  may 
whose  property  is  affected  by  the  operation  of  the  annuity  ^^P^^* 
may  avail  himself  of  the  objections  arising  from  these  acts. 

But  as  to  a  summary  application  to  the  Courts,  it  was 
determined  that  a  purchaser  of  a  lease,  after  the  grant  of  an 
annuity  secured  thereon,  but  not  duly  inroUed,  could  not 
apply  to  the  Court  of  King's  Bench  to  have  the  instrum^ite 
which  secured  the  annuity  cancelled,  but  the  grantor  alone 
was  entitled  by  reference  to  the  language  of  the  4th  seo- 


(•)  Symondi  v.  Coburae,  1  B.  fie  P.  4S2. 
(b)  Jeffrey  \,  Duke  of  A.thol,  3  Anst  865,  n. 

(c>  Appleby  V.  Smith,  3  Anst.  865  ;   Chawner  v.  WhaUey,  3  East,  500 ) 
Stoiton  ▼.  Tomlins,  2  Bing.  475  ;  10  Mo.  173. 
(/t)  Eastland  v.  Forrester,  1  Smith,  866. 
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Application  un- 
der the  17  Geo. 
111.  c.  26,  B.  4, 
and63Geo.III. 
c.  141, 1. 6. 


tion.  (a)  However,  in  a  subsequent  case,  (4)  where  a  war- 
rant of  attorney  had  been  given  by  the  grantor  and  his 
surety,  the  Court  allowed  the  representative  of  the  surety, 
who  was  dead,  to  apply  to  set  aside  that  warrant,  because 
that  gave  the  Court  jurisdiction  independent  of  the  annuity 
act  This  seems  by  no  means  satisfactory;  the  party 
applying  was  not  affected  by  the  judgment,  for  that  survived 
against  the  grantor,  who  did  not  make  any  application,  and 
there  is  nothing  in  the  common  law  jurisdiction  of  the 
Courts  which  would  have  authorised  them  to  interfere  for 
a  defect  in  the  memorial,  at  the  instigation  of  any  one  not 
a  party  to  the  judgment. 

In  the  6th  section  of  the  53  Geo.  III.  c.  141,  the  per- 
son by  whom  the  annuity  or  rent  charge  is  made  payable, 
or  whose  property  is  liable  to  be  charged  or  affected 
thereby y  may  make  application  to  the  Court,  which  is  an 
extension  of  the  language  of  the  old  act.  Therefore,  if 
this  section  is  to  form  an  analogy  for  the  interpretation  of 
the  ^,  as  the  4th  did  to  the  1st  of  the  old  act,  un- 
doubtedly all  persons  who  become  interested  in  the  property 
charged  may  now  apply  summarily,  as  well  as  the  grantor. 

The  provisions  of  the  previous  sections  are  precautionary 
and  for  the  prevention  of  fraud,  but  those  of  the  4th  of  the 
17  Geo.  III.  and  the  6th  of  the  53  Geo.  III.  relate  to  the 
actual  commission  of  fraud,  and  a  summary  power  is  given 
therein  to  the  Courts  on  the  part  of  the  grantor  alone  by 
the  former  act,  or  of  any  person  whose  property  is  liable 
to  be  afiected  thereby  by  the  latter,  where  a  charge  is  made 
of  any  of  the  frauds  mentioned  in  those  sections.  Thus,  if 
any  part  of  the  consideration  be  retained  by  the  grantee,  or 
returned  by  the  grantor,  or  when  notes  given  in  part  satis- 
faction thereof  are  not  paid,  or  are  cancelled,  a  summary 
application  may  be  made  to  the  Court  to  stay  any  action 
which  may  have  been  commenced  on  the  securities,  and  to 
have  them  cancelled,  or  to  set  aside  or  vacate  any  judgment 
that  has  been  entered  up  in  pursuance  of  the  contract 

(a)  GftiTOod  ▼.  Saunders,  6  T^  R.  40S, 
(6)  Stetdman  ▼.  Purchaw,  ib.  797. 
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By  these  sections  the  summary  jurisdiction  which  the  CouilA     CHAP*  x. 
possessed  over  their  own  instruments  has  been  extended  to     obTntoe's 
other  securities,  and,  as  we  before  observed,  evidence  in      mmbdim 
the  ordinary  course  of  proceedings  madmissibie  is  now  avkuityacts. 
receivable  by  them  in  the  investigation  of  these  transac- 
tions. 

Unless  a  warrant  of  attorney  has  been  given,  a  court  of  WhAn  the 
law  cannot  interfere  to  vacate  any  of  the  other  securities  j^  *^*^  "**'' 
uiktil  an  action  has  been  commenced^  but  where  that  instru- 
ment also  accompanies  the  grant,  the  Court  has  immediate 
jurisdiction  to  interpose,  though  judgment  be  not  signed, 
nor  any  action  commenced,  for  such  is  the  rule  in  other 
cases  regarding  such  instruments,  the  Courts  directing 
them  to  be  cancelled  to  prevent  any  improper  use  being 
made  of  them,  (a)  And  when  the  Courts  do  interpose  in 
reference  to  one  instrument,  they  have  power  under  these 
sections  to  adjudicate  upon  all.  The  levying  a  fine  in  the 
Common  Pleas  where  the  proceedings  are  regular,  will  not 
give  that  court  jurisdiction  over  the  instruments  of  grant. 
At  least,  it  was  so  held,  where  an  objection  was  taken  to' 
the  memorial,  the  Court  saying,  that  it  was  not  an  action 
within  the  4th  section  of  the  old  act.  {b) 

It  has  been  already  observed,  (c)  that  the  jurisdiction  Their  jurisdic- 
given  to  the  Court  by  these  last  sections  is  discretionary,  and  tionuy. 
in  their  proceedings  thereon  they  act  according  to  equitable 
principles.  They  may  refuse  to  interfere  at  all  summarily, 
or  they  may  impose  such  terms  and  conditions  upon  the 
parties  as  may  seem  just  and  reasonable.  In  regard  to 
their  interference,  two  rules  have  been  laid  down,  which 
have  guided  the  Courts  in  many  of  the  cases  brought  be- 
fore them,  both  on  the  former  and  the  latter  sections. 

The  first  rule  is  not  to  entertain  a  summary  moti(Hi  Fint  rule  not  to 
where  the  merits  of  the  question  have  been  already  dis-  SemStTof the 
cussed  by  the  same  or  another  Court,  between  the  same  »>«  has  been 
parties,  and  have  been  finally  decided,  though  fresh  ob-  cuimZ 
jections  be  adduced.     Provided  the  &x:ts  on  which  they 
arise  were  in  the  knowledge  of  the  party  at  the  time 

(a)  Ezparte  Chester,  4  T.  R.  694 ;  Thurkill  v.  Wallace,  cit  in  note. 
\h)  Craofiiid  ▼.  Ctinw,  2  H.  Bl.  488.  (c)  Page  368. 
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CHAP.x«  <^  ^  fiiv^  applicatian.  («)  This  rule  wa«  founded  upon 
the  analogy  of  an  action  at  common  law,  where  after  the 
merits  <^a  question  have  been  discussed*  and  a  final  jo^- 
ment  obtained,  the  parties  are  conduded*  and  cannot  again 
canvaaa  the  same  qjuestion  in  another  action* 

But  the  discussion  of  the  merits  here  means  with  refer- 
ence to  this  act  A  suit  between  the  same  parties  fi>r  an 
acoonnty  or  upon  some  other  collateral  question,  will  not 
{wevent  the  Court  firom  afterwards  hearing  any  objections 
raised  on  these  statnte8.(6) 

Again ;  where  a  hostile  suit  has  been  instituted  and  car- 
ried on  on  the  securities,  and  has  proceeded  to  judgment, 
but  the  defiendant  has  not  availed  himself  of  the  objecticms 
against  that  suit,  the  Court  will  not  interfere  to  stay  the 
execution  on  an  olyection  to  the  memorial.  Thus  where 
an  action  had  been  brought  on  the  annuity  bond,  to  which 
the  defendant  pleaded,  and  the  plaintiff  had  judgment,  the 
Court  refused  to  set  that  judgment  aside,  on  the  ground  of 
a  defi^rt  in  the  memorial,  (c)  So  where  an  el^it  had  been 
sued  out  on  a  judgment  on  a  warrant  of  attorney,  given  to 
secure  an  annuity,  and  an  ejectment  had  been  brought  on 
the  inquisition,  which  was  defended,  the  Court  would  not 
stay  execution  after  a  verdict  in  the  ejectment,  on  an  ob- 
jection to  the  memorial  then  first  allied,  (d) 

But  it  is  requisite  in  order  to  estop  the  grantor  that  thei« 
should  have  been  a  hostile  suit  which  called  upon  him  to 
raise  the  objection,  if  it  were  ever  to  be  brou^t  forward. 
Therefore,  where  judgment  was  entered  up,  and  execution 
taken  out  and  levied,  and  a  fresh  wwrant  of  attorney  givem 
for  the  annuity  and  arrears,  and  judgment  entered  up 
thereon,  and  execution  taken  out  again,  the  Court  of 
King's  Bench,  nevertheless^  beard  the  olgectioni^  and 
stayed  the  plaintiff's  proceedings. («) 

(a)  GieatlMad  v.  Brmok^,  7  T.  R.  455;  tSchnnums  ▼•  WeathsfasMl 
1  EaBt,  637. 
'  (ft)  Hart  V.  Lovelace,  0  T.  K.  471 ;  Ezparte  Mackietfa,  9  East,  563. 

(c)  Bmk  V.  Tyip,  1  J.  R.  495.  (d)  Widiy  v.  Woillej,  7  T.  R.  MO^ 

(e)  Dcieiifaiui  ▼.  Obrijea,  3  Eaat,  559. 
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time. 
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Again :  wbere  the  judgment  was  reviyed  by  scire  &cias»  0HAP.2L 
and  a  fieri  facias  was  sued  out  thereon,  and  on  defendant's  o^'m«'« 
application  time  was  given,  after  which  a  second  fieri  facias 
was  issued,  and  the  arrears  then  due  were  paid,  the  Court 
of  Exchequer  held  the  defendant  was  not  prevented  firom 
applying  to  them,  the  writ  of  scire  facias  not  being  a  hostile 
proceeding,  (a) 

Although  the  Court  will  not  listen  to  the  objection  on  a 
summary  application  when  it  might  have  been  raised  before^ 
yet  when  it  is  attempted  to  enforce  the  securities  the  de- 
fendant may  still  urge  it,  if  it  be  available  in  the  {proceed- 
ings then  adopted.  (6)  Thus,  though  he  may  be  prevented 
from  setting  aside  the  judgment  on  the  warrant  of  attorney, 
yet  he  may  plead  the  objection  to  an  action  on  the  bond. 

The  other  rule  is  one  of  limitation  of  time.  After  a  Second  nde  at 
long  period  has  elapsed,  the  Court  will  not  interfere  with  a  ^  "™**»*"»^ " 
transaction  where  firaudulent  or  improper  practices  are 
charged;  more  especially  if  any  of  the  parties  theareto  be 
dead,  so  that  the  explanation  which  he  might  have  given  is 
not  obtainable.  This  agrees  with  the  principles  prevailing 
in  equity,  where  the  long  lapse  of  time  is  considered  as  a 
tacit  confirmation  of  a  doubtful  or  fraudulent  transaction* 
No  actual  limitation  has  been  fixed,  for  every  case  depends 
upon  its  particular  circumstances ;  but  Lord  Kenyon  ex- 
pressed an  opinion  that  the  Statute  of  Limitations  might 
guide  the  judgment  of  the  Courts,  (c)  In  Symmons  v. 
Mortimer,  (d)  he  thought  that  the  lapse  of  ten  years,  and 
the  death  of  the  agent,  might  be  an  answer  to  the  grantor's 
application.  So  where  the  annuity  had  been  paid  for  seven 
years,  till  the  agent  was  dead,  and  then  a  chai^  was  made 
that  that  agent  had  retained  part  of  the  consideration,  the 
Court  of  King's  Bench  refused  to  reUeve  the  grantor  on  this 
point («)  Again:  when  it  had  been  paid  for  dieven  years^ 
during  seven  of  which  the  grantee,  who  was  charged  with  a 

(a)  Pielde  v.  Cole,  Forrest,  125.  (c)  Ezparte  Mazif«U,  2  £wt|  85. 

(6)  Bromley  v.  HoUend,  5  V«b.  617.    (d)  6  T.  R.  1S9. 
(0)  Poole  V.  Cabanes,  8  T.  R.  338. 


444  THK  LAW  OF  AN inilTISS 

(SlAP.X.     ietuiier,liadbeendead«dieC<Hirtdi]iiiBaedtliei{9Uc^ 

And  where  thai  time  had  el^ised,  the  Court  required 
that  the  affidavits  in  support  of  the  grantor*s  rule  should 
jji^^  li^  state  that  all  the  parties  were  stiU  ahYe,  thereby  intimating 
that  if  any  of  them  had  been  dead,  it  could  not  be  sup- 
ported, (b)  Indeed,  in  one  case,  (c)  though  all  the  parties 
were  ahve,  the  Court  of  Common  Pleas  thought  that  they 
ought  not  to  interfere  after  eleven  years,  yet  there  it  turned 
out  the  objection  was  not  available.  But  where  scarcely 
six  years  had  eUpsed,  and. the  party  complained  of  was 
alive,  and  admitted  the  matter  charged  against  him,  the 
Court  did  not  admit  the  limitation  of  time,  which  fell  within 
the  opinion  expressed  by  Lord  Kenyon,  but  gave  relief,  (d) 
And  lately  the  Court  of  Common  Pleas  set  aside  an  annuity 
where  ten  years  had  elapsed,  after  scune  consideration  on 
this  point,  induced  partly  by  the  authority  of  Gowland  v. 
De  Faria,(e)  in  Chancery,  where  twenty-five  years  had 
expired.  (/")  And,  again,  after  five  years  and  the  death  of 
the  grantee,  where  his  testimony,  indeed,  could  not  have 
^^SL^ril^^     explained  the  illegality  charged,  (g) 

morial  is  de-  It  will  be  observed,  that  by  the  lapse  of  time  and  the 

^^^'  death  of  parties,  the  Courts  are  deprived  of  the  means  of 

obtaining  correct  evidence  of  transactions  impeached  be- 
fore them,  and  therefore  think  it  wrong  to  interfere.  But 
in  respect  to  the  memorial,  the  objections  seldom  depend 
upon  extrinsic  evidence,  and  the  lapse  of  time  and  death  of 
parties  will  not  prevent  the  Courts  firom  forming  a  correct 
judgment  upon  that  document  Again,  the  equitable  prin- 
ciple of  a  confirmation  does  not  apply,  because  the  want  of 
a  legal  memorial  renders  the  annuity  absolutely  void,  not 
voidable  only  as  in  the  case  of  fi*aud ;  and  it  seems  there 
can  be  no  confirmation  of  a  void  instrument,  as  Lord  Eldon 
has  stated,  with  reference  especially  to  this  act  (h)   Accord- 

(a)  Exparte  Maxwell,  2  East,  85.      (c)  Mootham  v.  Howe,  7  Taunt. 506. 

(b)  Anistead  v.  Atkyni,  2  Chit.  32.    (d)  Williams  v.  Hockia,  8  Taimt.  435. 
(e)  17  Ve».  20. 

if)  WUliamaoQ  v.  Goold,  1  Bing.  334  ;  8  Mo.  109. 
(g)  Gorton  v.  Champneyt,  1  Bing.  287« 
(h)  Bromley  t.  Holland.  Coop.  24. 
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ingly  the  lapse  of  time  has  been  holden  to  be  no  answer  CHAP.  x. 
where  applications  have  been  made  by  the  -grantor  on  ob-  anlvZwu 
jections  to  the  memorial,  (a)  HBMBi>rM 

But  as  it  appears  from  the  case  of  £.  P.  Mackreth,  (A)  the  ahkuity  acts. 
Court  will  make  all  reasonable  intendment  to  support  the  — — -— ^ 
instrument.  And  if  the  objection  to  the  memorial  be  not 
clearly  made  out,  the  Court  will  not  interfere  after  the 
lapse  of  time.  As  where  there  were  erasures  in  the  memo- 
rial which,  if  explained,  might  have  removed  the  objection, 
the  grantor's  application,  after  the  lapse  of  eighteen  years, 
was  dismissed,  (c) 

Again :  when  the  grantor  is  alive  and  is  able  to  make  an  The  mntor 
affidavit,  the  Courts  will  not  interfere,  unless  he  joins  in  affidavit,  other- 
the  application,  and  states  his  account  of  the  transaction.  ^  ^  ?^^ 
Therefore,  where  the  grantor  had  conveyed  his  property  fere, 
to  trustees  for  the  benefit  of  his  creditors,  the  Court  of 
Common  Pleas  refused  to  hear  an  application  against  the 
grantee,  charging  him  with  a  retainer  of  the  consideration, 
which  was  made  on  the  part  of  the  trustees  without  an 
affidavit  from  the  grantor,  (d) 

There  is  nothing  peculiar  in  the  practice  of  the  Courts  ^^^  of  K.  B« 
in  regard  to  the  application  of  the  grantor  on  these  acts,  ^  i^  of 
except  the  following  rule,  which  has  existed  in  the  King's  ^ppUcttioiis. 
Bench  since   1802  (e)  and  in  the  Common  Pleas  since 
1829.  (/)   "  Where  a  rule  to  show  cause  is  obtained  for  the 
purpose  of  setting  aside  an  annuity  or  annuities,  the  several 
objections  thereto,  intended  to  be  insisted  upon  by  the 
counsel  at  the  time  of  making  such  rule  absolute,  shall  be  * 
stated  in  the  said  rule  nisi." 

When  an  objection  is  made  to  the  memorial  it  is  advisa-* 
ble,  if  not  necessary,  to  produce  a  copy  of  the  memorial  as 
registered,  properly  authenticated  at  the  time  of  moving  the 
rule  nisi,  and  to  file  the  same  with  the  affidavits. 

(a)  Poole  ▼.  Cabenet,  8  T.  R.  329 ;  Van  Braam  v.  Isaacs,  1  B.  &  P.  461 ; 
Diike  V.  Rogen,  2  Br.  &  B.  19. 

(ft)  2  East  668.  (e)  Const  ▼.  Philtips,  4  D.  &  R.  344. 

Id)  Paitnall  ▼.  M.  of  Wellesley,  3  Br.  &  B.  265;  7  Mo.  63. 
(O  T.  T.  2  Stst*  669.  (/)  M.  T.  6  Bing.  347. 
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OHAf  •  X*         But  when  the  Courts  do  interfere  on  a  summary  appli- 

smAVTOft't     oatioUy  it  is  customary  to  impose  terms  and  ccHiditioiis  upoa 

BBMsoiM      ii^Q  ffrantor.     It  has  been  seen  that  this  is  dene  in  the  case 

VWPBA  TIS  ^ 

AmuiTT  ACTS,  where  the  memorial  is  defiective;  but  there  the  priiKapal 
TIm  Coaru  im-  Is  recoverable  in  an  action  by  the  grantee.     Where  there 

S(?d!r!nt«r-     ^  ^^"^  '^^"^  ^  fraud  as  those  provided  for  in  the  latter 
f^n.  sections  of  the  acts^  it  may  not  be  quite  certain  that  the 

grantee  could  recover  his  principal ;  it  seems  probable  that 
he  could  not.    Yet  it  is  clearly  equitable  that  the  grantee 
ought  to  have  what  he  has  actually  advanced,  repaid  to  himj 
and  the  grantor  is  sufficiently  relieved  if  the  extortionate 
annuity  is  set  aside.    The  Courts  have  accordingly  adopted 
as  genera]  terms,  that  the  principal  and  interest  shall  be 
repaid,  on  an  account  to  be  taken  by  the  prothonotary  or 
master.     Thus  in  Williamson  v.  Goold  {a)  and  Gorton  v. 
Champneys,  (&)    which  have  been  referred  to  above,  (r) 
the  annuity  was  set  aside  on  the  terms   of  the  protho- 
notary  taking  an  account  of  what  was  due  for  princi- 
pal and  interest,  and  the  grantor's  paying  the  balance  so 
found.     Again,  in  Calton  v.  Porter,  (d)  it  was  on  payment  of 
principal  and  interest     And  in  Jones  v.  Silberschildt  (^) 
on  equitable  terms,  deducting  what  was  due  for  priocipa] 
and  interest,  at  five  per  cent.    These  were  all  cases  in  the 
Common  Pleas.     The  Court  of  King's  Bench  set  aside  an 
annuity  on  the  terms  of  the  defendant's  paying  principal 
and  interest,  at  five  per  cent,  with  such  costs  and  broker- 
age as  the  master  should  think  reasonable,  and  the  costs  of 
'  the  application.  (/)    It  does  not  appear  fix>m  these  reports 
whether  the  defendant  is  allowed  to  deduct  the  pa]rment9 
he  has  made,  though  that  is  perhaps  inferable  firom  the 
language  of  the  Court  in  Williamson  v.  Goold,  and  there 
certainly  seems  no  reason  to  distinguish  this  from  the  rule 
prevailing,  where  there  is  a  defect  in  the  memorial* 

<a)  lBiQ9.234;  8  Mo.  109. 

(h)  1  Bing.  287 ;  8  Mo.  302 ;  and  lee  Mencft  v.  Haouaotd.  6  Ma  495. 

(c)  P«ge  155.  (d)  2  Bing.  a7«i 

(e)  4  Bing.  2$;  12  Mo.  113. 

(/)  Finl^v. GuiMt,  6  B. & C.  165;  9  D.  £c  R.  907. 
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Where  an  annuity  was  set  aside  on  pajnnent  of  the  pirin*  CHAP.  X. 
eipal  and  interest,  the  Court  of  Common  Pleas  held,  that  oiuin^'s 
the  grantee  should  be  reimbursed  for  the  expenses  >of  the  sehsdiss 
conveyances,  by  which  it  had  been  secured,  (a)  annuity  acts. 

The  Courts  also  exercise  a  discretion  in  awarding  costs  Sxpentet.  ' 
for  or  against  the  parties  applying  to  them  summarily.  In  CqiU 
one  case,  (6)  where  an  annuity  was  set  aside  against  the 
executor  of  the  grantee  for  a  defect  in  the  memorial,  the 
Court  of  Common  Pleas  would  not  oblige  him  to  pay  tlie 
eosts,  because  he  did  not  know  the  matter  omitted  In  the 
memorial. 

Where  an  annuity  had  been  granted,  but  the  securities  Delivery  up  of 
being  invalid  through  a  defect  in  this  act,  it  was  aban*  ^  ^  >^«n*>M* 
doned,  and  a  firesh  agreement  was  entered  into,  for  seeur* 
ing  which  the  original  securities  were  retained,  the  Court 
of  Common  Pleas  refused  to  order  them  to  be  delivered  up, 
there  not  being  any  intention  to  enforce  them  as  annuity 
securities,  (c) 

The  grantor  is  not  confined  to  the  courts  of  law  for  re*  ^^  '^  ^^ 

-  .        .  .  on  these  acts. 

dress  under  these  acts,  he  may  also  apply  to  a  court  of 
equity.  There  are,  no  doubt,  cases  where,  if  no  warrant 
of  attorney  be  given,  the  grantor  cannot  obtain  the  inter- 
ference of  a  court  of  law ;  yet  it  may  be  very  deshrable  for 
him  to  vacate  the  grant,  which  he  alleges  to  be  illegal,  and 
in  such  cases  he  must  resort  to  a  court  of  equity.  It  has 
been  long  held,  that  a  suit  may  be  maintained  in  that  court 
to  set  aside  an  annuity  void  through  neglect  of  the  annuity 
aets,  although  the  objection  be  valid  at  law,  and  the  instni*- 
ments  are  therefore  void.  The  objject  of  the  suit  is  to  have 
all  these  void  securities  cancelled  and  delivered  up,  and, 
where  necessary,  releases  and  reconveyances  executed.  This 
is  done  in  the  exercise  of  the  court's  general  equitable  re- 
lief, because,  although  void  to  all  intents  and  purposes,  yet  if 
suffered  to  remain  in  the  hands  of  the  grantee,  they  might 
be  used  for  purposes  of  vexation  or  injustice,  or  might  pos- 

(a)  V^iUiuDiOD  v.  Goel4,  1  Bing.  316  ^  8  Mo.  894. 
(6)  Dickenson  v.  Boyn,  1  B.  &  P.  335. 
(c)  Goring  v.  Welles,  1  B.  &  P.  395. 
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CHAP.  X.  siU J  opermle  as  a  doad  upon  tbe  grantor's  title,  (a)     This 

o&avtve's  leliel^  thcrefwe,  is  given  by  a  court  of  equity,  acting  under 

KSMXAus  Jig  general  powers,  and  not  under  any  authority  given  by 

AaneciTT  ACTS,  the  annuity  acts. 


Sum  ralcB  pro-  There  is  the  same  rule  with  r^^ard  to  the  manner  and 
i^wn3ii^**  time  of  taking  the  objection  in  equity  as  already  men- 
tDthnraiMi       tioned  in  law.     It  is  holden,  that  unless  a  defect  in  the 

memorial  be  stated  in  the  pleadings  or  eTidence,  no  advan- 
tage can  be  taken  of  it  (b)  "  The  memorial,"  observed  the 
ViceXlhancellor,  **  is  not  a  constituent  part  of  the  grantee's 
title ;  but  is  matter  collateral,  for  want  of  which  in  due 
form,  the  grant  may  be  defeated,  but  that  matter  collateral 
must  be  shown.  The  Court  must  proceed  on  the  pleadings 
and  evidence  in  a  cause,  and  upon  these  pleadings  and 
proofs  I  am  not  authorized  to  question  the  title  of  the 
plaintiff  to  this  annuity.'* 

So  also,  it  seems,  from  the  opinion  of  the  Master  of  the 
Rolls,  in  Bromley  v.  Holland,  (c)  that  where  summary  appli-^ 
cations  have  been  made  to  other  courts  to  vacate  the  annuity, 
and  have  been  rejected,  a  court  of  equity  will  not  entertain  a 
motion  on  the  same  objections;  but  on  different  objections 
it  will,  even  though  they  be  legal.  In  Angell  v.  Hadden,(d) 
indeed,  where  the  Court  of  King's  Bench  had  discharged  a 
summary  application  between  the  parties,  a  court  of  equity 
on  a  bill  of  interpleader  filed  against  them  both,  vacated 
the  annuity,  though  it  seems,  however,  that  the  objections 
were  different.  Here,  too,  there  had  been  a  former  suit 
between  different  parties,  when  there  was  a  decree  for  pay* 
ment  of  the  annuity,  and  no  attempt  was  made  to  invalidate 
the  grant. 
LapM  of  time  no  Again,  although  the  long  lapse  of  time  may  be  oftentimes 
AKtlTt^  me-*  ^^  answer  to  a  charge  of  fraud  in  the  transaction,  yet  it  is 
n^*  no  defence  to  an  objection  arising  on  the  memorial.     That 

<a)  Byne  ▼.  Vivian,  5  Vet.  004;   Bramky  y.  HoUind.  ib.  610;  7  Vek  3; 
UnderhUl  v.  Horwood,  10  Vei.  218 ;  Dupnii  v.  Edwenlt,  18  Ves.  358. 
(b)  Dunn  v.  Calcraft,  3  S.  &  S.  $3.  (c)  5  Vei.  610. 

(d)  2  Mer.  164. 
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has  long  been*'settled  by  authority.   Lord  Erskine,  indeed^     CHAP.  X» 

in  Morse  v.  Royal,  (a)  referred  to  Lord  Kenyon's  opinion  in     oiuwtor'* 

£ivour  of  the  limitation  of  time,  but  he  did  not  distinguish      asuxDita 

between  the  cases  of  fraud  and  defect  in  the  memorial,  AwunT'iCTi. 

Lapse  of  fime  leads  to  the  presumption  of  acquiescence  or 

confirroationy  and  a  fraudulent  or  inadequate  transaction 

may^be  rendered  so  far  valid  by  confirmation  as  that  the 

right  of  complaint  may  be  taken  away  from  the  party  who 

alleges  the  fraud.  But  it  seems  doubtful  whether  there  can 

be  any  confirmation  of  instruments  void  for  defect  of  the 

memorial.     Lord  Eldon  sedd,  in  Bromley  v.  Holland,  (6) 

that  he  could  not  see  how  a  deed  null  and  void  was  capable 

of  confirmation.    The  facts  of  that  case  may  be  mentioned 

here.    The  plaintiff  having  granted  an  annuity  to  one 

Ghreathead,  had  applied  twice  to  a  court  of  law  to  set  it 

aside,  but  failed.     Greathead  then  sold  it,  and  it  came 

by  assignment  to  the  defendant.    After  the  defendant  had 

purchased  it,  the  plaintiff  executed  an  indenture  empowering 

&  trustee  to  receive  the  profits  of  the  property  charged,  and 

pay  them  in  discharge  of  the  annuity.     He  then  applied  to 

a  court  of  equity  to  set  aside  the  original  annuity  deed,  as 

being  void  under  the  act.    The  defendant  contended,  that 

even  if  it  had  been  void,  the  plaintiff  had  confirmed  it.   But 

the  Lord  Chancellor  held  that,  under  the  circurostancesj 

there  was  no  confirmation,  for  the  grantor  had  no  notice  of 

the  defects,  and  expressed  the  doubt  above  mentioned. 

As  confirmation  is  always  a  question  of  intention  when 
the  parties  are  acquainted  with  the  defect  in  the  transaction^ 
it  is  evident  that  the  proper  course  which  the  grantor  ought 
to  have  pursued,  if  he  really  intended  to  confirm  what  was 
invalid,  would  have  been  to  have  re-executed  the  deeds,  and 
to  have  had  a.  proper  memorial  registered. 

The  statutes  having  declared  the  instruments  to  be  void  1^<m  deeds 
to  all  intents  and  purposes,  and  the  policy  of  the  acts  re-  /ormed. 
quiring  that  they  should  not  be  set  up,  they  are  held  to  be 

(a)  .12  Vei.  378.    See  also  Low  v.  Batchwd,  8  Vee.  185. 

(b)  7  Ves.  Coop.    9* 

OQ 


a  valid  iantmem^ib) 

AlAottgh  the  ohyectko  i  ii  mliian  tram  dKtt  statoies  be 

legil^  fet  the  court  will  noc  necftMBrily  reqpne  the  opiiiMHi 

of  aeovrt  of  bw.'c)    If  thej  bedenlj  mnifeaty  judgacnt 

wfll  be  gifVB  at  ooee ;  but  where  tbej  are  doabtfid,  the  bflB 

win  be  mstained  mdl  die  peitiei  have  |ireccctied  to  take 

dieopuiioii  of  die  court  of  law  ia  an  actioa  to  be  bvoqgbt 

on  any  one  <^the  securities  upon  wbidi  the  ffoa&ma  whj 

be  ruaed  Bost  conYeniendy.    Or  a  case  aay  be  sent  ex* 

presdy  for  the  opimon  of  sndi  eonrt,  as  in  other  in- 

iCanees.(</) 

ham       The  grantor  ntty  pursue  his  eqiuitahle  ledreaa  whcverer 

''  ^    the  securities  may  be;  even  though  the  annnity  haa  been 

assigned,  and  he  has  been  a  party  to  the  aasigiiBienty  still 

be  IS  not  prevoited  from  nrging  his  objections  againat  the 

assignee,  (e) 

TUsbaot  ThebQl  filed  by  the  grantor  on  the  groond  of  a  defiactive 

^ji[^j^**  *  memorial,  is  not  considered  as  a  redemption  bill ;  for  in 

truth  the  rriief  is  not  given  upon  the  prinajde  of  a  power  of 
redemption  reserved  by  the  deed,  hot  because  the  deed 
is  Yoid  to  all  intents  and  purposes,  and  consequently  dicre 
never  was  an  annuity  capable  <^being  redeemed*  Tet  the 
Twm  oritGef,  usual  terms  of  relief  are,  that  the  plaintiff  shall  refund  die 

consideration  advanced  to  him,  aUowing  interest  tfaeieon, 
and  deducting  all  the  payments  which  he  has  made,  and  if, 
on  taking  the  account,  there  be  any  balance  in  fiivour  of  the 
ffrantee,  that  that  shall  be  paid  over  to  him.  In  Byne  v. 
J.  V  ivian,  (/)  it  was  also  directed  that  the  grantee  should  repay 

(a)  Cwtift  V.  Ftory,  6  Ym.  745 ;  Mmttrn  v.  Oills^M.  11  V«s.  680. 

(6)  Dafis  T.  Etrl  ofStnthmore,  6  Vet.  428. 

{e)  UoderfaUl  v.*  Horwood,  10  Yes.  220. 

(d)  Ware  v.  Horwood,  14  Vee-  28 ;  AiigeH  t.  Htddea,  16  Vm,  208. 

(•)  Broml^  y.  HoUand,  cited  above.  (/)  6  Vei.  604^ 


any  surplus  that  might  appear  to  ha^e  been  overpaid*    In    GHAT;  %. 
Byne  v.  PotteT9(tf)  bowerer^  where  the  defendant  admitted     ^,^>^ 
he  had  been  overpaid,  no  notice  was  taken  of  this  surplus.      bjomsim 
This  omission  created  some  difficulty  in  the  mind  of  Lord  ammyitt  Aot% 
Eldon  in  Bromley  v.  Holland/ and  he  seems  ultimately  not  ' 

to  have  interfered  with  it  In  that  case  the  facts  of  which 
are  sufficiently  stated  ahoYe,(b)  with  this  addition,  that  the 
assignee  had  given  less  for  the  annuity  than  the  original 
consideration,  the  Master  of  the  Rolls  had  decreed  that  the 
sum  originally  advanced  should  be  returned,  and  not  die 
price  of  the  assignment,  and  the  grantor  should  only  be 
allowed  the  payments  made  by  him  from  the  time  of  filing 
the  bill.  But  on  an  appeal  to  the  Lord  Chancellor,  the 
decree  was  reversed  in  this  point,  and  the  grantor  was 
allowed  to  set  off  all  the  payments  made  by  him,  in  this 
order,  however,  that  they  should  be  placed  against  tfie 
interest  first,  and  then  in  reduction  of  the  principal.  The  The  gnntee 
question  as  to  the  surplus  in  the  hand  of  the  grantee  was  JJJpiMm  to* 
debated  at  length  in  the  case  of  Holbrook  v.  Sharpey,  {e)  l^vMi. 
and  the  Master  of  the  Rolls  determined  that  it  must  be 
repaid.  He  said  he  could  not  distinguish  between  the  first 
and  the  last  payments  made  by  the  grantor ;  either  they  were 
all  voluntary,  and  none  could  be  recovered  back,  or  they 
were  all  money  had  and  received  to  the  grantor's  use,  and 
therefore  were  all  to  be  accounted  for  or  returned.  .'*:  ? 

But  it  cannot  be  taken  that  a  return  of  the  consideration  ^^P^^^^'fjff^^ 
will  be  awarded  in  every  case  where  the  securities  are  tiim  not  always 
vacated  for  a  defect  of  the  memorial ;  for  Lord  Eldon  has  »wanW. 
stated,  (d)  that  it  has  been  decided  in  that  court  that  the 
grantor  of  an  annuity  void  by  the  annuity  act,  may  come 
there  and  have  the  annuity  deed  delivered  up,  without 
repaying  the  consideration  money,   though  that  is  reco- 
verable at  law ;  but  he  cannot  obtain  relief  without  that  con- 
dition, after  he  has,  by  his  bill  or  answer,  submitted  to 
repay  the  consideration,   as  in   Dr.  Battine's  case;  the 

(a)  5  Yes.  S09.  (0  Page  449. 

..  (c)  19  Yes.  130.    See  1  Taunt  622.  .  -       -      ,      \ 

•     (d)  Davis  V.  Duke  of  Marlborough,  2  Swa.  134. 167. 
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CHAP.  X«     flEnnuitant  then  is  entitled  to  be  repaid,  not  under  bis  judg* 

^^"*.      ment,  but  under  the  grantor's  submission.     Dr.  Battine*8 

msMftDiu      case  there  alluded  to  is  reported  in  a  note  to  2  hwsu  loi>. 

A^II^?<!L  n-  («•)»  ^y  t^  n"ne  of  Bazclgetti  v.  Battine.   This  opinion, 

however,  of  Lord  Eldon  has  been  examined  at  length  in 

Mr.  Maddock's  Rep.  vol.  5.  p.  416,  n.,  and  that  learned 

author  certainly  dissents  from  what  his  lordship  has  thus 

stated. 

ExpcDSM  of  With  reference  to  what  expenses  may  be  allowed  to  the 

"**'*'**'         grantee,  the  court  have  refused  the  premiums  of  insurance 

paid  by  him  on  insuring  the  grantor's  life,  where  the  insu- 
rance at  his  expense  was  not  expressly  agreed  for  in  the 
grant,  (a) 

But  in  another  case,  (b)  where  the  grantor  ofiered  in  Us 
bill  to  pay  the  balance  which  might  be  due  on  the  cona* 
deration,  with  interest  and  any  other  fair  and  reasonable 
demands.  The  Master  of  the  Rolls  held  that  the  plaintiff 
was  bound  to  allow  to  the  grantee  the  premiums  of  in« 
surance,  he  having  stated  on  a  previous  occasion  that  he 
thought  that  fair  and  reasonable. 

In  Shaw  ex  parte,  (e)  certain  expenses  incurred  by  the 

grantee  in  applications  to  the  Court  of  Chancery  to  obtain 

payment  of  the  annuity,  on  previous  occasions,  were  refused 

to  him. 

ffffftf.  On  the  subject  of  costs  must  be  remembered  what  has 

been  stated  to  be  the  nature  of  the  relief,  and  that  it  is  not 
redemption.  In  Byne  v.  Vivian  (d)  the  grantor  was  ordered 
to  pay  the  costs  of  the  suit;  while  in  Byne  v.  Potter (e) 
the  grantee  was  decreed  to  pay  them,  but  there  he  admitted 
he  had  been  overpaid,  and  was  not  called  upon  to  refund 
the  surplus.  In  Bromley  v.  Holland  (f)  the  Master  of  the 
Rolls  directed  that  the  grantor  should  pay  all  the  costs  of 
the  suit,  and  this  formed  one  of  the  grounds  of  appeal. 
In  this  respect,  also,  the  decree  was  reversed,  for  Lord 

(«)  Shaw.ez  parte,  5  Ves.  521 ;  Burdon  v.  Browning,  1  Taunt  622;  WU- 
liamaon  ▼.  Goold,  8  Mo.  324. 
(6)  Hoffman  v.  Cooke,  5  Ves.  623. 
(c)  6  Vti.  e04,      (d)  lb,  609.      (•)  lb.  610.     (/)  7  Vei.  3  j  Coop.  9. 
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Eldon  refused  the  costs  on  either  side^  since  it  Was  not  a     CHAP.  X«. 
case  of  redemption,  where  die  defendant  has  his  costs.    In     o^jhwi'a 
Holbrook  v.  Sharpey,(a)  indeed,  the  grantor's  executrix      bsmvui 
was  decreed  to  pay  the  costs,  but  there  she  offered  to  take  anmvitv  act*, 
the  same  decree  as  in  Byne  v.  Vivian,  and  attention  was  ''""^ 

not  drawn  to  this  point.  Where  a  party  waits  until  the 
whole  of  the  consideration  has  been  repaid,  and  then 
applies  to  set  aside  the  grant  for  a  defect  in  the  memorial, 
the  court  will  not  give  him  his  costs,  (i) 

Such,  then,  are  the  civil  remedies  which  the  grantor  may  The  ttkiog  ex- 
obtain  in  cases  where  he  objects  to  the  legality  of  the  an-  S^g^made  a* 
nuity.  But  the  legislature  has  gone  farther,  and  not  only,  mwdMnetnor, 
as  seen  on  a  former  occasion,  it  has  prohibited  the  negoti-  c.  26.  b*.  7. ' 
ating  of  annuities  for  infants,  under  the  penalties  of  a  mis-  ^^^'  ^^' 
demeanor,  but  also  in  order  to  prevent  fraud  and  oppression 
upon  distressed  persons,  as  far  as  possible,  it  has  endea- 
voured  to  restrain  the  excessive  brokerage,  by  fixing  a  sum 
which  the  attorney  or  agent  who  negotiates  the  annuity 
shall  receive,  and  has  made  the  taking  any  excess  over  this 
sum  a  crime.  The  sum  so  limited  is  10«.  for  every  100/., 
that  is,  one-half  per  cent.  The  enactment  is  in  the 
17  Geo.  III.  c.  26.  s.  7,  and  53  Geo.  III.  c.  141.  s.  9,  as 
follows :  ''  That  all  and  every  solicitors  and  solicitor,  8cri<- 
veners  and  scrivener,  brokers  and  broker,  and  other  persons 
or  person  who,  from  and  after  the  passing  of  that  act,  shall 
ask,  demand,  accept,  or  receive,  directly  or  indirectly,  any 
sum  or  sums  of  money,  or  any  other  kind  of  gratuity  or 
reward,  for  the  soliciting  or  procuring  the  loan,  and  for  the 
brokerage  of  any  money  that  shall  be  actually  and  bona 
fide  advanced  and  paid  as  and  for  the  price  or  consideration 
of  any  such  annuity  or  rent  charge,  over  and  above  the  sum 
of  10«.  for  every  100/.  so  actually  and  bon&  fide  advanced 
and  pdd,  shall  be  deemed  and  adjudged  guilty  of  a  misde- 
meanor, and  being  lawfully  convicted  of  such  offence  in  any 
court  of  assize,  oyer  and  terminer,  or  general  gaol  delivery, 
•hall  and  may,  for  every  such  ofience,  be  punished  by  fine 

.    (a)  19  Vei,  130.  (b)  Duffy.  AtkinsoD,  S  Ves.  684. 
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GttAKX.  ttid  Itnprisonmenty  or  one  of  them,  at  the  discretion  of  the 
AmTinwii'M  Court^  and  that  the  person  or  persons  who  shall  have  paid 
SMttsns      ^f  given  any  sum  or  sums  of  money^  gratuity  or  reward, 

Mnmtrt  aotc.  shall  be  deemed  a  competent  witness  or  witnesses  to  prove 

"""""""""""^  the  same/' 

It  may  be  doubted  whether  this  enactment  has  had  or  is 
likely  to  have  much  real  eflfect.  Annuity  transactions  are 
generally  secret  and  clandestine,  few  witnesses  are  present, 
indeed  seldom  more  that  the  parties  and  their  agents.  Al« 
though  to  relieve  himself  from  the  pecuniary  obligation  the 
grantor  may  be  willing  to  disclose  an  affidr  in  which  he  has 
participated,  yet  it  is  hardly  to  be  expected  that  he  will  do 
that  merely  for  the  object  of  public  justice,  and  to  bring  a 
man  to  punishment  for  an  act  which  has  been  a  temporary 
benefit  to  himself*  And  if  the  grantor  be  the  only  witness, 
a  jury  would  not  be  altogether  satisfied  to  convict  an  in- 
dividual upon  such  testimony  unconfirmed. 

However,  one  case  has  occurred  where  this  section  was 
acted  upon,  and  an  indictment  was  preferred,  upon  which 
the  defendant  was  convicted,  though,  as  Mr.  Withy  ob- 
serves, it  does  not  appear  that  he  was  brought  up  for  judg- 
ment. It  was  the  case  of  one  Grilham,  and  was  tried  before 
Lord  Kenyon,  at  Westminster  in  1795,  and  a  point  arose 
that  ought  to  be  mentioned,  (o)  The  indictment  charged 
the  defendant  with  demanding  and  receiving  32iil.  Ids.  for 
the  brokerage  of  the  sum  of  &450/.  which  exceeded  the  sum 
of  10^.  for  every  lOM.  advanced.  It  was  proved  that  the 
defendant  said  that  100/.  was  for  the  writings  (he  being  an 
attorney  and  having  prepared  them),  100/.  by  way  of  pre* 
sent,  and  5/.  per  cent,  on  the  whole  sum,  namely,  IS2L  10f« 
It  was  objected  that  this  was  a  variance,  but  Lord  Kenyon 
overruled  the  objection,  thinking  it  immaterial,  but  left  it 
to  the  jury  to  consider  whether  the  whole  transaction  were 
not  a  mere  colour  and  device  to  receive  the  sum  stated  under 
different  pretences,  but  in  truth  for  the  brokersge  and  soli- 
titing  of  the  loan  in  firaud  of  the  act  of  parliament*    The 

(a)  Khgv.OiBMm^OT.  R.365;  1  £sp.  0.987. 
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defendant  was  convicted,  and,  on  a  motion  for  a  new  trial,     C|lAp.  Xr 

the  Court  of  King's  Bench  confirmed  this  decision,  and  it 

was  held  that  the   question  was,  whether  the  defendant 

really  took  more  than  10s,  in  the  100/.  by  way  of  broker-  aiwdity  xan 

age,  for  if  he  colouraUy  took  a  laige  sum  more,  under 

pretence  that  the  excess  above  lOs.  was  for  another  purpose 

that  would  not  avail  him;  and  it  wm  not  necessary  to  prove 

the  exact  sum  laid  in  the  indictment. 

It  will  be  remembered  that  the  last  sections  of  these  acts 
festrain  their  operation,  and  exeept  certain  cases  where 
Aey  shall  not  apply,  no  doubt  those  exceptions  would 
extend  to  these  sections.  In  some  cases  this  is  not  desir- 
able;  there  is  as  much  reason  for  the  prohibition  of 
excessive  brokerage,  where  the  annuity  is  secured  on  free- 
h(AA  property,  or  on  stock  in  the  ftinds,  as  where  the 
security  is  merely  personal. 
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CHAPTER  XI. 


OF  EVIDENC£. 


SooeiSewob- 
MnrttioMon 


Parol  et  UI«Doe 
not  •doDutible 
to  introdttoe  a 
power  of 
rodemption. 


In  thisi  the  concluding  chapter^  it  remains  to  bring  before 
the  reader  a  few  notes  upon  evidence^  which  have  occurred 
relative  to  the  subjects  of  this  treatise.  They  are  neces* 
sarily  detached,  because  it  is  impossible  to  form  any  con* 
nection  on  so  wide  and  discursive  a  subject.  Whatever 
may  be  the  issue,  there  will  seldom,  if  ever,  be  any  thing 
peculiar  in  the  evidence  resulting  from  the  nature  of  these 
contracts. 

The  rule  of  law  that  parol  evidence  shall  not  be  allowed 
to  alter  deeds,  or  written  instruments,  has  been  exemplified 
by  several  cases  of  annuity  transactions.  It  has  been 
already  observed,  that  to  avoid  the  statutes  of  usury  it  was 
customary  to  make  the  grant  absolute  on  the  face  of  the 
deed,  but  with  a  parol  agreement  that  the  grantor  should 
have  power  to  redeem.  It  was  determined  in  the  Court  of 
Chancery  that  evidence  of  this  parol  agreement  could  not 
be  received,  as  its  effect  would  be  to  contradict  the  deed.(a) 
If,  indeed,  any  fraud  was  imputed,  then  the  case  would  be 
different,  but  that  could  not  be  where  the  omission  of  the 
agreement  was  by  the  mutual  consent  of  the  parties. 

In  Hare  v,  Shearwood,  {b)  a  bill  was  filed  against  execu- 
tors to  redeem  an  annuity  granted  to  the  testator,  with  a 
parol  agreement  for  redemption.  The  defendants  stated 
that  they  knew  nothing  about  the  agreement,  but  were 
willing  to  do  what  the  Court  should  think  fit  It  was 
Urged,  that  as  they  did  not  deny  the  agreement  the  Court 
Would  enforce  it.     But  Buller^  J.,  sitting  for  the  Lord 

(a;  Lord  Imham  V.  Child,  1  B.  C.  C.  dS ;   Lord  Pomnore  v.  Moms> 
H  B.  C.  C.  219. 
(b)  3  B.  C.  C.  168  3  1  Vei.  J.  241. 
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Chancellor,  refused  to  admit  the  parol  evidence^  and  dis-     CHAP*  XI. 
missed  the  bill.  of«T,p«Ki«. 

The  security  which  had  been  given  here  was  a  bond 
conditioned  for  the  payment  of  the  annuity  absolutely^ 
and  a  warrant  of  attorney  to  enter  up  judgment  upon  that 
bond.  An  application  was  therefore  made  to  the  Court  of 
Common  Pleas  to  allow  the  party  to  redeem,  on  the  ground 
of  the  equitable  control  which  they  exercise  oyer  such  in- 
struments. But  the  Court  considering  that  the  grantee  was 
dead,  and  the  witness  was  his  attorney,  held  that  they  could 
not  interfere  to  add  a  term  not  in  the  bond  upon  parol 
testimony.  If  the  grantee  had  been  alive,  and  had  admitted 
the  agreement,  they  would  have  allowed  it;  if  he  had 
denied  it,  they  might  have  refused  to  move  at  all,  or  pro- 
bably might  have  given  credit  to  the  affidavit  of  his  attorney 
against  him.  (a) 

But  where  a  grantor  brought  a  bill  to  vacate  the  annuity, 
and  offered  to  repay  what  was  fair  and  reasonable,  the 
jprantee  claimed  to  have  the  premiums  of  insurance  al- 
lowed, and  to  show  that  this  was  reasonable  desired  to 
read  a  letter  from  the  grantor  previous  to  the  granting  of 
the  annuity,  wherein  he  had  proposed  in  another  annuity  to 
allow  the  insurance.  The  Master  of  the  Rolls  received  it, 
not  to  alter  the  deed,  or  to  vary  the  agreement  between  the 
parties,  but  to  show  what  he  thought  to  be  reasonable 
terms,  (b) 

Again :  where  the  same  annuity  was  given  twice,  once 
by  will  and  afterwards  by  settlement,  parol  evidence  was 
admitted,  not  to  prove  the  intent  of  either  instrument,  but 
the  reason  of  making  two.(c) 

Parol  evidence  has  also  been  admitted  to  prove  a  con-  Admitted  to 
sideration  beyond  that  stated  in  the  deed  of  grant    As  prove  a  oood- 

1  1  .  >■  .       I       1      1         1  i_  deration  beyond 

where  the  annuity  was  expressed  m  the  deed  to  have  been  that  atated  ia 
granted  for  natural  love  and  affection,  it  was  held  competent  ^  i^^^' 
ibr  the  grantee  to  prove  by  extrinsic  evidence  that  it  was 

(a)  Haynes  v.  Kara,  1  H.  BL  669.       (h)  Hoffmaa  ▼.  Cook,  5  Vea.  693. 
<c)  Maacal  v.  Maacal,  1  Yes.  8. 323.  But  aee  Finney  v.  Finney,  I  Wila.  S4» 
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fi9  vntmKfm, 


Where  fraud 
intervenes  parol 
evidence  may 
be  admitted. 


Competency  of 
witneaiei. 


in  consideration  of  marriage.  («)  Tbo  eaae  of  C^arkaon  ▼; 
Hanway,  (b)  seems  not  quite  consistent  with  diis ;  there  dM 
ctmrideration  in  the  deed  of  conTeyanoe  waa  an  inadequate 
annuity^  and  the  Court  refiised  to  allow  the  defendant  to 
auperadd  the  consideration  of  relationship  and  kindred. 

It  was  noticed  above  that  fraud  would  form  an  exceptkm 
to  the  rale  which  excludes  this  parol  evidence.  Heneey 
where  the  grant  of  the  annuity  stated  tiie  amovnt  to  he 
ISOL  per  annum,  parol  evidence  was  received  by  the  Maater 
of  the  Rolls,  Sir  J.  Strange,  that  the  parties  had  expreasly 
agreed,  that  though  it  should  represent  150/.,  die  sum  of 
lOO/,  only  should  be  paid,  (c)  This  stands  upon  the  ground 
of  fraud. 

These  cases  have  occurred  in  annuity  transactions  with 
reference  to  this  branch  of  the  law  of  evidence. 

With  regard  to  the  competency  of  witnesses,  it  will  be 
remembered  that  the  efiect  of  the  annuity  acts  has  been  to 
allow  the  testimony  of  persons  in  courts  of  law  on  summaiy 
applications  who  would  otherwise  have  been  incorapelml^ 
namely,  the  parties  themselves,  who  could  never  havegivren 
evidence  except  where  the  courts  allowed  a  summary  appli- 
cation to  be  made,  which  was  in  a  very  few  cases  compared 
with  those  authorised  by  those  acts.  The  sections  whidi 
make  the  taking  of  excessive  brokerage  a  nnsdemeanor 
direct  that  the  party  paying  the  extra  sum  shall  be  a  com- 
petent  witness.  This  seems  to  be  an  excess  of  caution,  ibr 
it  is  difficult  to  see  why  he  should  have  been  incompetent; 
he  does  not  appear  to  gain  any  thing  from  the  indictment* 

In  a  case  in  equity,  where  two  persons  had  each  a  rent 
charge  by  the  same  deed  on  the  same  estate,  it  was  decided 
that  one  could  not  be  a  competent  witness  for  the  otiier  in 
a  suit  relating  thereto,  unless  he  irould  release  his  ovm 
rent  charge. (rf) 

Where  an  action  was  brought  agtdnst  an  attcmiey  for 
negligence  in  negotiating  an  annuity,  the  Court  <tf  King*8 


(a)  Tanner  y.  Byne,  2  Sim.  IGO. 

(c)  Pitcaime  v.  Ogboune,  2  Vea.  S*  376. 

(d)  Lord  Culpeper  ?.  Fairfax^  2  Vem.  375. 


(i)ZP.W.a08. 
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Bench  decided  that  the  supposed  grantor  was  a  competent    CHAP.  XL 
witness   for  the  plaintiff  to  prove  that  the  deed  was  a    <>'  »vip»»ce. 
forgery^  because  the  judgment  in  that  action  would  be  no 
evidence  for  the  witness  in  an  action  brought  against  him 
by  the  grantee  on  the  deed,  (a)  % 

It  may  often  be  difficult,  for  the  grantee  to  produce  the  Grantee's  power 
tide  deeds  imder  which  he  claims,  either  because  they  are  ^tfi'deeS!!^ 
lost^  or  are  in  the  possession  of  adverse  parties.     Besides 
the  ordinary  resources  in  similar  emergencies  it  may  be 
stated,   that  in  a  case  of  an  avowry  for  a  rent  charge,  (6) 
where  the  avowant  could  not  produce  the  will  under  which 
he  claimed,  as  it  belonged  to  the  devisee  of  the  land,  it 
was  decided  by  Lord  Holt  to  be  sufficient  against  the  de- 
visee of  the  land  charged,  to  produce  the  ordinary's  register 
of  the  will  and  prove  former  payments.    It  would  certainly 
in  such  a  case  be  prudent,  if  not  necessary,  to  give  notice  to 
the  devisee  of  the  land,  if  the  action  were  against  him,  to 
produce  the  will,  supposing  he  had  it,  which  can  seldom  be, 
except  where  there  are  exempt  jurisdictions. 

Where  the  grantee  proceeds  to  enforce  his  grant,  and  The  grantee 
avail  himself  of  the  annuity  deed,  it  is  not  incumbent  upon  jjuolmentof  i£e 
him  to  prove  that  it  has  been  duly  inrolled.     The  grantor,  memorial. 
or  the  party  entitled  to  raise  the  objection,  must  show  that 
it  requires  inrolment,  and  that  either  no  memorial  has  been 
inrolled,  or  else  one  that  is  invalid,  (c) 

(a)  Hunter  v.  King,  4  fi.  &  A.  209. 

(6)  Anon.  12  Mod.  375 ;  B.  N.  P.  246. 

(c)  Doe  Y.  Mason,  3  Campb.  7 ;  Doe  v.  Bingham,  4  B.  &  A.  672^ 
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n  GEO.  III.  c.  26. 

An  Act  for  registering  the  Grants  of  Life  Annuities  and  for  the 
better  Protection  of  Infants  against  such  Grants. 

Whereas  tbe  pernicious  practice  of  raising  money  by  the  sale  Praamble. 
of  Life  Annuities  hath  of  late  years  greatly  inereasedi  and  is 
much  promoted  by  the  secrecy  with  which  such  transactions  are 
conducted ;  be  it  therefore  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritual and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  a  memorial  of 
every  deed,  bond,  instrument,  or  other  assurance,  whereby  any  Memorial  of  sll 
annuity  or  rent  charge  shall,  from  and  after  the  passing  of  ^is  deedt,  6cc,  for 
act,  be  granted  for  one  or  more  life  or  lives,  or  for  any  term  of  ^^i2^  shall 
years,  or  greater  estate  determinable  on  one  or  more  life  or  lives,  be  inroUed  in 
shall  within  twenty  days  of  the  execution  of  such  deed,  bond;  Chancery,  &c. 
instrument  or  other  assurance,  be  inrolled  in  the  high  Court  of 
Chancery,  and  that  every  such  memorial  shall  contain  the  day 
of  the  month  and  the  year  when  the  deed,  bond,  instrument  or 
other  assurance  bears  date,  and  the  name  of  all  the  parties,  and 
for  whom  any  of  them  are  trustees,  and  of  all  the  witnesses; 
and  shall  set  forth  the  annual  sum  or  sums  to  be  paid,  and  the 
name  of  the  person  or  persons  for  whose  life  or  lives  the  an- 
nuity is   granted,  and  the  consideration  or  considerations  of 
granting  the  same ;  otherwise  every  such  deed,  bond,  instrument 
or  other  assurance  shall  be  null  and  void  to  all  intents  and 
purposes. 

II.  And  be  it  further  enacted.  That  before  any  judgment  shall  Before  judg- 
be  entered  of  record  upon  any  warrant  of  attorney  for  recovering  "•"**  *•  «tePOd 
or  securing  the  payment  of  any  annuity  or  rent  charge  that  hath  rantof  attamij 
already  been  granted  for  one  or  more  life  or  lives,  or  for  any  JL°?®™?jij  ^^^ 
term  of  years  or  greater  estate  determinable  upon  one  or  more 
life  or  lives,  and  before  any  execution  shall  be  sued  out  or  action 
brought  on  any  such  judgment  already  entered,  or  on  any  deed, 
bond,  instrument  or  other  assurance  already  executed  for  the 
purposes  aforesaid,  a  like  memorial  of  the  deed,  bond,  instru- 
ment or  other  assurance  shall  be  inrolled  in  the  High  Court  of 
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Chancery ;  and  in  case  the  party  shall  neglect  to  inrol  the 
any  such  judgment,  execution  or  proceeding  in  the  action  re- 
spectively shall  be  null  and  void. 

All  fotora  deeds      uj.  And  be  it  further  enacted  by  the  authority  aforesaid, 

•iiaU  ountain  the  _,        , 

cooiideraiiim       That  in  every  deed,  instrument  or  other  assurance,  whereby  any 

L^  ^T"***  *'      annuity  or  rent  charge  shall,  from  and  after  the  passing  of  this 
^^^*  act,  be  granted  or  attempted  to  be  granted,  the  consideradoD 

really  and  bon&  fide  (which  shall  be  in  money  only)  and  also  the 
name  or  names  of  the  person  or  persons  by  whom,  and  on  whose 
behalf,  the  said  consideration,  or  any  part  thereof,  shall  be  ad- 
vanced, shall  be  ftilly  and  truly  set  forth  and  described  in  words 
at  length ;  and  in  case  the  same  shall  not  be  fully  and  truly  set 
forth  and  described,  every  such  deed,  instrument  or  other  as- 
surance shall  be  null  and  void  to  all  intents  and  purposes. 
Kptrt  of  conii.      IV,  And  be  it  further  enacted.  That  if  any  part  of  the  consi- 
toned,  or  any    deration  shall  be  returned  to  the  person  advancing  the  same,  or 
notes  shall  not    in  ease  the  consideration,  or  any  part  of  it,  is  paid  in  notes,  if 

t^^k  vkA  Stfl  ^Btl^^as% 

dne^c*  '^y  ^^  ^^®  notes,  with  the  privity  and  consent  of  the  person 

advancing  the  same,  shall  not  be  paid  when  due,  or  shall  be  can- 
celled or  destroyed  without  being  first  paid;  or  if  the  considera- 
Uon,  or  any  part  of  it,  is  paid  in  goods;   or  if  any  part  of  the 
consideration  is  retained  on  pretence  of  answering  the  future 
payments  of  the  annuity,  or  any  other  pretence,  in  all  and  every 
of  the  aforesaid  cases  it  shall  and  may  be  lawful  for  the  person, 
by  whom  the  annuity  or  rent  charge  is  made  payable,  to  apply 
to  the  court  in  which  any  action  is  brought  for  payment  of  the 
annuity  on  judgment  entered  by  motion,  to  stay  proceedings  on 
The  court  msv    the  judgment  or  action,  and  if  it  shall  appear  to  the  court  that 
tobe amcdted   ""^^  practices  as  aforesaid,  or  any  of  them,  have  been  used,  it 
&e.  '  shall  and  may  be  lawful  for  the  court  to  order  the  deed,  bond, 

instrument,  or  other  assurance,  to  be  cancelled,  and  the  judg- 
ment, if  any  has  been  entered,  to  be  vacated. 
DlMetions  re*         V,  And  be  it  further  enacted.  That  a  particular  roll  shaU  be 
Mf  olTmeiM*   provided  and  kept  by  the  clerks  of  the  inrolments  in  Chancery, 
lisle.  or  their  deputy,  on  which  such  memorial  shall  be  entered,  and 

that  every  such  memorial  shall  be  duly  inrolled  in  order  of  time 
as  the  same  shall  be  brought  to  the  office;  and  the  said  clerks 
of  the  inrolmenU,  or  their  deputy,  shall  specify  upon  the  roll 
the  certain  day,  hour,  and  time,  on  which  such  memorial  is 
brought  to  the  office,  and  shall  grant  a  certificate  of  the  inrol- 
'  ment  thereof  when  reqiured,  and  that  there  shall  be  paid  for  the 
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inrolment  of  every  such  memorial  the  sum  of  one  shilUng,  and  The  Ctoflct' 
no  more,  in  case  the  same  do  not  exceed  two  hundred  words ;  ^^* 
l>ut  if  such  memorial  shall  exceed  two  hundred  words,  thei) 
after  the  rate  and  proportion  of  sixpence  for  every  one  hundre4 
«?ordsy  and  the  like  fees  for  every  certificate  and  copy  given; 
fmd  the  fee  of  one  shilling  for  every  search  in  the  office,  and  no 
snore. 

VI.  And  he  it  further  enacted,  by  the  authority  aforesaid,  AllcontrMtifcr 
That  all  contracts  for  the  purchase  of  any  annuity  with  any  per-p  nuities  with  any 
•on,  being  under  the  age  of  twenty-one  years,  shall  be  and  penon  under 
remain  utLly  void,  any  fttc^pt  to  infirm  the  aame.  after  su A  ^*'J^  ^ 
person  shall  have  attained  the  age  of  twenty-one  years,  notwith-  m  void.    Any 
litanding ;  and  that  if  any  person  shall,  either  in  person,  by  letter,  p^^or  mU- 
figent,  or  otherwise  howsoever,  procure,  engage,  solicit,  or  ask  cit  any  minor  Uf 
any  person,  being  under  the  age  of  twenty-one  years,  to  grant,  ^^  &<^^' 
or  attempt  to  grant  any  annuity  or  rent  charge,  or  to  execute 

any  bond,  deed,  or  other  instrument  for  securing  the  same ;  or 
shall  advance,  or  procure,  or  treat  for  any  money  to  be  advanced 
to  any  person,  under  the  age  of  twenty-one  years,  upon  consi- 
deration of  any  annuity  or  rent  charge  to  be  secured  or  granted 
by  such  infant  after  he  or  she  shall  have  attained  his  or  her  age 
i>f  twenty-one  years ;  or  shall  induce,  solicit,  or  procure  any 
infant  upon  any  treaty  or  transaction  for  money  advanced,  or  to 
be  advanced,  to  make  oath,  or  to  give  his  or  her  word  of  honour, 
or  solemn  promise,  that  he  or  she  will  not  plead  infancy,  or 
make  any  other  defence  against  the  demand  o£  any  such  annuity 
or  rent  charge,  or  tlie  repayment  of  the  money  advanced  to  him 
or  her,  when  under  age,  or  that  when  he  or  she  comes  of  age,  he 
or  she  will  confirm,  or  ratify,  or  in  any  way  substantiate  such 
annuity  or  rent  charge ;  every  such  person  shall  be  g^lty  of  a  gii^H  ^  p^. 
misdemeanor,  and  being  thereof  lawfully  convicted  in  any  court  niahedbyfina 
of  assize,  oyer  and  terminer,  or  general  gaol  delivery,  shall  and  g^^Q^^  ^^ 
may  be  punished  for  the  said  offence  by  fine,  imprisonment,  or 
other  corporal  punishment,  as  the  court  shall  think  fit  to  'award.  Solicitors,  scii- 

VII.  And  be  it  enacted  by  the  authority  aforesaid,  That  all  Xo  irtiS^mow 
and  every   solicitors  and   solicitor,  scriveners  and  scrivener,  than  lOr.  per 
brokers  and  broker,  and  other  persons  or  person  who  from  and  f^^^^^^^^ 
after  the  passing  of  this  act  shall  ask,  demand,  accept,  or  re-  for  annuitiei. 
ceive,  directly  or  indirectly,  any  sum  or  sums  of  money,  or  any  *^!ilj\*^ 
other  kind  of  gratuity  or  reward,  for  the  soliciting  or  procuring  and  impriaon- 
the  loan,  and  for  the  brokerage  of  any  money  that  shall  be  actu-  "'^^^  ^^* 

H  H 
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fell  J  and  bonA  fide  adraiioed  and  paid  aa  and  for  the  priee  or 
conaideration  of  any  auch  annuity  or  rent  charge,  over  and 
above  the  sum  of  ten  ahiUings  for  every  one  hundred  pounda 
ao  actually  and  boni  fide  advanced  and  paid,  shall  be  deemed 
and  adjudged  guilty  of  a  misdemeanor,  and  being  lawfully  con- 
victed of  auch  offence  in  any  eourt  of  aasixe,  oyer  and  terminer, 
or  general  gaol  delivery,  shall  and  may  for  every  such  oflfenee 
be  punished  by  fine  and  imprisonment,  or  one  of  tliem,  at  die 
discretion  of  the  court,  and  that  the  person  or  persona  who  ahall 
have  paid  or  given  any  aum  or  sums  of  money,  gratuity  or 
Mward,  shall  he  deemed  a  competent  witneaa  or  witnesaea  to 
prove  the  same. 
C^HuD  caies  to  VIH.  And  be  it  further  enacted.  That  nothing  in  this  Act 
ihall  not  extend.  <io*^^>^^  ^^^  extend  to  any  annuity  or  rent  charge  given  by 

will  or  by  nugrriage  aettlement,  or  for  the  advancement  of  a 
child }  nor  to  any  annuity  or  rent  charge  secured  upon  kmda  of 
equal  or  greater  annual  value,  whereof  the  grantor  waaaeiaed  ia 
_fee*simple  or  in  fee-taU^in  possessionjUJbe  time  of  the  gnrntToT 
secured  by  the  actual  transfer  of  stock  in  any  of  the  puUie 
iunda,  the  dividenda  whereof  are  of  equal  or  greater  annnal 
value  than  the  said  annuity ;  nor  to  any  voluntary  annuity  granted 
iHlhout  regard  to  peeuniary  consideration ;  nor  to  any  amiuity 
or  rent  charge  granted  by  any  body  corporate,  or  under  any 
authority  or  trust  created  by  act  of  parliament;  nor  to  any 
annuity  where  the  sum  to  be  paid  does  not  exceed  ten  pounds 
annually,  unless  there  be  more  than  one  such  last-mentioned 
annuity  fVom  the  same  grantor  or  grantors  to,  or  in  trust  Ibr,  the 
same  person  or  persons. 


(    467     ) 


59  GEO.  III.  c.  141. 

An  Act  to  'Repeal  an  Act  of  ike  17M  year  of  the  reign  of  hii  pre- 
sent  Majesty y  intituled  an  "  Act  for  Registering  the  Grants  of 
Life  Annuities^  and  for  the  better  frotectu^  of  Infants  against 
such  Grants,**  and  to  substitute  other  Prowions  in  Ueu  thereof. 

[14th  July,  181d.] 

Whereas  it  is  expedient  that  an  Act  passed  in  the  seventeenth  17  Oeo.  in. 
year  of  his  present  majesty,  intituled  "  An  Act  for  Registering  ei^'t^3fto^tt- 
the  Grants  of  Life  Annuities,  and  for  the  hetter  Protection  of  nuities  or  nnt 
Infants  against  such  Grants,"  should  be  repealed,  and  other  ^^^^iR^* 
provisions  substituted  in  lieu  thereof:  may  it  therefore  please 
your  majesty  that  it  may  be  enacted,  and  be  it  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal  and  commons  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same. 
That  the  said  recited  Act  shall  be,  and  the  same  is  hereby 
repealed,  save  and  except  so  far  as  regards  any  annuities  or  rent 
charges  which  have  been  granted  before  the  passing  of  this  Act. 

II.  And  be  it  further  enacted,  That  within  thirty  days  after  Annqitief,  kc, 
the  execution  of  every  deed,  bond,  instrument',  or  other  as-  ^^^^  "* 
Burance,  Whereby  any  annuity  or  rent  charge  shall,  from  and 
after  the  passing  of  this  Act,  ^t^  granted  for  one  or  more  life  or 
lives,  or  &r  any  term  of  years,  or  greater  estate  determinable 
on  one  or  more  life  or  lives,  a  memorial  of  the  date  of  every 
guch  deq^^  bond,  insfarument,  or  other  assurance,  of  the  names 
of  all  the  parties  and  of  all  the  witnesses  thereto,  and  of  the 
person  or  persons  for  whose  life  or  lives  such  annuity  or  rent 
charge  shall  be  granted,  and  of  the  person  or  persons  by  whom 
the  same  is  to  be  beneficially  received,  the  pecuniary  considera- 
tion or  considerations  for  granting  the  same,  and*  the  annual  sum 
or  sums  to  be  paid,  shall  be  inroUed  in  the  High  Court  of  Chan- 
cery in  the  form  or  to  the  effect  following,  with  such  alterations . 
therein  as  the  nature  and  circumstances  of  any  particulai'  c^ise 
may  reasonably  require,    *  i—      ■    ■    ■  immstmmmtm^fi'' 
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OtherwJgfe  every  pach  deefl.  hnnil.  in«»riii«#»>nf:.  nr  ofcliftr  aiMiiranPi>,  M 
#hall  be  null  and  void  to  all  intents  and  purposes.  M 

III.  Provided  always,  and  be  it  further  enacted,  That  if  any  Companies  de- 
such  annuity  shall  be  granted  by,  or  to  or  for  the  benefit  of  any  "^^^i!^*^" 
company  exceeding  in  number  ten  persons,  which  company 

shall  be  formed  for  the  purpose  of  granting  or  purchasing 
annuities,  it  shall  be  sufficient  in  any  such  memorial  to  describe 
such  company  by  the  usual  firm  or  name  of  trade. 

IV.  And  be  it  further  enacted.  That  in  every  deed,  bond,  Names  of  par- 
instrument,  or  other  assurance,  whereby  any  annuity  or  rent  f*^'^^^^^'^ 
charge  shall,  from  and  after  the  passing  of  this  Act,  b&granted,  stated. 

or  attempted  to  be  granted,  for  one  or  more  life  or  lives,  or  for ' 
any  term  of  years  or  greater  estate  determinable  on  one  or  more 
life  or  lives,  where  the  person  or  persons  to  whom  such  annuity 
shall  be  granted  or  secured  to  be  paid  shall  not  be  entitled 
thereto  beneficially,  the  name  or  names  of  the  person  or  persons 
who  is  or  are  intended  to  take  the  annuity  beneficially  shall  be 
described  in  such,  or  the  like  manner,  as  is  hereinbefore  required 
in  the  inrolment;  otherwise  every  such  deed,  instrument,  or 
other  assurance,  shall  be  null  and  void. 

V.  And  be  it  further  enacted.  That  in  case  any  person  or  per-  Copies  of  deeds 
sons  by  whom  any  annuity  or  rent  charge,  of  which  such  particu-  JJc^JriaeaMd- 
lars  as  aforesaid  are  hereby  required  to  be  inroUed,  shall,  for  the  ties  may  be 
time  being,  be  payable,  shall  be 'desirous  of  obtaining  a  copy  of  °l>*»"*^* 
every  or  any  deed,  bond,  instrument,  or  other  assurance,  whereby 

soch  annuity  or  rent  charge  was  granted,  and  of  such  his,  her,  or 
their  desire,  shall  give  twenty-one  days*  notice  in  writing  to  the 
person  or  persons  for  the  time  being  entitled  to  such  annuity  ot 
rent  charge,  such  person  or  persons  shall,  on  or  before  the  ex^-  ^ 

piration  of  such  twenty-one  days,  unless  prevented  by  fire  or 
other  inevitable  accident,  and  in  that  case,  if  the  assurances  shall 
not  be  destroyed  by  such  accident,  then  as  soon  after  as  such  im- 
pediment shall  be  removed,  send  or  deliver  to  the  person  or  per- 
sons requiring  the  same  a  copy  of  every  deed,  bond,  instrument, 
or  other  assurance,  whereby  such  annuity  or  rent  charge  was 
granted,  or  of  such  of  the  assurances  as  in  such  notice  shall  be 
required,  and  such  last-tmentioned  petson  or  persons  shall,  at  the 
time  of  receiving  the  same,  pay  to  the  person  or  persoAs  furnish- 
ing the  satne  a  sum  after  the  rate  of  sixpence  for  every  one  hun- 
dred words  contained  in  every  such  copy,  and  also  the  reasonable 
costs  of  sending  or  delivering  the  same,  and  the  person  or  per- 
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gam  holding  die  original  ins trumenUi  by  which  such  uuiuity  m 
rent  charge  shall  be  8ecared«  shall  suffer  the  person  or  peraona, 
to  whom  such  copies  shall  be  delivered  or  sent,  to  eKamige  the 
same  with  the  orif[inala^  and  in  case  such  oo|Mes  shall  not  be  aeni 
or  deliveredi  or  the  person  or  persons  holding  the  original 
inatruments  shall  refuse  to  suffer  such  copies  to  be  exanuDod 
therewith  aooording  to  the  direction  in  this  Act,  it  shall  be  lawful 
for  the  person  or  persons,  by  whom  the  annuity  or  rent  charge 
is  payable,  to  take  out  a  summons  from  any  of  his  majesty's 
justices  of  his  courts  of  King's  Bench  and  Common  Plena,  re- 
quiring  ^e  person  or  persons  n^lecting  to  send  or  deliver  audi 
'  copies,  or  refusing  to  suffer  the  same  to  be  examined  with  the  ori- 
ginal instrument  as  aforesaid,  to  appear  before  such  judge,  and 
show  cause  in  the  premises ;  and  it  shall  and  may  be  lawful  for 
the  judge,  before  whom  such  person  or  persons .  shall  be  aura* 
moned,  to  make  such  order  for  the  production  of  the  inatruments 
by  which  such  annuity  or  rent  charge  shall  be  secured,  and  for 
suffering  the  complainant  to  take  copies  thereof,  and  examine 
the  6ame»  or  the  copies  delivered  with  the  original  inatnunents, 
and  otherwise  in  the  premises  as  to  such  judge  shall  seem  meet 
VL  And  be  it  further  enacted.  That  if  any  part  of  the  consi- 
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oraniiukjr      ,    f^}^\  be  returned  to  the  person  i 
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person  advancing  the  same,  or  in  case 
such  consideration,  or  any  part  of  it,  shall  be  paid  in  notes,  if 
any  of  the  notes,  with  the  privity  and  consent  of  the  peraoo 
advancing  the  same,  shall  not  be  paid  when  due,  or  shall  be 
cancelled  or  destroyed  without  being  first  paid,  or  if  aucb  ooa- 
aideration  is  expressed  to  be  paid  in  money,  but  the  same,  or 
any  part  of  it^  shall  be  paid  in  goods ;  or  if  the  consideration! 
or  any  part  of  it,^  shall  be  retained  on  pretence  of  answering  the 
future  payments  of  the  annuity  or  rent  charge,  or  anv  other 
u|^^:  in  all  and  every  the  aforesaid  cases  it  shall  be  lawful 
lo^n^terson  by  whom  the  annuity  or  rent  charge  is  made 
payable,  or  whose  property  is  liable  to  be  charged  or  affected 
thereby,  to  apply  to  the  court  in  which  any  action  shall  be 
brought  for  payment  of  the  annuity  or  rent  charge,  or  judgment 
entered,  by  motion  to  stay  proceedings  on  the  action  or  judg- 
ment, and  if  it  shall  appear  to  the  court  that  such  practices  as 
aforesaid,  or  any  of  them,  have  been  used,  it  shall  and  may  be 
lawful  for  the  court  to  order  every  deed,  bond,  instrument,  or 
other  assurance,  whereby  the  annuity  or  rent  charge  b  aecured, 
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to  be  cancdlad»  and  the  jadgmcnty  if  any  baa  been  entered)  to    / 
be  vacalleSu  / 

VII.  And  be  it  furtber  enacted,  Tbat  a  particular  book  aball  Book  to  be  kep 
be  provided  and  kept  by  tbe  eierka  of  tbe  inrobnents  in  Chan-  ^i^^^^^^"^' 
eery,  or  their  deputy,  in  which  such  particulars  as  hereinbefore  Chanceiy. 
are  mentioned  shall  be  entered  alphabetically  by  the  names  of 
the  grantors  in  order  of  time  as  the  same  shall  be  brought  to' 
the  office,  and  the  said  clerks  of  the  inrolments,  or  their  deputy, 
aball  specify  in  the  book  the  certain  day,  hour,  and  time,  on 
whidi  such  particulars  are  brought  to  the  office,  and  shall  grant 
a  certificate  of  the  entry  thereof  when  required ;  and  that  there 
•ball  be  paid  for  every  such  entry  twenty  shillings  only,  and  the  Fees. 
fee  of  one  shilling  for  every  certificate  and  copy  given,  and  the 
iee  of  <me  shilling  for  every  search  in  the  office,  and  no  more. 

VIIL  And  be  it  further  enacted,  That  all  contracts  for  the  ContnctiLfor 
purchase  of  any  annuity  or  rent  charge  with  any  person,  being  ^"^  '^J^lA!!* 
under  the  age  of  twenty-one  years,  shall  be  and  remain  utterly  tons  under  age 
▼oid,  any  attempt  to  confirm  the  same,  after  such  person  shall  ^^^ 
liave  attained  the  age  o£  twenty-one  years,  notwithstanding; 
and  that  if  any  person  shall  either  in  person,  by  letter,  agent,  or 
otherwise  howsoever,  procure,  engage,  solicit,  or  ask  any  person, 
being  under  the  age  of  twenty-one  years,  to  grant  or  attempt  to 
grant  any  annuity  or  rent  charge,  or  to  execute  any  bond,  deed,  Eodeavouriiig 
or  other  instrument  for  securing  the  same,  or  shall  advance,  or  f^^  ^  g,^^ 
procure,  or  treat  for  any  money  to  be  advanced  to  any  person  annuitiee. 
imder  the  age  of  twenty-one  years,  upon  consideration  of  any 
annuity  or  rent  charge  to  be  secured  or  granted  by  such  infant 
after  he  or  she  shall  have  attained  his  or  her  age  of  twenty-one 
years,  or  shall  induce,  soUoit,  or  procure  any  infant,  upon  any 
treaty  or  transaction  for  money  advanced  or  to  be  advanced,  to 
make  oath,  or  to  give  his  or  her  word  of  honour  or  solemn  pro- 
mise that  he  or  she  will  not  plead  infiincy,  or  make  any  other 
defence  against  the  demand  of  any  such  annuity  or  rfent'Sharge, 
or  the  repayment  of  the  money  advanced  to  him  or  her  when 
uuler  age,  or  that  when  he  or  she  comes  of  age,  he  or  she  will 
oonfirm  or  ratify,  or  in  any  way  substantiate  such  annuity  or 
rent  charge,  every  such  person  shall  be  guilty  of  a  misdemeanor,  Miidemeanor. 
and  being  thereof  lawfully  convicted  in  any  court  of  assize,  oyer 
and  terminer,  or  general  gaol  delivery,  shall  and  may  be  punished 
for  the  said  offence  by  fine,  imprisonment,  or  other  corporal 
punishment,  as  the  court  shaU  think  fit  to  award. 
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IX.  And  be  it  further  enacted.  That  all  and  every  solicitors 
and  solicitor,  scriveners  and  scrivener,  brokers  and  broker,  and 
other  persons  or  person  who,  from  and  after  the  passing  of  this 
Act,  shall  ask,  demand,  accept,  or  receive,  directly  or  indirectlyi 
any  sum  or  sums  of  money,  or  any  other  kind  of  gratuity  or 
reward,  for  the  soliciting  or  procuring  the  loan,  and  for  the 
brokerage  of  any  money  that  shall  be  actually  and  bon4  fide 
advanced  and  paid  as  and  for  the  price  or  consideration  of  any 
such  annuity  or  rent  charge  over  and  above  the  sum  of  ten  shillings 
for  every  one  hundred  pounds  so  actually  andbon&  fide  advanced 
and  paid,  shall  be  deemed  and  adjudged  guilty  of  a  miademea' 
nor,  and  being  lawfully  convicted  of  such  offence  in  any  court 
of  assise,  oyer  and  terminer,  or  general  gaol  delivery,  shall  and 
may  for  every  such  ofience  be  punished  by  fine  and  imprison- 
ment, or  one  of  them,  at  the  discretion  of  the  court,  and  that  the 
person  or  persons  who  shall  have  paid  or  given  any  sum  or 
sums  of  money,  gratuity  or  reward,  shall  be  deemed  a  competent 
witness  or  witnesses  to  prove  the  same. 

X.  And  be  it  further  enacted.  That  this  Act  shall  not  extend 
to  Scotland  or  Ireland ;  nor  to  any  annuity  or  rent  char^  given 
by  will,  or  by  marriage  settlement,  or  for  the  advancement  of  a 
child ;  nor  to  any  annuity  or  rent  charge  secured  upon  freehold 
or  copyhold  or  customary  lands  in  Great  Britain  or  Ireland,  or 
in  any  of  his  majesty's  possessions  beyond  the  seas,  of  equal  or 
greater  annual  value  than  the  said  annuity,  over  and  above  any 
other  annuity,  and  the  interest  of  any  principal  sum  charged  or 
secured  thereon,  of  which  the  grantee  had  notice  at  the  time  of 
the  grant,  whereof  the  grantor  is  seised  in  fee-simple  or  fee-tail 
in  possession,  or  the  fee-simple  whereof  in  possession  the  grantor 
is  enabled  to  charge  at  the  time  of  the  grant,  or  secured  by  the 
actual  transfer  of  stock  in  any  of  the  public  funds,  the  dividends 
whereof  are  of  equal  or  greater  annual  value  than  the  said 
annuity ;  nor  to  any  voluntary  annuity  or  rent  charge  granted 
without  regard  to  pecuniary  consideration  or  money's  worth ; 
nor  to  any  annuity  or  rent  charge  granted  by  any  body  corpo- 
rate, or  under  any  authority  or  trust  created  by  act  of  parliament. 
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An  Jet  to  exphdn  an  Jet  of  the  5Sd  year  of  the  reign  of  his  late 
Majesty  respecting  the  Tnrolment  of  Memorials  of  Grants  of 
Jnnuities,  [29th  July,  1822.] 

Whbkbas  by  an  Act  of  Parliament  made  and  passed  in  the  53  Geo.  HI. 

fifty-third  year  of  the  reign  of  his  late  Majesty  King  George  ^'  ^^^'  '*  ^^' 

the  Third,  intituled  ''An  Act  to  repeal  an  Act  of  the  seventeenth 

year  of  the  reign  of  his  present  Majesty,  intituled  an  Act  for 

registering  the  Grants  of  Life  Annuities,  and  for  the  better 

Protection  of  Infants  against  such  Grants,  and  to  substitute 

other  Provisions  in  lieu  thereof,"  it  is  enacted,  "  That  within 

thirty  days  after  the  execution  of  every  deed,  bond,  instrument, 

or  other  assurance,  whereby  any  annuity  or  rent  charge  shall 

from  and  after  the  passing  of  the  said  act  be  granted  for  one  or 

more  life  or  lives,  or  for  any  term  of  years  or  greater  estate 

determinable  on  one  or  more  life  or  lives,  a  memorial  of  the 

date  of  every  such  deed,  bond,  instrument  or  other  assurance,  of 

the  names  of  all  the  parties,  and  of  all  the  witnesses  thereto,  and 

of  the  person  or  persons  for  whose  life  or  lives  such  annuity  or. 

rent  charge  shall  be  granted,  and  of  the  person  or  persons  by 

whom  the  same  is  to  be  beneficially  received,  shall  be  inrolled 

in  the  High  Court  o£  Chancery,  in  the  form  or  to  the  effect 

following,  with  such  alterations  therein  as  the  nature  and  dr- 

cumstances  of  any  particular  case  may  reasonably  require :  And 

whereas  the  form  or  effect  to  which  such  enactment  refers  is 

expressed  in  several  columns,  at  the  head  of  one  of  which  are 

the  words  "  Names  of  witnesses,''  and  underneath,  as  applicable 

to  indentures  of  lease  and  release,  the  letters  and  words  '*  £•  F. 

of»"  "  G.  H.  of,"  and  as  applicable  to  a  bond  and  warrant  of 

Attorney  to  confess  judgment,  the  letters  '<  £.  F."  "  G.  H.," 

without  the  word  ''of:**    And  whereas  the  words  of  enactment 

referring  to  such  form  express  only  that  a  memorial  of  the 

names  of  all  the  witnesses  to  every  such  deed,  bond,  instrument^ 

or  other  assurance,  as  therein  mentioned,  should  be  inrolled  as 

direeted  by  the  said  act,  without  providing  that  any  description 
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of  the  witoesBefl  should  be  given  in  such  memorial,  except  ai 
such  form  is  thereby  referred  to ;  and  such  form  does  not  pro- 
vide that  any  description  should  be  added  to  such  names  except 
by  the  addition  of  the  word  "  of"  to  the  letters  **  £.  F.'  and 
"  6.  H.*'  as  aforesaid,  as  applicable  to  indentures  of  lease  and 
release :  And  whereas  in  consequence  of  such  indistinct  enact- 
ment it  may  be  doubtful  whether  it  was  the  intention  of  the 
l^slature  to  require  any,  or  if  any,  what  description  to  be 
added  to  the  names  of  witnesses  in  the  memorial  of  any  deed, 
instrument,  or  assurance  to  be  inrolled  as  aforesaid  :  And 
whereas  a  very  great  number  of  memcNriala  of  grants  of  amrai- 
ties  have  since  the  passing  of  the  said  act  been  inroUed,  in  whidi 
the  names  of  the  witnesses  to  the  deeds,  instruments,  or  aa* 
surances  specified  in  such  memorials,  have  been  inaert^d  witlioiit 
the  addition  of  the  place  of  abode  of  such  witnesses ;  and  it  has 
been  inferred,  from  the  use  of  the  word  "  of"  after  such  letters 
^  **  ¥.  F."  and  after  such  letters  «  G.  H."  as  aforesaid,  that  it  waa 
necessary  to  describe  each  of  such  witnesses  in  such  memorial 
as  of  some  place,  and  in  consequence  thereof  some  grants  of 
annuities  made  since  the  passing  of  the  said  act  have  been,  in 
proceedings  in  summary  ^plicatioiis  to  courts  of  justice,  whidh 
cannot  be  reviewed  in  any  superior  court,  deemed  null  and  void, 
on  the  ground  that  no  description  of  the  place  of  abode  of  ^ 
witnesses  to  some  or  one  of  the  deeds,  instruments,  or  aasuranees 
by  which  such  grants  of  annuities  have  been  made,  had  been 
inserted  in  the  memorials  or  menKurial  thereof,  inn^ed  as 
directed  by  the  said  act :  And  whereas  doubts  have  been  enter- 
tained whether  the  constructi<m  so  put  on  the  said  act  is  the 
true  construction  thereof,  more  especially  as  the  aame  is  so  ftr 
penal  as  it  renders  deeds,  instruments,  and  assuranees,  of  wlndi 
mesM^iab  have  not  been  inroUed  in  pursuance  of  the  said  act, 
null  and  void,  and  the  provisions  in  the  said  act  are  not  so  eleur 
and  explicit  as  the  same  ought  to  have  been  under  such  eircunn 
stances,  and  the  parties  claiming  under  grants  of  annuities  may 
have  been  thereby  misled  and  induced  to  conceive  that  it  was 
Hot  neoessary  under  the  provisions  of  the  said  aet  to  insert  in 
Ae  memorial  of  any  deed,  instrument,  or  aasuraace,  to  be 
inrolled  as  aforesaid,  the  place  or  places  of  abode  of  the  witness 
or  witnesses  to  sueh  deed,  instrument,  or  assurance,  or  any 
more  than  the  name  or  names  of  soeh  witness  or  witnesssi^ 
there  being  no  words  in  the  said  act  expressly  requiriaif  any 
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more  to  be -80  ioserted,  nor  any  words  firom  which  it  could  he 
inferred  that  any  more  was  required  to  be  so  insei^d  except 
the  word  "  of"  after  the  letters  "  E.  F."  and  "  G.  H.-'  rcsp6c- 
tiyely,  with  reference  to  one  species  of  assurancci  inserted  in 
tlie  form  of  memorial  before  mentioned ;  and  it  is  expedient  to 
remove  all  doubts  touching  the  construction  of  the  said  act, 
with  respect  to  so  much  of  the  memorials  required  by  the  said 
aot  to  be  inrolled,  as  relates  to  any  description  of  the  witness 
or  witnesses  to  any  deed,  instrument,  or  assurance:  May  it 
therefore  please  your  Majesty  that  it  may  be  enacted  and  de- 
clared, and  be  it  enacted  and  declared  by  the  King's  most 
excellent  M^esty,  by  and  with  the  advice  and  consent  of  the 
liords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That 
by  the  said  act  of  the  fifty-third  year  of  the  reign  of  his  said  '^  names  of 
late  Majesty,  no  further  or  other  description  of  the  subscribing  necassaiy  in 
witness  or  witnesses  to  any  deed,  bond,  instrument,  or  other  niemoiial  of 
aissurance,  whereby  any  annuity  or  rent  charge  is  or  may  be 
granted,  is  required  in  the  memorial  thereof  besides  the  names 
of  all  such  witnesses,  and  so  the  said  act  shall  be  deemed,  con- 
strued, and  taken. 

II.  And  whereas  doubts  have  also  arisen  whether,  under  the  Annuity  deed, 
said  act  of  the  fifty-third  year  of  the  reign  of  his  said  late  J^^cThw  b^^n 
Majesty,  the  omission  to  inrol  a  memorial  of  any  one  of  the  inroUed,  valid 

assurances  for  securing  any  annuity  or  rent  charge  does  not  notwithstanding 

■  ■         ■  '^       '' -^ o  omission  of 

vitiate  the  whole  transaction,  notwithstanding  the  inrolment  of  a  imolling  any 

memorial  of  another  deed,  bond,  instrument,  or  other  assur-  oi'jcr.decd  '^f 

.    ,    '  ,  secnnng  such 

ance  granting  the  same ;  and  it  is  also  expedient  to  remove  such  annuity* 
doubts,  be  it  therefore  further  enacted  and  declared,  That  every 
deed,  bond,  instrument,  or  other  assurance,  granting  any  an-^ 
nuity  or  rent  charge,  and  of  which  a  memorial  shall  have  been 
or  shall  be  duly  inrolled  pursuant  to  the  said  act,  notwithstand- 
ing the  omission  to  inrol  any  other  deed,  bond,  instrument,  or 
assurance  for  securing  such  annuity  or  rent  charge,  shall  be 
valid  and  effectual,  according  to  the  intent,  meaning,  and  true 
effect  thereof,  notwithstanding  a  memorial  of  any  other  deed, 
bond,  instrument,  or  assurance  for  securing  the  same  annuity 
shall  not  have  been  duly  inrolled,  pursuant  to  the  said  act. 

III.  Provided  always,  and  be  it  further  enacted,  That  nothing  Act  not  to  give 
herein  contained  shall  extend  to  give  any  other  force  or  validity  *??<«tv  to°im? 
to  any  deed,  bond,  instrument,  or  other  assurance,  of  which  a  deed. 
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memorial  shall  have  heen  duly  inrolled  as  aforesaid,  than  such 

deed,  hond»  instrument,  or  other  assurance  would  have  had  if 

any  deed,  hond,  instrument,  or  other  assurance  for  securing  the 

same  annuity,  of  which  a  memorial  shall  not  have  heen  duly 

inrolled,  had  never  heen  executed. 

^t  not  to  giTs       IV,  Provided  always,  and  he  it  further  enacted,  That  this  act 

deed  declared     ^^^^  ^^^  extend,  or  he  construed  to  extend,  to  revive  or  give 

void,  or  affect     effect  to  any  deed,  hond,  instrument,  or  other  assurance,  wherehy 

atlawcom-^°^  any  annuity  or  rent  charge  hath  heen  already  granted,  so  far  as 

menced  as      /  the  same  hath  heen  adjudged,  declared,  treated,  or  deemed  void 

tioned'."^'    ■    ^^  ""^  judgment,  decree,  action,  suit,  or  proceeding  at  law  or 

in  equity,  or  hy  any  acts  or  deeds  of  the  parties  thereto,  or  hy 
any  other  legal  or  equitable  means  whatsoever ;  nor  shall  this 
act  affect  cr  prejudice  any  suit  or  proceeding  at  law  or  in  equity 
commenced  on  or  before  the  thirty-first  day  of  May,  one  thousand 
eight  hundred  and  twenty- two,  and  now  depending,  upon  the 
ground  of  an  alleged  defect  in  the  memorial  thereof,  in  not  de- 
scribing the  witnesses  thereto  otherwise  than  by  his,  her,  or 
their  name  or  names,  for  avoiding  any  such  deed,  bond,  instru- 
ment, or  other  assurance. 
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7  GEO.  IV-  c.  75. 

jim  Act  to  esplmn  an  Act  rf  the  Fyhf'third  year  of  the  rdgn  rf 
kis  kite  Mt^etty  rapecting  the  Inrdment  pf  Memorials  qfOrants 
qfAnntaties.  [Slat  May,  18£6.] 

Whereas  by  an  Act  of  Parliament  made  and  passed  in  the  fifty-  63  Geo.  HI. 

third  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  c.  ^^^'  ■•  ^l* 

intituled  '*  An  Act  to  repeal  an  Act  of  the  seventeenth  year  of  the 

reign  of  his  present  Majesty,  intituled  An  Act  for  registering  the 

Grants  of  Life  Annuities,  and  for  the  better  Protection  of  In&nts 

against  such  Grants,  and  to  substitute  other  Provisions  in  lieu 

thereof;"  it  is  enacted,  That  within  thirty  days  after  the  execu* 

tion  of  every  deed,  bond,  instrument^  or    other  assurance, 

whereby  any  annuity  or  rent  charge  shall  from  and  after  the 

passing  of  the  said  act  be  granted  for  one  or  more  life  or  lives,  • 

or  for  any  term  of  years  or  greater  estate  determinable  on  one 

or  more  life  or  lives,  a  memorial  of  the  date  of  every  such  deed, 

bond,  instrument,  or  other  assurance,  of  the  names  of  all  the 

parties  and  of  all^  the  witnesses  thereto,  and  of  the  person  or 

persons  for  whose  life  or  lives  such  annuity  or  rent  charge  shall 

be  granted,  and  of  the  person  or  persons  by  whom  the  same  is 

to  be  beneficially  received,  shall  be  inrolled  in  the  High  Court 

of  Chancery,  in  the  form  or  to  the  efiect  in  the  said  act  stated, 

with  such  iterations  therein  as  the  nature  and  circumstances  of 

any  particular^ case  may  reasonably  require:  And  whereas  it 

frequently  happens  that  the  names  of  witnesses  te  gprants  of 

annuities  or  odier  assurances  are  unknown  to  the  grantees 

thereof,  or  their  solicitors  or  agents,  otherwise  than  as  they 

appear  by  the  subscriptions  of  such  witnesses  to  the  attestations 

of  the  execution  of  such  grants  or  assurances,  and  it  might 

greatly  endanger  the  validity  of  any  such  assurance  if  any  name 

were  inserted  in  the  memorial  thereof  as  the  name  of  any  such 

witness  in  any  other  manner  than  as  the  same  appears  signed 

by  such  witness  as  attesting  the  execution  of  such  assurance : 

And  whereas  a  very  great  number  of  memorials  of  grants  of 

annuities  have  since  the  passing  of  the  said  act  been  inrolled, 
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No  fQitKer  or 
other  names  of 
witnesses  re- 
quired in  me- 
morial than 
appear  in  the 
deed. 


in  which  the  surnames  of  witnesses  to  the  deeds,  instruments, 
or  assurances,  specified  in  such  memorials,  have  been  inserted, 
together  with  such  initial  letter,  or  abbreviation  of  the  Christian 
names  of  such  witnesses  as  appeared  subscribed  to  the  attesta- 
tion by  such  witnesses  Of  the  exectttiod  of  such  deeds,  instru- 
ments, or  assurances,  without  stating  at  full  length  the  Christian 
names  of  auch  witnesses :  And  whereas  doubts  hare  been  enter- 
tained whether^  according  to  the  true  conatmotion  of  the  said 
act,  it  is  necessary  to  the  validity  of  any  such  granti  cxr  other 
assurance,  that  the  Christian  as  well  as  surnames  of  all  the  wit- 
nesses  to  such  deed,  grant,  or  other  assurance,  should  be  in- 
serted in  the  memorial  thereof  in  any  other  manner  than  as 
the  same  may  appear  subscribed  to  the  attestation  of  such  deed, 
grant,  or  oth6r  assurance,  by  such  witness  respectively ;  and  in 
order  to  remove  such  doubts,  be  it  enacted  and  declared  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same.  That  by  the  said  act  of  the  fifty-third  year  of  the 
reign  of  his  said  late  Majesty  no  further  or  other  name  or 
names  of  the  subscribing  witness  or  witnesses  to  any  deed, 
bond,  instrument,  or  other  assurance,  whereby  any  flhnuity  or 
rent  charge  is  or  may  be  granted,  is  or  are  required  in  the 
memorial  thereof  besides  the  names  of  all  such  witnesses  as  they 
shall  appear  signed  to  the  attestations  respectively  of  the  execn* 
tion  of  such  deed,  bond,  instrument,  or  other  assurance ;  and  so 
the  said  act  shall  be  deemed,  construed,  and  taken. 
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Abatement, 

beqaesta  of  annnities  must  abate  on  dafisieBAy  of  aflseta,  33d» 

Abroad,  Covenant  not  to  go, 

under  the  first  act  held  part  of  the  consideration^  110. 
otherwise  under  second  act,  128. 

AOEKT, 

grantee  is  answerable  for  the  conduct  of  his  own,  155. 
not  for  the  grantor's,  158. 

AoEEBXBNT  to  grant  an  annuity 
«  may  be  sued  on,  in  a  court  of  law,  71. 
requires  a  good  consideration,  ib. 
specific  perfonnance  will  be  decreed  in  equity,  72. 
how  affected  by  the  Statute  of  Frauds,  74. 
on  separation  of  husband  and  wife.    See  Husband  and  Win. 

Alien,    See  Parties. 

AnirviTT  defined,  1. 

distinguished  from  rent  chaiges,  1,  3. 

definition  examined,  2. 

Its  natof^  explained,  3. 

distinguished  fixnn  a  sale  of  dividends,  6.  ^ 

ambiguity  in  determining  between  an  annuity  and  a  gross  sum,  8. 

properties  of  annuities,  13. 

they  cannot  be  entailed,  14. 

annuities  may  be  granted  in  fee  and  descend  to  hdrs,  16. 

annuity  in  fee  is  assignable,  23. 

but  it  seems  not  at  law,  where  it  is  ibr  a  defbite  term  of  ye«M»  t5. 
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Ahh  oitt— (con/tniierf.) 

luch  aadgnment  is  valid  in  equity,  29. 
aangnment  by  operation  of  law,  t6. 
thii  assignment  may  be  prevented,  80. 
condition  agaimt  alienation  iometiniei  impUed,  39. 
public  peniions  and  salaries  bow  far  assignable,  84. 
parties  to.    See  Chapter  II.,  89. 
conveyance  o^  III.  65. 
registration  o(  IV.  91, 
consideration  for,  V.  149. 
bow  secured,  VI.  218. 
wben  it  vests,  VII.  250. 
extent  of  the  grant,  VII.  253. 
eflfect  tbereof,  VII.  274. 
bow  detennined,  VIII.  289. 
tbe  remedies  for  tbe  grantee,  IX.  861. 
ibr  tbe  grantor,  X.  426. 

Annuity,  Action  of, 

nature  of  this  action,  and  tbe  judgment  recovered  tberein,  392. 
it  is  personal  only,  tberefore  will  not  lie  for  a  rent,  398. 
tbe  annuity  may  be  recovered,  tbougb  tbere  be  no  arrears,  894. 
is  not  maintainable  after  tbe  annuity  bas  determined,  t6. 

Apportionment, 

none  on  deatb  of  annuitant,  291. 

except  m  annuities  for  maintenance,  ib, 

on  ccmsblidation,  805. 

wben  allowed,  it, 

wben  not,  806,307. 

relief  afforded  in  equity,  307. 

by  means  of  a  release,  308. 

Appropriation  of  a  particulaf  fond,  wben  refosed,  i^7,  416. 

wben  tbe  annuity  sball  not  determine  on  fiulun  of  a  fond  appro- 
priated, 298. 

Archbishops  cannot  cbarge  tbdr  episcopal  possessions  against  tbeir  suc- 
cessors, 231. 


Assignment  of  Annuities.    See  Annuities*— Rbcistration. 
wben  tbe  interest  passes  on  assignment,  251, 

Assize, 

lay  on  disseisin  of  a  rent,  388. 
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Assize — (continuedJ) 

wliat  seisin  required,  388. 
against  whom  to  be  t»ought,  389. 
disseisin  to  be  proved,  ib, 
intances  thereof,  ib. 
what  recovered  in,  ib. 

Assumpsit,  Action  o^ 

when  maintainable,  71,  408. 

Attorney, 

should  not  contract  with  his  client,  62. 

his  conduct  wiU  affect  his  client's  interests,  155. 

liable  to  punishment  for  soliciting  minors  to  grant  annuities,  46. 

and  for  taking  excessive  brokerage,  453. 

Attornment  formerly  required,  not  now,  77. 

Bankruptct.    See  Parties — Value. 

bankrupt's  annuity  will  pass  to  his  assignee,  29. 

how  to  be  prevented,  32* 

statutory  redemption  on,  318, 

former  practice,  319. 

provisions  of  49  Geo.  III.  c.  121 ;  320« 

of  6  Geo.  IV.  c.  16 ;  322. 

which  is  retrospective,  324. 

this  redemption  does  not  apply  universally,  323. 

not  confined  to  personal  annuities,  but  extends  to  rents,  325. 

the  general  order  respecting  sale  of  mor^aged  premises  does  not  apply, 

326. 
coarse  of  proceeding  on  sale  of  rent  granted  by  a  bankrupt,  ib, 
equitable  title  sufficient,  ib. 
not  where  memorial  not  duly  enrdled,  327* 
then  consideration  to  be  proved  for,  ib, 
of  one  of  several  grantors  does  not  discharge  the  others,  328* 
of  surety  does  not  release  him  from  subsequent  liability,  329. 

Bequests  of  Annuities,  77.      ^ee  Abatement — ^Duties — Vesting  of  an 

Annuity. 
how  jfor  they  correspond  with  other  legacies,  273, 
are  treated  in  the  absence  of  any  other  intent  on  the  part  of  the  testator 

as  general  not  as  specific  legacies,  336. 

BisROFs  cannot  chaise  t^eir  episcopal  possessions,  231. 

Bond, 

to  secure  annuity,  70, 230. 

1 1 
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Bovj>— (continued, ) 
stamps  on,  79. 
action  on.    See  Debt. 
what  recovered  on,  334. 
more  than  the  penalty  may  be  recovered  in  e^ty,  ib» 

Breaches, 

alignment  and  suggestion  of,  required  on  annuity  bonds,  400 
rules  as  to  the  pleadings  therein,  401 

Bribery, 

annuity  granted  as  a  bribe  is  void,  194 

BaOKBRAGfe, 

allowed  in  one  case  where  annuity  set  aside,  446 

the  taking  of  excessive  brokerage  is  a  statntoiy  miademeaQori  453 

Charity.    See  Mortmain — ^Trusteeb. 

cannot  renounce  a  conditional  annuity  aft^  aceeptinee,  8d8 
biUs  to  recover  rents  for  charities  need  not  be  broogfat  against  all  the 
terre-tenants,  417  ^ 

Churchwardens.    See  Parties. 

Clear,  meaning  of  this  word,  269 

Clergy, 

their  eodeaiaBtiiial  property  is  not  ehaigMMe,  231 

may  bind  themselves  personally,  235 

mull  not  indirtetiy  Greats  a  cmitinuing  ehaige  en  their  llvingii  S86 

Clerical  Errors  will  not. invalidate  the  memetial,  102,  131 

CoLLATioit  of  Goons, 

effect  of  the  grant  of  an  annuity  In,  288 

CoLtEoiATE  property  Is  not  chargeable,  2l2 

C6LOURABLE  TiTLES,    • 

df  ennuities  granted  to  etekV^  204 

Company, 

may  be  the  grantor  or  grantee  of  annuity,  40 
how  to  be  described  in  th«  memoriali  119 
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Compromise  of  public  crimes  a  void  considemtion  fbr  a  grant,  908 

Concubinage, 

grants  in  consideration  of  preaent,  ioTalid,  210 
of  pasty  vafid,  ib. 

Condition, 

determination  of  an  annuity  by  breach  or  performance  o^  342 

it  is  to  be  determined  first  whether  any  condition  has  been  imposed,  343 

implied  conditions,  344 

in  deeds  of  separation  between  husband  and  wife,  ib. 

the  question  whether  the  condition  be  precedent  or  subsequenti  347 

the  annuity  depends  on  the  execution  of  a  continuing  condition,  350 

it  is  only  the  breach  of  a  material  part  of  the  condition  which  will 

determine  the  annuity,  351 
breach  of  a  subsequent  condition  will  not  determine  it,  353 
cases  of  performance  and  breach  of  conditions,  354 
rules  of  pleading  on  conditional  grants^  357 
imposed  on  the  mode  of  payment  in  rsnt%  367 
in  amniitiei^  868 

Confirmation, 

of  fraudulent  transactions,  172 

express  and  tacit,  173 

cannot  be  of  a  deed  defectively  registered,  449 

grant  of  a  rent  by  deed  of,  69 

Consideration.    See  Rboistration-^Satisvaction. 
to  be  set  out  in  the  deeds  of  the  grant,  135 
might  be  affected  by  delay  in  payment,  110 
See  Chapter  V. 

different  considerations,  good  and  valuable,  150 
of  fraudulent  considerations,  ib. 

1.  Between  thepartieSf  ib, 
payment  of,  in  goods,  151 
return  of  consideration,  152 
retainer  of  consideration,  ib, 

when  paid  in  notes  they  are  not  to  be  cancelled,  156 

inadequacy  of,  not  alone  aground  for  annulling  the  ttansaction,  160 

it  may  be  evidence  of  fraud,  165 

2.  As  affecting  third  parties,  174 
in  fraud  of  creditors,  ib. 

whera  one  creditor  obtains  unequal  advantage  over  others,  177 

force  and  duress,  178 

effect  of  parental  coercion,  179 

of  illegal  considerations  in  breach  of  statutory  law,  180 

I  i2 
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CoNSiDBRATiON — (cotUifuted,) 

contraiy  to  the  policy  of  the  law,  195 

immoral,  210 

recovery  of,  by  the  grantee  when  annuity  invalid,  418 

annuity  must  have  been  vacated,  or  grantor  must  have  refused  to  ezecaie 

valid  securities,  419 
adjudication  of  a  court  not  requir^  420 
not  recoverable  from  the  surety,  421 

nor  after  death  of  the  annuitant,  ib, 
grantor's  pa3rments  to  be  set  ofij  422 
does  not  operate  as  an  equitable  lien   on  (he  ftmd  intended  to  be 

charged  where  the  grant  is  vacated,  424 
defect  or  want  of,  no  defence  to  an  action  for  arrears  of  annuity,  428 
to  be  repaid  by  grantor  when  relieved  in  equity,  431 
or  under  the  annuity  acts,  450 

CoNSOLIDATIjON, 

determination  of  an  annuity  by,  802 

of  rents  by,  ib, 
there  must  be  a  right  to  the  present  possession  of  the  land  and  rent,  SOS 
the  unity  must  be  absolute,  ib, 
the  interest  must  be  of  the  same  nature,  304 
the  possession  must  be  equally  beneficial,  ib, 
where  there  are  joint-tenants,  305 
how  the  unity  may  be  created  by  the  operation  of  law,  ib, 

by  the  act  of  the  parties,  306 

by  the  act  of  the  party  and  the  operation  of  law,  307 
a  court  of  equity  may  relieve  the  grantor  in  cases  of  inadvertency,  ib. 

Contents  of  the  Deeds.    See  Conveyance. 

Contingent  Debt, 

annuity  bond  proved  as,  323 

CONTRIBHTION, 

grantee  not  liable  to,  on  renewal,  255 

Conveyance  of  Annuities,  Chap.  III.  65. 
must  be  by  deed  or  devise,  f6. 
exception,  ib. 

instruments  of  conveyance,  67. 
stamps  on,  81. 

what  required  to  be  stated  in  the  deeds  by  the  Annuity  Acta,  135. 
the  consideration,  ib, 
the  person  by  whom  paid,  137, 
the  person  beneficiaUy  interested,  138. 
By  the  Stamp  Acta,  ib. 
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Copy, 

of  theiiiBtrumentshow  to  be  obtained  under  53  Geo.  III.  c.  141,  t.  5,  433. 

CorYBOLDs.    See  Distress. 

how  cbaigeable  by  copyholder,  226. 
hy  lord,  227. 

CoRFORATioKs.    See  Parties* 

bound  by  predecessor's  giant,  253. 

Costs, 

on  suggestion  of  breaches,  410. 

discretionaiy  with  the  courts  when  the  annuity  is  vacated,  432. 

so  under  the  Annuity  Acts,  447. 

in  equity,  452. 

Covenant  to  grant  an  annuity, 

will  not  amount  to  a  grant  in  kw,  66 

how  enforced  by  a  court  of  equity,  246. 

not  to  go  abroad.    See  Abroad. 

to  pay  an  annuity  is  a  personal  security,  230. 

action  of,  ou  the  annuity  deed,  402. 

the  parties  thereto,  ib. 

how  far  maintainable  by  and  against  assignees,  403. 

what  parties  must  join,  406. 

on  severance  of  land  to  guarantee  against  rent  seems  to  be  personal,  ib. 

Countermand  of  an  Annuity,  when  allowed  and  when  not,  341. 

Creation  of  Rents,  65. 

Currency.    See  Deductions. 

Debt,  Action  of. 

maintainable  for  the  arrears  of  an  annuity  after  its  determination,  394. 
but  not  while  the  annuity  continues,  395. 

imless  it  be  for  a  term  of  years,  and  then  it  seems 'to  be  maintainable,  t^. 
provisions  of  the  statute,  32  Hen.  VIII.  c.  37,  regarding  actions  of  debt 

by  executors  and  administrators,  397. 
a  devisee  of  a  life  annuity  cannot  have  an  action  of  debt,  398. 
on  an  annuity  bond,  399. 

breaches  must  be  assigned  or  suggested  under  8  &  9  Wm.  III.  c.  1 1  j  400* 
how  these  breaches  are  to  be  set  out  in  pleading,  401. 
pleas  to  an  action  on  such  bond,  402,  426,  428 

DEDUCtlONS, 

For  difference  of  currency,  266 1 
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Deductions — (continued.) 

flnr  eoito  of  tranimiMi(m  and  payment,  ib. 

for  taxes^  268. 

the  land-tax,  ib, 

the  property-taXy  271. 

parochial  taxes,  t6. 

for  the  legacy  duty,  t6. 

for  repaiTB  or  insurance  of  property  charged,  273. 

Demand  of  Payment,  when  and  how  to  he  made,  367. 

Demise  and  Re-demise,  creation  of  rent  hy,  69. 

Descent  of  Rents,  how  wgulatod,  18. 

Determination  of  the  Annuity,  Chap.  VIII.  289. 
hy  effluxion  of  time,  289. 
hy  determination  of  the  fund  chaiged,  294. 
hy  consolidation,  302. 
hy  release,  308. 
hy  redemption,"  316. 
hy  hankruptcy  and  insolvency,  318. 
hy  revocation,  341.     • 
hy  hreach  oi  performance  of  conditions,  342. 

Devise  of  Rents,  76. 

regulated  hy  the  statutes  of  wills  and  frauds,  ib. 
interpretation  of  devises  as  to  the  charge  on  the  fimd,  216. 
invalid  against  creditors,  51. 
how  revoked,  341. 

Devisee, 

how  far  chaxged  hy  his  devisor's  grant  of  annuity,  254. 
hy  annuity  hond,  399. 

DlMBIBIM.      8m  AsSIZ1« 

DissEiston  and  DissEiasan.    S«e  Paetibs.*^Rbtaimbk. 

Distress, 

remedy  hy,  365, 

how  the  power  must  he  given,  366. 
may  he  suhject  to  restrictions,  367, 
who  may  distrain,  369. 
the  grantee  and  his  assignee,  t6. 

the  executor  of  tenant  in  fee  or  for  life  for  arrears  due  at  his  decesie 
under  32  Hen.  VIII.  c.  37.  ib. 
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Distress — (continued), 

proyisions  of  that  act,  870. 

gives  new  remedies,  371. 

coDstruction  of  first  section,  t6. 

not  confined  to  cases  where  no  previous  remedy,  t^. 

tenant  by  elegit  not  within  it,  372. 

hut  a  devisee  is,  ib, 

husband  for  arrears  of  wife's  rent  under  32  Hen.  VIII.  c.  37,  s.  3^  ib. 

decisions  thereon,  373. 

husband's  interest  in  his  wife's  pre-nuptial  arrears,  ib, 

wife's  chiim  to  arrears  on  the  death  of  her  husband,  374. 

distress  under  32  Hen.  YIII.  c.  37,  s.  4,  on  death  of  the  annuitant,  ib, 

against  whom  the  remedy  is  given  by  this  act,  375. 

interpretation  of  the  Ist  sect,  as  to  the  parties  liable,  376. 

tenant's  feoffee  and  his  feoffee,  ib, 

tenant  in  tail,  377. 

copyholder,  378. 

tenant  in  possession  of  the  land,  ib, 

no  estate  liable  but  what  the  testator  had  a  controul  over,  379. 

the   executor  has  no  power  where  the   tsstator  had  ceaaad  to  be 

entitled,  ib, 
how  joint  grantees  should  dutrain,  380. 
co-parceners,  ib, 
tenants  in  conrnion,  381. 
joint-tenants,  ib, 

the  mode  and  manner  of  making  the  distress,  ib, 
how  far  the  tenant's  goods  are  liable,  382. 
no  distress  on  lands  which  come  to  the  crown,  ib, 
as  to  the  sale  of  property  distrained  for  a  rent,  ib, 
the  right  of  a  grantee  of  a  previous  rent  over  goods  distrained,  383. 
grantee  may  distrain  for  previous  arrears  after  he  has  been  satisfied  for 

later  payments,  384. 
power  of  distress  ceases  when  the  rent  expires,  ib, 
when  power  of  distress  rendered  useless,  redress  sometimee  attitanable 

in  equity,  411. 

DowEiu    See  Rents  and  Satisfiction. 

Duties, 

on  pensions  and  public  annuities,  80. 
on  bequests  of  annuities,  ib. 

East  India  Company's  Ships, 

sale  of  the  command  illegal,  201  i 
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Effect  of  the  Gnmt    See  Chapter  VII.  274. 
in  satis&ction  of  existing  rights  or  claims,  t6. 
in  collation  of  goods,  288. 

Efflux  ton  of  Hme, 

determination  of  annuity  hy,  289. 

EjECTMENTy 

maintainable  on  a  right  of  entry,  362. 
grantee's  defence  in,  408. 
by  grantor  to  recover  possession  of  the  land,  428. 
or  defence  in,  ib. 

Elections.    See  ItficisTRATioN. 

Electiok  between  real  and  personal  security.    See  Security. 

Ektatl, 

cannot  be  of  an  annuity,  14. 

may  be  of  a  rent,  20. 

how  formerly  this  might  be  defeated,  217. 

Ektby  on  the  land  in  satisfaction  of  the  arrears,  361. 
what  right  is  gained  thereby,  362. 
it  passes  to  the  assignee  of  the  rent,  363. 
would  descend  to  the  heir,  ib» 

Equity,  Courts  of,  when  they  will  enforce  performance  of  a  contract  to  grant 

an  annuity,  72. 
when  they  grant  relief  to  the  grantee,  4 1  • 
no  relief  when  there  is  an  adequate  redress  at  law,  ib, 
what  relief  will  be  given,  414. 
who  are  to  be  the  parties  sued,  417. 
exception  in  the  case  of  charities,  ib, 
when  relief  is  given  to  the  grantor,  429. 
will  not  prevent  grantee  from  distraining  Upon  one  of  several  land 

owners,  430. 
terms  of  relief,  431. 
relief  under  the  annuity  acts^  447. 

rules  which  prevail  therein  as  to  applications  on  those  acts,  448* 
cannot  reform  the  deeds  if  defectively  registered,  449. 
against  whom  redress  obtainable,  4v'»0. 
relief  under  these  acts  not  in  the  nature  of  redemption,  ib* 
terms  of  relief,  ib* 
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£QUiTY^^cofi^«miee{.) 

repayment  of  consideratiotiy  450. 
expenses  of  insurance,  452. 
costSy  ib. 

EaaoRy 

mutual  error  will  vacate  the  grant,  tembU,  212. 

Escheat, 

rents  m\\  not,  on  failure  of  heirs,  290. 

£vrDENCB, 

some  few  notes  on.    See  Chapter  XI.,  456. 

parol  evidence  not  admissible  to  introduce  a  power  of  redemption,  ib. 

competency  of  witnesses,  45b. 

grantee  is  not  called  upon  to  prove  due  registration,  459. 

Exceptions  to  the  annuity  acts.    See  Registbation. 

ExEcvTOAY  Devise  of  an  annuity  allowed  in  equity,  14. 

Executor  of  Orantee.    See  Debt — Distress— Retainer. 
where  entitled  to  the  annuity,  259. 

may  recover  legacy  duty  from  the  legatee,  though  the  annuity  have 
been  paid  without  deduction,  272. 

Expenses  of  the  Grant, 

when  part  of  the  consideration,  109. 

when  payment  thereof  not  a  return  of  consideration,  154. 

if  unreasonable  or  exorbitant  it  may  be,  155. 

grantor  is  liable  for  expenses  incurred  by  grantee  in  consequence  of  the 

former's  misrepresentations  of  the  security,  247. 
allowed  to  be  charged  to  the  grantor  when  his  grant  has  been  vacated 

by  a  court  of  equity,  432. 
or  under  the  annuity  acts,  44T. 
of  payment  and  transmission.    See  Deductions. 

Extent  of  the  Grant.    See  Chapter  VII.,  250. 
in  duration,  253. 
with  reference  to  the  grantor,  ib. 
on  renewed  property,  254. 
with  reference  to  the  grantee,  257. 
in  rents,  ib, 
•     grant  to  a  man  is  a  grant  for  life,  ib, 
it  may  extend  to  the  assignee,  258'» 
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Extent —  (amtiimed.) 

to  the  heir  or  executor  of  the  tenant  pur  autre  viei  250. 

in  annuities  depends  on  the  language  of  the  grant  and  intention  of  the 

parties,  261. 
interpretation  of  certain  grants,  264 
in  vsdue,  266. 
of  the  charge  on  the  laad,  921* 

Felons.    See  Parties. 

Felony,  how  fiur  annuity  b  forfeitable  thereon,  14. 
and  a  rent,  22. 

Fiduciary  Relations,  contracts  between,  discouraged  in  equity,  and  strictly 
scrutinized,  170. 

Fine.    See  RsoisTRAnov. 
how  rent  created  by,  67. 
cannot  be  levied  of  an  annuity,  68. 

efiect  of,  in  determining  a  rent  when  the  grantee  u  a  party,  311. 
when  not,  312. 

Fraud.    See  Conpirmavion — Consideration — Courts  or  Eqvitt. 

Frauds,  Statute  of.    See  Devise. 

application  to  rents  granted  pur  autre  vis,  260. 

Gaming, 

annuity  granted  on  gambling  oonndstatiioa  void,  191. 

GoODS) 

payment  of  the  consideration  in,  is  prohibited  by  17  Geo.  IIL  c.  26 ;  151 
regulated  by  53  Geo.  JII.  c.  141 ;  152. 

Grant, 

deed  of,  the  proper  conveyance  of  an  annuity,  65* 
of  pension,  how  to  be  stamped,  85. 

Half-Pat  of  Officers  is  not  assignable,  36. 
nor  chai^eable,  239. 

Heir, 

of  grantor,  when  chargeable  by  ancestor's  grant,  268; 

not  without  assets,  254. 

of  grantee  entitled  to  rents,  259. 

and  annuities  where  granted  in  fee  on  intestacy,  16; 

in  tail  when  bound  by  ancestor's  grants  S96. 
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Husband  and  Wipe.    See  CoNsiDERATioH-»^DiSTM*t**P^TiS8. 
deeds  of  separation  between,  205. 
provisions  for  future  separation  invalid,  205. 
not  for  immediate  separation,  207. 
an  agreement  to  separate  not  enforced  in  equityi  203f 
the  validity  of  the  deed  ceases  on  reconciliation,  209. 
husband's  charge  on  his  wifii'v  Fropertyi  242. 

Idiots.    See  Parties. 

Ihadiquact  or  Price.    See  Consideration. 

Incorporeal  Property, 

not  chaigeable  with  a  rent,  228. 

Insolvency.    See  Parties — Value. 

statutory  redemption  of  annuity  on,  329. 
practice  under  the  old  insolvent  acts,  ib. 
under  the  modem,  51  Geo.  III.  c.  125,  s.  16;  391. 

53  Geo.  III.  c.  102,  s.  21 ;  ib. 

I  Geo.  IV.  Clio,  s.  10;  ib, 

7  Geo.  IV.  c.  57,  s.  51 ;  332. 
decisions  on  these  acts,  ib, 
insolvent  liable  after  discharge  to  his  surety,  334. 
effect  thereof  in  cases  where  the  acts  do  not  apply,  ib. 
practice  in  courts  of  equity  thereon,  ib. 

Insurance.    See  Deductions— Usury. 

grantor's  covenant  to  insure,  how  &r  part  of  the  ooosideration,  129. 
premiums  of,  have  been  allowed  to  the  grantee  when  annuity  Tatoted  in 

equity,  432. 
but  refused  under  the  annuity  acts,  452. 

Interest  on  Arrears, 

not  allowed  by  the  courts,  415. 

on  the  consideration  allowed  in  one  case  at  law  where  the  grant  was 

vacated,  422 
and  in  equity  when  the  grantor  pvoeiiMS  this  gnmt  to  be  vaMied»  481. 
so  under  the  annuity  acts,  450. 

Interpleader,  Bill  of, 

between  several  grantees,  433. 

«  • " 

Interpretation  of  Grants  and  devises  of  Annuities,  8,  12,  342. 

as  to  fund  chaxged,  218. 

extent  of  grant,  221,  258,  262. 

effect  in  satisfieu^on,  275. 

as  to  conditionsi  354. 
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Joint  Graktom.    See  Bankevftct. 
extent  of  their  gnnti^  256. 

Joint  Geamtbm.    See  Disteess. 
extent  of  the  gnmt  to  them,  365. 

Joint  Tenants.    See  CoNtOLiDATioN — ^DisTEBsa. 

King, 

of  the  grant  of  an  annuity  by,  39 
remedy  against,  385 

Land  Rboistey  Acts.    See  Reoisteatiom. 

Land  Tax.    See  Deductions. 

Lease  and  Release, 

whether  rent  can  he  created  hy,  67 
may  be  conyeyed  by,  68 

Legacy.    See  Bequest — ^Deduction — Duties-^ Vesting. 

Lessee  for  years,  grants  by,  225 

Lien.    See  Consideration. 

Limitations,  Statutes  of, 

how  they  apply  to  annuities,  315 

how  far  a  defence  to  the  grantee's  daim  for  the  consideration,  423 
analogous  rule  acted  upon  in  applications  under  the  annuity  acta,  443, 
448 

Lord  of  the  Manor, 

charge  by,  on  the  copyholds,  227 

Lunatics.    See  Parties. 

Lunatic  Asylum,  Visitors  of.    See  Parties. 

Maintenance.    See  ArroRTioNMSNT. 

Marriage  is  a  valuable  consideration  for  a  grant,  175 

Marriage  Brocage  is  a  void  consideration  for  an  annuity,  196 

Married  WoMANi    See  Hussand  and  Wir&— Parties-— Satistaction* 
cannot  assent  to  the  diminution  of  the  fond  charged,  245 
will  not  be  compelled  to  refund  the  eonsideration  if  her  grant  cf  an 
annuity  be  vacated,  423 
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Mbmorial.    See  Reoiitratiom. 
must  be  stamped,  133 

MiNORt.    See  Partibs. 

MiSDBMRANORy 

to  solicit  an  in&nt  to  grant  an  annuity,  46 
to  take  excessive  brokerage,  453 

MisTREssRB^  grants  to,  when  valid,  210 

MoNEY^s  Worth,  meaning  o(  in  the  53  Geo.  III.  c.  141,  s.  10,  143 

Mortmain,  53 

Notes  given  in  payment  of  the  consideration  not  to  be  cancelled,  166 

NnNcuPATiYE  Devise  of  a  rent  invalid,  76 

Nuptial  Fravd,  197 

Occupancy  could  not  be  of  a  rent,  259 
except  it  were  special,  ib. 
effect  of  the  Statute  of  Frauds  upon  this  rule,  260 

Ofpicers,  Public, 

remedy  when  obtainable  against,  for  payment  of  crown  annuities,  386 
when  not,  t6. 

Offices, 

for  memorials,  133 

sale  of  public  offices  prohibited,  192 

annuity  granted  in  consideration  of  the  sale  thereof,  193 

or  in  consideration  of  recommendation  thereto,  198 

this  does  not  extend  to  private  offices  and  trusts,  201 

stipends  of  public  officers  not  assignable,  34 

nor  chargeable,  239 
no  such  restraint  on  private  offices,  240 
nor  on  offices  anciently  granted  in  fee,  242 

Overseers  of  the  Poor.    See  Parties.  <39 

Parties.    See  Chapter  II.  39 
A.  who  may  be  grantors, 
corporations,  39 
the  king,  ib» 
annuity  companies,  40 
local  trustees,  ib. 
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Parties— (coft^tfifiec/.) 

churchwardens  and  overseers  of  a  parish,  40 
churchwardens  and  cfaapelwardens  of  a  church  or  chapel,  40 
all  natural  persons,  42 
exceptions. 

1,  married  women,  ib. 
except  under  powers,  43 
or  m  a  court  of  equity,  ib. 
unless  restrained,  45 

2,  minors, 

their  grants  prohibited  bjr  17  Geo.  III.  c  26,  and  58  Geo.  III. 
c.  141,  46 

3,  attainted  persons,  48 

4,  idiots  and  lunatics,  49 

5,  insolrentt  and  bankrupts,  SO 
B.  who  may  be  grantees, 

a.  corporations,  52 

rents  granted  to  them  are  void   by  the  ttfttutM  of  mfirtmaill, 

annuities  are  not,  ib. 
an  unincorporated  body  cannot  take  as  such,  54 
except  overseers  of  the  poor,  t6. 
or  the  visitors  €/t  a  lunatic  asylum,  ib. 

b.  individual  grantees,  55 

1,  aliens  cannot  hold  rents  but  may  annuities,  ti^. 

2,  married  women  may  be  grantees,  ib. 
their  annuities  vest  in  their  husbands,  56 
unless  excluded,  59 

3,  infants  may  be  grantees,  60 

4,  attainted  persons  may  take,  subject  to  forfeiturt,  ik 

5,  idiots  and  lunatifls,  t^* 

6,  sectarian  preachers^  61 

of  the  equitable  inciq^ties  resulting  from  the  cooiidential  connection 

between  the  parties,  ib, 
of  grants  by  disseisor  and  disseisee,  222 
by  tenant  in  tail,  222,  296 
l^  a  termor,  224,  294 

See  Copyholds. 

Partner,  annuity  to.    See  Usvuir. 

Payment, 

at  what  day  to  be  made,  252. 

at  what  part  of  the  day,  253. 

time  of,  not  altered  by  the  courts,  293 

death  of  annuitant  on  the  day  of,  does  not  deterlnin^  the  payment,  293. 

mode  and  place  of,  367. 
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Pensioxs.    See  AjnruTnr. 
ecdesiuticai,  A4ii^gl^  2. 
remediet  fiir,  386. 
■tamps  oo  polilic  pmaiwn,  85. 
dnties  on,  86. 

Place  Brocaob, 

anniiily  gnnted  in  eonsidentko  o^  is  Toid9'198. 

Plbadino.    See  Coxditioh. 

of  a  gnnt  bj  a  tennor  and  a  tenant  of  tfie  fredxild,  225. 

in  replevin  iqxm  gtaBfa,  390. 

on  assignments  and  sqggestians  of  breaches,  401. 

Plea  or  Nov-ixbolmext,  435. 
how  to  be  pleaded,  436. 

PowBBs,  of  giants  mder,  223. 

Pbescriptiox.    See  Limit atiox. 
rents  and  annnitifs  by,  70. 

Profits  of  the  Land,  how  fiur  amenaUe  to  the  graotee'i  ehai]ge)  248* 

Propbrtt-tax.    See  Dbductioxs. 

Pur  Autrb  Vib.    See  Eztekt  of  the  Oraxt. 

Quia  Timet  Bills,  431. 

Rbcoybry  cannot  be  suffered  of  an  annuity  in  fee,  17. 

Redemption, 

clause  of  redemption  when  to  be  stamped,  84. 

formed  part  of  Uie  consideration  Under  the  fivmer  act,  108. 

does  not  render  the  annuity  usurious,  187. 

cannot  be  introduced  by  parol  evidcnee,  466. 

determination  of  the  annuity  by,  316. 

as  agreed  on  by  the  parties,  ib. 

as  decreed  by  a  court  of  equity,  ib. 

the  power  of,  may  be  lost  by  laches^  316« 

by  bankruptcy  and  insolvency.    See  those  heads. 

Rboistratiox.    See  Rbmbdibs.    Chapter  lY. 
a.  under  the  Land  Registry  Acts,  91* 
when  these  acts  do  not  aj^y,  92. 
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Registration — (cantmued.) 
b.  under  the  Annuity  Acts,  93. 
1st  act,  17  Geo.  III.  c.  26,  s.  1,  ih. 
what  must  be  registered,  94. 
all  securities  for  the  grant,  ib, 
assignments,  quiere,  96. 
re-grant,  97. 
fine,  98. 

not  securities  of  the  property,  99. 
ncHT  acts  done  after  the  registration,  100. 
description  in  the  memorial,  ift. 
extent  of  the  grant  not  required  to  be  set  out,  101 
the  time  for  inrolment  under  1st  act,  102. 
requisites  of  memorial — 

1.  day  of  date,  103. 

2.  parties,  104. 

3.  for  whom  trustees,  ib, 
decisions  hereon,  105 

4.  names  of  witnesses,  106. 

5.  annual  amount,  107. 

6.  name  of  the  annuitant,  108. 

7.  the  consideration,  109. 
bow  to  be  described,  111. 

effect  of  neglecting  the  provisions  of  this  act,  113. 

as  to  one  of  several  securities,  i5. 

meaning  of  the  word  void,  114. 

who  can  avoid  the  instruments,  ib, 

second  act,  53  Geo.  III.  c.  141,  8.'2, 116. 

the  time  of  registration,  119. 

columns  of  the  table — 

1.  date  of  the  instrument,  ib. 

2.  nature  of  the  instrument,  120. 

3.  names  of  the  parties,  122. 

4.  names  of  the  witnesses,  ib, 
provisions  of  7  G^.  IV.  c.  75,  123. 
of  3  Geo.  IV.  c.  92,  125. 

5.  name  of  the  party  beneficially  interested,  127. 

6.  name  of  the  annuitant,  ib* 

7.  the  consideration,  128. 

8.  the  amount,  131. 

effect  of  neglecting  the  provisi<His  of  this  act,  132. 
3  Geo.  IV.  c.  92,  s.  2,  ib, 
exceptions  firom  the  operation  of  these  acts,  138. 
c.  under  3  Geo.  III.  c.  24,  with  reference  to  elections,  146. 
deeds  defectively  registered  cannot  be  reformed,  449. 
grantee  not  called  upon  to  prove  a  due  r^utration  in  the  first  instance,  459. 
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Relbase.    See  Afpostionmemt. 

the  limitation  of  an  annuity  of  inheritance  may  he  defeated  hy  grantee's 

release,  17. 
determination  of  an  annuity  hy,  308. 
must  be  hy  deed,  ib, 

miut  he  confined  to  the  proper  limit,  310. 
must  not  he  a  fraud  upon  other  parties,  313. 
may  he  presumed  after  long  lapse  of  time,  314. 
release  of  an  annuity  will  operate  to  discharge  the  rent,  360. 

Remedies, 

1.  Of  the  Grantee,  Chap.  IX.  361. 
legal  and  equitahle,  ib. 

legalf  snmmaiy,  ib. 

hy  entry  <m  the  lands,  ib.    See  Ektry. 

hy  retainer,  364.     See  Retainer. 

hy  distress,  365.    See  Distress. 

^o/ judicial,  384. 

against  the  crown  hy  petition  of  right  or  monstrans  de  droit,  385. 

against  the  officers  of  the  crown,  386. 

in  ecclesiastical  courts  for  church  pensions,  387. 

actions  hetween  parties — 

real  acti<m  of  assize,  ib.    See  Assize. 

mixed  action  of  replevin,  389. 

personal  action, 

of  annuity,  392.    See  Annuity,  action  of. 

ofdeht,394.     See  Debt. 

of  covenant,  402.    See  Covenant. 
on  warrants  of  attorney,  408. 
eguUable,  410.     See  Equity,  Courts  of. 
to  recover  the  consideration,  418.    See  Consideration. 
to  vacate  the  grant,  424. 

2.  Of  the  grantor,  Chapter  X.  426 
Generally. 

mostiy  in  defence,  ib. 

pleas  of  tender  and  payment,  427 

ejectment  to  recover  possession  of  land,  428 

summary  applications  to  the  courts  to  set  aside  proceedings,  ib, 

application  to  courts  of  equity,  429.    See  Equity,  Courts  of. 

Under  the  annuiiy  acUj  433 

hy  pleading,  435 

by  summary  applications  under  the  prior  sections,  437 

when  the  courti  will  interfere,  438 

at  whose  suit,  439 

applications  under  the  latter  sections,  440 


498  INDEX  OF  CONTENTS. 

Remidibi — (continued.) 

when  the  court  can  interfere,  441 

they  act  according  to  their  diicretion,  441 

two  rules  have  heen  ettablishedy 

Ist  Not  to  interfere  after  a  discuiaion  of  the  meritt,  ib, 

2d.  As  to  the  limitation  of  time,  443 

this  does  not  hold  where  the  memorial  is  defeetiye,  444 

rules  of  court  as  to  the  form  of  the  application,  445 

the  courts  impose  terms,  446 

relief  in  equity  under  these  acts,  447 

Criminal,  hy  indictment, 

for  sohdting  minors  to  grant  annuities,  46 

for  taking  excessive  hrokenge,  453 

Renewal.    See  Contribution  and  Extent. 

Rent  Chabqe, 

defined  and  distinguished  from  rents  seek,  1 

distinguished  from  annuities,  1,  3,  5 

properties  thereof,  18 

devisable,  ib, 

descendible,  ib, 

subject  to  dower  and  tenancy  by  the  curtesy,  10 

may  be  entafled,  and  a  remainder  may  be  limitad  out  of  i^  20 

a  new  rent  may  be  created,  to  commence  hereafter,  20 

to  cease  and  revest,  21 

may  be  taken  in  execution,  ib, 

confers  qualification  as  land,  ib, 

how  forfeited,  22 

gives  no  right  in  the  soil,  ib, 

is  sometimes  considered  as  personal  property  in  equity,  23 

is  assignable,  ib, 

is  divisible,  3^ 

parties  to,  see  Chi^iter  II.  39 

conveyance  of.  III.  65 

registration  of,  IV.  91 

consideration  for,  V.  149 

how  secured,  VI.  213 

where  it  vests,  VII.  250 

extent  of  the  grant,  VII.  253 

effect  thereof,  VII.  274 

how  determined^  VIII.  289 

when  suspended,  VIII.  359 

the  remedies  for  the  grantee,  IX.  361 

for  the  grantor,  X.  426 
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Rbplbtin, 

fprantee  may  defend  himadf  in  replevin  on  bif  diitre«y  389 

plraHing  in  his  avowiy,  390 

double  costs  not  allowed  to  him,  391 

a  replevin  bond  may  be  taken  on  a  distress  for  a  rent  charge,  ib. 

may  be  brought  by  grantor,  426 

Rbsekvation, 

rent  cbaige  cannot  be  reserved  on  a  grant  in  fee,  68 

Rbt  AIMER  of  consideration  prohibited,  153,  157 
remedy  by  retainer,  364 
by  disseisor,  ib, 
by  executor  and  administrator,  ib. 

Return  of  connderation  prohibited,  153 
what  is  not  a  return,  154 
when  grantee  liable  for  agent's  conduct,  155 

Rbversiokart  Property, 

sale  of,  by  expectants,  167 

Reversioner's  remedy  against  tenant  for  life  to  make  him  keep  down 
arrears,  431 

Revocation, 

when  grants  of  annuities  may  be  revoked,  341 
when  bequests  and  devises,  ib. 

the  mles  of  construction  which  govern  in  other  devises  apply  to  devises 
of  annnities,  842 

Satisfaction, 

an  annuity  may  be  granted  or  bequeathed  in  satisfaction  of  existing 

rights,  274 
some  of  the  rules  of  construction,  275 
the  two  grants  must  be  of  the  same  nature,  and  payable  in  the  same 

manner,  ib, 
equally  certain,  277 
equally  absolute,  t^. 

lesser  grant  not  a  partial  satis&ction  of  a  previous  larger  grant,  278 
of  rights  dvti^  operation  of  law,  278 
satisfistction  of  a  widow's  dower  by  assignment  of  rent  or  bequest  of 

annuity,  279, 280 
by  a  wife's  jointure  or  settlement,  284 
satisfiustion  of  other  legal  claims,  285 
in  cases  of  satisfaction  when  the  party  must  make  election,  286 

K  K  2 
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SciKE  Facias, 

required  on  an  annuity  bond  after  judgmenty  400 

fleema  requisite  on  judgment  signed  on  a  warrant  of  attorney,  409 

SscuRiTr  for  the  Grant,  Chapter  VI.  213. 
election  between  real  and  personal,  214. 
may  be  prevented,  216. 
and  lost,  217. 

what  fund  is  primarily  charged,  218. 
how  fiur  the  charge  extends  on  the  land,  221. 
should  be  carefully  examined,  222. 
personal  security,  230. 

is  subject  to  previous  equities  and  incumbrances,  244. 
its  extent  cannot  be  diminished  without  the  grantee's  consent,  245. 
distinction  between  an  assignment  of  a  fund  and  a  chaige  thereon,  S, 

256. 
determination  of  annuity  by  fiiilure  of  fund  charged,  204. 
if  it  be  charged  on  that  alone,  295. 
otherwise  when  auxiliary  fund  only  fails,  t^. 
grantor  cannot  determine  the  estate  charged,  300. 
grantee  must  be  cautious  not  to  discharge  sureties,  301 . 

Seisin  of  a  Freehold  Rent  formerly  given,  not  now,  77. 
when  to  be  alleged,  78. 
what  required  in  an  assize,  388. 

Sequestration  of  Land, 
how  long  a  charge,  245. 

Set-Off, 

may  be  pleaded  to  an  annuity  bond,  402. 

grantor  may  set  off  payments  made  against  the  consideration,  422., 

Setting  aside  Proceedings, 
when,  428. 
terms  on,  429. 

SiMONT, 

an  annuity  granted  on  a  simoniacal  consideration  is  void,  194. 
taking  holy  orders  for  corrupt  considerations,  202. 

Stamps, 

what  are  payable  under  the  older  statutes,  78. 

under  48  Geo.  III.  c.  149,  and  55  Geo.  III.  c.  184,   79. 

on  memorial,  133. 
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13  Edw.  I.  c.  1,  De  Donis,  14. 
18  Edw.  I.  c.  1,  Quia  emptores,  68. 

27  Hen.  VIIJ.  c.  10,  Uses,  66,  68,  285,  294,  366. 

28  Hen.  VIII.  c.  14,  Outlawry,  393. 
32  Hen.  VIIL  c.  1,  Wflls,  76. 

c.  2,  PreacriptioD,  315,  388. 

c.  34,  Covenants — Liability  of  Assignees,  403,  405. 

c.  37,  Executors'  remedies  for  Arrears,  228,  369,  372, 
374,  397. 
34  Hen.  VIII.  c.  5,  Wills,  76. 

c.  19,  Recovery  of  Church  Pensions,  386. 
37  Hen.  VIII.  c.  9,  Usury,  180. 

5  &  6  Edw.  VI.  c.  16,  Sale  of  Offices,  192,  193,  199,  241.     . 
1  Eliz.  c.  19,  Charges  on  Ecclesiastical  Property,  231. 

13  Eliz.  c.  5,  Fraudulent  Gifts,  50,  174. 

c  8,  Usury,  180. 

c.  10,  Charges  on  Ecclesiastical  Property,  232. 

c.  20,  Ditto,  ib.^ 

14  Eliz.  c.  11,  Ditto,  233. 

27  Eliz.  c.  4,  Fraudulent  Conveyances,  50, 174. 

29  Eliz.  c.  5,  Fraudulent  Gifts,  50. 
31  Eliz.  c.  6,  Simony,  194. 

39  Eliz.  c.  18,  Fraudulent  Conveyances,  50. 

Charges  on  Ecclesiastical  Property,  233. 
43  Eliz.  c.  4,  Charitable  Uses,  52,  76. 

c.  9,  Continuing  Act,  233. 
1  James  I.  c.  25,  Ditto,  ib, 

21  James  I.  c.  16,  Limitations,  315. 

c.  17,  Usury,  180. 

c.  28,  Continuing  Act,  234. 
3  Cha.  I.  c.  4,  Ecclesiastical  Property,  ib, 
10  Cha.  I.  c.  2  &  3,  Irish  Ecclesiastical  Property,  236. 
12  Cha.  II.  c.  13,  Usury,  180. 

22  Cha.  II.  c.  10,  Distributions,  288. 

29  Cha.  II.  c.  3,  Stotute  of  Frauds,  66,  74,  76, 260,  341. 

1  &  2  Will.  III.  c.  5,  Distress,  70,  383. 

3  &  4  Will  III.  c.  14,  Fraudulent  Devises,  51,  399. 

4  Win.  III.,  c.  1,  Pension  Duty,  and  Land  Tax,  86,  268. 

7  &  8  Win.  III.  c.  37,  Mortmain,  52. 

8  &  9  WiU.  III.  c.  11,  Assignment  of  Breaches,  58,  400,  409,  410. 

2  Ann.  c.  4,  Land  Registry,  91 . 

4  Ann.  c.  16,  Attornment,  38,  78^ 

6  Ann.  c.  35,  Land  Registr)',  91 . 

7  Ann.  c.  20,  Ditto,  ib. 
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Statutes — {continued,) 

8  Ann.  c.  14,  Anetn  of  Rent,  398. 

9  Ann.  c.  14,  Gaming,  191. 
12  Ann.  c.  12,  Simonj,  195. 

c.  16,  UBiny,  180. 

2  Geo.  II.  c  24,  Bribery,  194. 

4  Geo.  II.  c  28,  RenU  Seek,  1,  366. 

Landlord  and  Tenant^  362. 

8  Geo.  II.  c.  6,  Land  Registry,  91. 

9  Geo.  II.  c.  36,  Charitable  Bequests,  52. 

11  Gea  II.  c.  19,  Distress  and  Rents,  383,  390,  391. 
14  Geo.  II.  c.  20,  Estates  pur  autre  vie,  260. 
31  Geo.  II.  c.  22,  Pension  Duty,  86. 

3  Geo.  III.  c.  24,  Registration  of  Rent  Chaiges,  146. 

16  Geo.  III.  c  38,  Insolvent  Act,  330. 

17  Geo.  III.  c.  26,  Annuity  Act, 

s.  1,93,435;   s.2,  115;   s.  3,  135,  151 ;    a.  4.  151, 
153,  440;    s.  5,  134;    s.  6,  46;    s.  7,  453;    s.  8, 
139. 
20  Geo.  III.  c.  28,  Legacy  Duty,  86.    - 
23  Geo.  III.  c.  58,  Ditto,  ib, 
29  Geo.  III.  c.  51,  Ditto,  ib. 
36  Geo.  III.  c  52,  Ditto,  87,  272. 
38  Geo.  III.  c.  5,  Pension  Duty,  86. 
c.  60,  Land  Tax,  86,  268. 

43  Geo.  III.  c.  84,  Chargings  on  Church  Property,  234. 

44  Geo.  III.  c.  98,  Stamp,  133. 

45  Geo.  III.  c.  28,  L^acy  Duty,  89. 

46  Geo.  III.  c.  65,  Property  Tax,  271. 

48  Geo.  III.  c.  13,  Public  Annuity,  37. 

c.  149,  Stamps,  78,  85,  89, 133,  138. 

49  Geo.  III.  c.  118,  Bribery,  194. 

c  121,  Bankruptcy,  320, 322,  328,  339. 
c.  126,  Sale  of  Offices,  192,  201. 

50  Geo.  III.  c.  63,  Public  Annuity,  37. 

51  Geo.  III.  c.  125,  Insolvency,  331,  333,  340. 

53  Geo,  III.  c.  102,  Ditto,  29,  37, 331,  340. 

c.  141,  Annuity,  93,  106. 

s.  1,116;  s.2,  117,435;  8.3,  119;  §.4,138; 
S.6,  434;  8.6,152,153,440;  s.7,  134;s.8, 
46;  8.  9,  453:   s.  10,  139, 143. 

54  Geo.  III.  c.  145,  Corruption  of  Blood,  22. 

c.  161,  Public  Annuity,  37. 

55  Geo.  III.  c.  184,  Stamp  Act,  79,  84,  85,  89,  133, 138. 
57  Geo.  III.  c.  99,  Charges  on  Livings,  234. 
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Statotes— (omtmtied.) 

69  Geo.  III.  c.  12,  Oreneenof  the  Poor,  40,  54. 

I  Geo.  IV.  c.  no,  Insolvent  Debtors,  29,  37,  331,  333,  340. 
3  Geo.  IV.  c.  72,  Chnrch  Building,  40. 

c.  92,  Annuity  Act,  93,  114,  124,  132. 

6  Geo.  IV.  c.  16,  Bankruptcy,  29,  50,  178,  321,  322,  326,  332,  339. 

c.  17,  Aliens,  55. 
c.  25,  Pardons,  49. 
c  70,  Currency,  267. 
c.  80,  Spirit  Duties,  194. 
c.  106,  Customs,  ib. 

7  Geo.  IV.  c.  16,  Chelsea  Pensioners,  36. 

7  Geo.  IV.  c.  57,  Insolvent  Debtors,  29,  37,  178,  332, 334, 340. 
7  Geo.  IV.  c.  75,  Annuity  Act,  93,  123. 
7  &  8  Gea  IV.  c.  51,  Public  Annuity,  35. 

c.  53,  Excise  Officers,  36,  194. 
10  Geo.  IV.  c.  24,  Government  Annuities,  39. 
c  26,  Greenwich  Pensioners,  36. 

II  Geo.  IV.  c.  20,  Half-Pay  and  Pensions,  36. 
1  Win.  IV.  c.  38,  Insdvent  Debtors,  332. 

c.  47,  Fraudulent  Devises,  51. 

1  &  2  Will  IV.  c.  56,  Bankrupt,  29,  35. 

2  WilL  IV.  c.  8,  Pension  Duty,  86. 

c.  44,  Insolvent  Debtors,  332. 
c  45,  Reform  Act,  148. 
2  &  3  Win,  IV.  c.  57,  Trustees,  54. 

c.  69,  Corporation  Property,  39. 

c.  71,  Prescription,  316. 

Statino  Proceedings, 

Terms  of,  in  debt,  402. 

in  covenant,  407. 

Stock  in  tbe  Funds, 

not  considered  as  money,  143. 

eflfect  of  the  reduction  of  the  interest  thereon^  298. 

Surety, 

how  discharged,  301. 
.  cannot  daim  any  benefit  from  the  securities  of  a  co-surety,  ib, 
bankruptcy  of,  does  not  release  him  from  subsequent  liability,  328. 

SuMtENDBR.    See  Release. 

Suspension  of  a  Rent,  359. 

rent  is  not  suspended  only,  if  the  annuity  be  released,  but  is  dischai|;ed« 
360. 
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Tehder  of  the  Aniidity, 
how  to  be  made,  427. 
how  to  be  pleaded,  ib. 

Termor,  Grant  by  a,  294. 

Time.    See  Registration. 

seems  to  be  an  essential  part  of  a  contract  to  grant  an  annuity,  73. 

of  payment  might  affect  the  consideration,  1 10. 

lapse  of,  will  prevent  relief  under  the  sections  of  the  annuity  acts  whidi 

apply  to  frauds,  443. 
not  where  memorial  is  defecUve,  444. 
in  equity  similar  rule  prevails,  448. 

Trade, 

annuity  in  consideration  of  the  restraint  of  trade  void,  202. 
Title  Deeds, 

grantee  has  no  right  to  the  possession  of  those  of  the  land,  244. 
•  how  he  may  prove  them  if  the  tenant  will  not  produce  them,  459. 
Trustee, 

dying  without  known  heir,  how  rents  recoverable  for  public  bodies,  54. 

restrictions  on  contracts  by,  61. 

Unity  of  possession.    See  Consolidation. 

Uses, 

rents  might  have  been  conveyed  to,  before  tlie  statute,  66. 

how  they  should  now  be  limited  to,  67. 

statute  27  Hen.  VIII.  c.  10.  s.  4,  5,  as  applicable  to  rents,  66. 

of  distress  by  cestui  <que  use,  366. 

an  annuity,  though  of  inheritance,  cannot  at  law  be  holden  to  uses,  63. 

Usury,  180. 

a  life  annuity  not  usurious,  181* 

nor  an  annuity  paid  by  a  firm  to  a  partner,  181. 

inadequate  consideration  will  not  render  the  grant  usurious,  184. 

principal  must  be  actually  risked,  186. 

power  of  redemption  does  not  render  the  grant  usurious,  187. 

nor  the  power  to  insure  annuitant's  life,  188. 

nor  grantor's  covenant  to  insure,  189. 

whether  an  annuity  for  a  term  certain  be  usurious,  190. 

Value  of  an  annuity  difficult  to  be  determined,  161. 
how  to  be  estimated  in  the  collation  of  goods,  288. 
in  the  distribution  of  an  insolvent  estate  in  courts  of  equity,  334. 
mode  of  making  the  estimate  in  bankruptcy  and  insolvency,  337. 
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V^LUE — (continued, ) 

rule  supplied  by  6  Geo.  IV.  c.  16^  339. 
in  insolyency,  340. 

VisTiNG  of  an  Annuity,  Chapter  VII..  250. 
-when  it  commences  to  run,  ib, 
in  legacies,  ib. 
on  assignment  or  sale,  251. 
it  Tests  in  legacies  on  death  of  the  testator,  252. 

Void.  .  See  Registratioh. 

VOLUKTABY  ANNUITIES, 

what  are  within  the  annuity  acts,  141. 
what  not  valid  against  creditors,  150, 174. 

Warrant  of  Attorney, 

to  secure  payment  of  an  annuity,  70. 

how  to  be  memorialized,  118, 122,  132. 

proceedings  on,  by  grantee,  408. 

not  within  8  &  9  Will.  III.  c.  11.  409. 

judgment  signed  thereon  seems  to  be  revivable  by  scire  facias,  ib. 

unless  (his  be  dispensed  with  by  the  terms  of  the  defeasance,  4 10. 

applications  to  set  aside  proceedings  on,  by  the  grantor, 

generally,  428. 

under  the  annuity  acts,  437,  440. 
Wills,  Statute  of,  76.    See  Devises. 

Witnesses, 

competency  of,  458. 


the  end. 
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